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TAX HAVEN BANKS AND U.S. TAX 
COMPLIANCE: OBTAINING THE NAMES OF 
U.S. CLIENTS WITH SWISS ACCOUNTS 


WEDNESDAY, MARCH 4, 2009 

U.S. Senate, 

Permanent Subcommittee on Investigations, 

OF THE Committee on Homeland Security 
AND Governmental Affairs, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:34 p.m., in Room 
SH-216, Hart Senate Office Building, Hon. Carl Levin, Chairman 
of the Subcommittee, presiding. 

Present: Senators Levin, McCaskill, and Coburn. 

Staff Present: Elise J. Bean, Staff Director and Chief Counsel; 
Mary D. Robertson, Chief Clerk; Robert L. Roach, Counsel and 
Chief Investigator; Ross Kirschner, Counsel; Christopher J. Bar- 
kley, Staff Director to the Minority; Timothy R. Terry, Counsel to 
the Minority; and Clifford C. Stoddard, Jr., Counsel to the Minor- 
ity; Adam Parks, Detailee (ICE); Rachel Siegel, Detailee (GAO); 
Marcelle John, Congressional Eellow; Kevin Wack, Congressional 
Eellow; Daniel Goshorn, Law Clerk; Ryan McElveen, Intern; Me- 
lissa Mann and Clark Porter (Senator McCaskill). 

OPENING STATEMENT OF SENATOR LEVIN 

Senator Levin. Good afternoon, everybody. 

Each year, the United States loses an estimated $100 billion 
from U.S. taxpayers using offshore tax schemes to dodge their U.S. 
tax obligations. Those offshore shenanigans cheat honest U.S. tax- 
payers who pay their fair share and rob the U.S. Treasury of funds 
needed for the operations of our government. 

This Subcommittee has dedicated significant effort to combating 
offshore tax abuse. We have exposed some of the facilitators — the 
lawyers, accountants, broker-dealers, company formation agents, 
trust administrators, and others — that help clients dodge their U.S. 
tax obligations. We have exposed some of the schemes, such as 
mass marketed tax shelters peddled as investment strategies, net- 
works of offshore trusts and corporations with hidden assets, phony 
offshore stock portfolios used to offset real income, and deceptive 
offshore transactions used to recast taxable income as allegedly 
tax-free payments. 

Last July, we held hearings which focused on financial institu- 
tions which are located in offshore secrecy tax havens and use an 
array of abusive practices to help U.S. clients hide assets and in- 

( 1 ) 



2 


come from Uncle Sam. The hearings and a staff report presented 
case histories showing how two tax haven banks used a long list 
of secrecy tricks to make it nearly impossible for U.S. tax authori- 
ties to trace funds sent offshore. Those tricks, as indicated on this 
chart, 1 included using code names for clients to disguise their iden- 
tities; directing personnel to use pay phones instead of business 
phones to make it harder to trace calls back to the bank; providing 
bankers with encrypted computers when traveling to keep client in- 
formation out of the reach of tax authorities; tunneling money 
through offshore corporations to conceal incriminating wire trans- 
fers and make audits difficult; opening accounts in the names of 
offshore shell companies to hide the real owners; and providing 
bankers with counter-surveillance training to detect and deflect in- 
quiries from government officials. 

This kind of conduct, which actively facilitates tax evasion, 
amounts to a declaration of war by offshore secrecy jurisdictions 
against honest, hardworking taxpayers. We are determined to fight 
back and end the abuses inflicted on us by those tax havens. 

Our focus today is threefold. First, we want to understand the 
steps being taken by the U.S. Government to stop UBS, one of the 
banks we examined last July, from aiding and abetting tax evasion 
by U.S. persons. Specifically, we will examine the nature of our ef- 
fort to obtain the names of U.S. clients whom the bank aided and 
abetted in the violation of U.S. tax law. Second, we want to show 
how our tax treaties are inadequate in the battle against tax 
cheats. Third, we want to get people to focus on how hard it is 
going to be to put an end to the offshore secrecy racket, and offer 
some ideas on what should be done to stop the abuses. 

First, let’s examine the UBS case. UBS is headquartered in Swit- 
zerland and is one of the largest banks in the world. During our 
July hearing, UBS admitted publicly for the first time that an esti- 
mated 19,000 U.S. clients had opened UBS accounts in Switzerland 
with nearly $18 billion in assets that were not disclosed to the U.S. 
Internal Revenue Service (IRS). 

Since then, new evidence suggests that there may be far more 
than 19,000 U.S. clients with hidden accounts at that Swiss bank. 
A 2004 UBS internal report, which was introduced in court by the 
United States and we have marked as Exhibit 12, ^ analyzes the 
U.S. client accounts opened in Switzerland. It states: 

“The number of account relationships in WM&BB in Switzerland 
with U.S. residents where the account holder has not provided a 
W-9 is approximately 52,000 (representing CHF 17 billion” — which 
means 17 billion Swiss francs — “in assets).” 

“WM&BB” stands for the Wealth Management and Business 
Banking group at UBS in Switzerland. A “W-9” is the form that 
is supposed to be filed with the bank by an account holder who is 
a U.S. person. The reference to “account relationships” leaves it un- 
clear whether UBS had 19,000 U.S. clients, as UBS estimated in 
July, many of whom may have had multiple accounts; or whether 
it had 52,000 U.S. clients; or some number in between. We hope 
to clear up that issue today. 


^See Exhibit No. l.a., which appears in the Appendix on page 61. 

2 See Exhibits No. l.c. and 12, which appear in the Appendix on pages 63 and 215. 
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UBS also admitted during our July hearing that, for years, its 
Swiss bankers had made a practice of traveling to the United 
States to search out new clients and service existing clients, even 
though its Swiss bankers were not licensed to provide banking or 
securities services while in the United States. 

In our July hearing, we presented an analysis of U.S. customs 
records showing that, from 2001 to 2008, about 20 UBS bankers 
made more than 300 trips to the United States. It now looks like 
the Subcommittee’s analysis was far too conservative. Listen to this 
UBS report of 2004: 

“In the last year, we are advised that 32 different Client Advis- 
ers from BS NAM” — and that is a group within UBS which targets 
business in North America, and now to continue with the UBS re- 
port — “that 32 different Client Advisers have traveled to the 
United States on business. On average each Client Adviser visited 
the United States for 30 days per year, seeing 4 clients per day. 
This means that approximately 3,800 clients are visited in the US 
per year by Client Advisers based in Switzerland.” 

That is the UBS report which is part of that chart. ^ 

That UBS Swiss bankers made 3,800 client visits in a single year 
in the United States is a stunning fact. 

Another striking document involves UBS efforts to train UBS 
bankers who traveled to the United States. In the last hearing, we 
released an internal UBS training document used to instruct its 
bankers on how to detect and avoid surveillance by U.S. authori- 
ties. The new document filed in the court case, which we have 
marked as Exhibit 13, ^ is a 2006 internal UBS document entitled 
“U.S. International Training.” And in a section called “Lessons 
Learned,” it states: 

“In case of an interrogation by any authority: 

— protect the banking secrecy 

— no client respective communication/wait for assistance of a 
UBS lawyer.” 

Well, “protect the banking secrecy” says it all. 

These and other documents demonstrate the actions that UBS 
and its personnel took to help U.S. clients hide assets and income 
from Uncle Sam and preserve the secrecy needed to thwart U.S. 
tax enforcement. 

UBS has acknowledged its past conduct, promised to close the of- 
fending accounts, and announced that it would no longer open 
Swiss accounts for U.S. clients without notifying the IRS. Those an- 
nouncements by UBS, made at our July hearing, were unexpected, 
they were welcome, and they sent a shock wave through the off- 
shore bank secrecy world because they represented the first time 
that a major bank in a tax haven jurisdiction stated publicly it 
would no longer help U.S. clients escape their tax obligations. 

At the time UBS made these announcements, UBS was under 
pressure from the Justice Department. In April 2008, the Justice 
Department had indicted a former UBS private banker, Bradley 
Birkenfeld, for conspiracy to defraud the United States out of mil- 
lions in taxes — specifically, $7.2 million in taxes owed by a U.S. cit- 


^See Exhibits No. l.b. and 12, which appear in the Appendix on pages 62 and 215. 
2 See Exhibits No. l.d. and 13, which appear in the Appendix on pages 64 and 227. 
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izen on $200 million in assets hidden with UBS’ help in Switzer- 
land and elsewhere. In June 2008, Mr. Birkenfeld pled guilty, and 
it was clear from the pleadings that he was cooperating with U.S. 
prosecutors. That guilty plea also shook up the offshore secrecy 
world, since it represented the first time the United States had 
convicted a Swiss hanker for helping a U.S. client cheat on his 
taxes. 

Later in June, the United States opened up a second front in the 
UBS matter hy initiating what is known as a John Doe summons 
proceeding in Federal court. In that civil proceeding, the United 
States asked a U.S. court for permission to serve a summons on 
UBS seeking the names and account information for all U.S. clients 
who had opened UBS accounts in Switzerland from 2002 to 2007, 
without notifying the IRS as required by our law so that the IRS 
could evaluate their tax liability. The summons is called a John 
Doe summons because it seeks information about persons for whom 
the United States does not have names. On July 1, 2008, the court 
issued an order allowing the IRS to serve the summons on UBS. 

Two weeks ago, the Department of Justice confronted UBS itself 
by instituting criminal action charging the bank with defrauding 
the IRS. UBS decided not to dispute the facts, but to acknowledge 
that it had violated U.S. law and had defrauded the United States 
of America. It entered into a Deferred Prosecution Agreement with 
the United States which provides that if UBS takes certain steps, 
the prosecution will be dismissed. 

What steps did the agreement require UBS to take? First, UBS 
agreed to close all of the Swiss accounts it had opened for U.S. cli- 
ents without notifying the IRS and to put an end to that line of 
business. Second, UBS agreed to pay a fine of $780 million. That 
fine requires UBS to disgorge the profits obtained from opening 
Swiss accounts for U.S. clients from 2001 to 2008 — that is, some 
$380 million. The remaining $400 million represents some of the 
back taxes, with interest, that UBS should have withheld from 
those accounts and paid to the IRS but did not. 

Next, UBS agreed to immediately turn over the names of a tiny 
subset of its U.S. clients. The President of Switzerland has said 
publicly that UBS provided the United States with the names of 
250 to 300 such clients. 

Finally, the Deferred Prosecution Agreement addressed the John 
Doe summons proceeding. While the agreement explicitly acknowl- 
edged that UBS would contest in court U.S. efforts to obtain the 
names of all U.S. clients with Swiss accounts that were not dis- 
closed to the IRS, the a^eement also specified that if UBS loses 
that case on appeal, it either must turn over all of the requested 
client names to the IRS or face the possibility that the United 
States would resume the prosecution and use UBS’ factual admis- 
sions in a criminal proceeding against the bank. A trial is now 
scheduled for July to determine whether UBS has to turn over the 
names. 

The basic focus in that trial will be Swiss secrecy laws. Today, 
Switzerland is one of the most vocal supporters of bank secrecy in 
the world. The Swiss hold out bank secrecy as a national value, in 
the same way Americans prize freedom and democracy. The Swiss 
claim that bank secrecy is essential to protecting individual privacy 
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and is more important than any law in the United States requiring 
the payment of taxes. The Swiss explain that tax evasion is not a 
crime in their country; it is only a civil matter that can he rem- 
edied by the payment of back taxes and a fine. They say that only 
one narrow type of tax misconduct, which they call tax fraud and 
which requires deceptive conduct such as the filing of a false docu- 
ment, can justify disclosing client information from a Swiss bank. 

Switzerland and the United States disagree on whether tax eva- 
sion should be a crime. That has been true for decades. But here, 
Swiss bankers aided and abetted violations of U.S. tax law by trav- 
eling to this country, with client code names, encrypted computers, 
counter-surveillance training, and all the rest of it, to enable U.S. 
residents to hide assets and money in Swiss accounts. The bankers 
then returned to Switzerland and treated their conduct as blame- 
less since Swiss law says tax evasion is no crime. The Swiss bank 
before us deliberately entered the United States, actively sought 
U.S. clients, and secretly helped those U.S. clients defraud the 
United States of America. Bank secrecy under those conditions is 
not a value to be protected; it is part and parcel of a conspiracy 
to commit a crime under U.S. law. 

UBS has specifically acknowledged wrongdoing and admitted in 
court that it “participated in a scheme to defraud the United States 
and its agency, the IRS.” 

I want to read that again, because I think those words are so 
compelling. UBS has specifically acknowledged wrongdoing and ad- 
mitted in court that it “participated in a scheme to defraud the 
United States and its agency, the IRS.” But the Swiss Government, 
instead of condemning UBS’ misconduct, is trying to thwart our ef- 
forts to get the names of all of the bank’s U.S. clients with hidden 
Swiss accounts. Switzerland characterizes our effort as a “unilat- 
eral measure” that is contrary to Swiss law. According to the press, 
the President of Switzerland insists that, in his country, “Bank se- 
crecy remains intact.” 

I am not surprised the Swiss Government is opposing UBS’ com- 
pliance with the John Doe summons and has directed the bank not 
to provide all the names, or that it refused to show up at this hear- 
ing. They make a living off secrecy. Bank secrecy is a cash cow in 
Switzerland. 

The Swiss Government argues that, instead of the John Doe 
summons, the United States ought to be using the procedures set 
up under the U.S.-Swiss tax treaty. But that tax treaty, like other 
tax treaties and tax information exchange agreements that the 
United States has in place around the world, is not designed to 
handle inquiries for information on taxpayers whose names are un- 
known. As the IRS explained in a court pleading, the Swiss have 
consistently applied the tax treaty “to provide the [IRS] assistance 
only in response to specific requests that name a particular tax- 
payer.” 

When we don’t have specific taxpayer names, our tax treaties 
have proven to be of little use. In the UBS case, for example, 7 
months ago at the urging of the Swiss, the United States made a 
request under the treaty to get information about unnamed U.S. 
clients with UBS accounts in Switzerland. Out of the 52,000 UBS 
account relationships and estimated 19,000 U.S. clients, guess how 
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many U.S. clients the Swiss have determined can he provided to us 
under the tax treaty? 

Twelve out of either 19,000 or 52,000, or the number that we will 
make clear today. Twelve U.S. clients out of a universe of tens of 
thousands. 

To make matters worse, the Swiss Government notified the 12 
that they could appeal the determination, and lengthy appeals are 
now underway in Swiss courts. The IRS stated in a court pleading 
that, 7 months after making its request, “the Swiss Government 
has not provided any records sought under the Treaty Request, and 
it is not clear when, if ever, it will.” 

So here is the bottom line about the failure of our tax treaty with 
Switzerland to get us needed information in order to go after U.S. 
tax cheats. UBS has accepted “responsibility for the violation of 
[U.S.] law.” UBS has admitted that it referred U.S. clients who 
wanted to hide their assets to outside firms “with the under- 
standing that these outside advisers would help such U.S. clients 
form offshore companies in order to enable such clients to evade” 
U.S. law. UBS also admitted that its bankers and managers took 
a range of other actions which “actively assist[ed] or otherwise 
facilitate[d]” U.S. taxpayers who were evading U.S. taxes, such as 
having their bankers travel to the United States to service those 
clients in ways that would conceal their account transactions. And, 
again, UBS specifically agreed in the court case that, acting 
through certain of its bankers and managers, it “participated in a 
scheme to defraud the United States and its agency, the IRS.” 

Despite those admitted facts, UBS refuses to turn over the vast 
majority of the names of the U.S. persons with whom they schemed 
to defraud the United States. UBS and Switzerland justify that re- 
fusal by invoking Swiss secrecy laws. They say the United States 
should use the tax treaty process instead, but that is not going to 
help because the Swiss have interpreted the treaty to deny infor- 
mation requests about potential tax cheats whose names are un- 
known. And why are those names unknown? Because of Swiss se- 
crecy laws. 

Too many countries are using our treaties as a shield to deny us 
tax information instead of using those treaties as a sword to expose 
tax cheats as was intended. The result is a cynical charade in 
which tax havens like Switzerland try to have it both ways — claim- 
ing to be a cooperative partner in the international fight against 
tax abuse, while providing a safe haven and promising ironclad se- 
crecy laws for tax evaders. 

We cannot rely on our tax treaties with secrecy tax havens to 
protect us from offshore tax abuse. We have to rely on our own 
laws instead, and we need to strengthen those laws if we want to 
put an end to offshore tax haven abuses against Uncle Sam and 
against honest, taxpaying Americans. 

As a first step. Congress should enact the Stop Tax Haven Abuse 
Act, S. 506, which I and a number of my colleagues introduced ear- 
lier this week and which the Obama Administration endorsed yes- 
terday through Treasury Secretary Geithner. 

This bill offers powerful new tools to detect and stop offshore tax 
offenders, including by ending the Ugland House scam that allows 
phony offshore shell corporations operated from the United States 
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to dodge U.S. taxes, permitting the establishment of legal presump- 
tions that can be used to combat offshore secrecy, authorizing spe- 
cial measures — these are all the things our bill would do — author- 
izing special measures against financial institutions or countries 
that impede U.S. tax enforcement, requiring third-party disclosures 
of offshore transactions, extending the deadline for assessing taxes 
in offshore cases from 3 to 6 years, and closing a raft of offshore 
tax loopholes. 

Now, there are also actions that the Obama Administration can 
take to clamp down on offshore tax abuses, without waiting for leg- 
islation. The Administration could, for example, establish a special 
enforcement unit to handle the hundreds if not thousands of pros- 
ecutions likely to result from the UBS case alone and to initiate 
proceedings against other tax haven banks. That enforcement unit 
would send the message that the UBS tax scoffiaws are not going 
to get off scot free, and no tax haven bank account is free from risk. 

The Administration could also become an active participant in 
ongoing international efforts to penalize offshore jurisdictions that 
facilitate tax evasion. Efforts by the G20 group of nations to coordi- 
nate action against offshore tax havens are gaining steam in antici- 
pation of the G20 meeting in April, but the United States has so 
far been largely silent. It is time for the United States to become 
a leader, not a follower, in international efforts to develop a list of 
uncooperative tax havens and to develop a toolbox of penalties to 
be imposed on those who impede tax enforcement. 

Another step the Administration could take is to continue the ef- 
forts of the Bush Administration to strengthen the Qualified Inter- 
mediary Program that determines what information foreign banks 
give to the IRS. Right now, these QI Agreements between the IRS 
and foreign banks require the foreign banks to report to the IRS 
only those foreign accounts containing U.S. securities. At a min- 
imum, QI Agreements should require foreign banks to report all 
foreign accounts with U.S. account holders, whether those accounts 
contain securities, cash, or other assets. In addition, QI Agree- 
ments should make it clear that foreign banks have to disclose to 
the IRS accounts held by a foreign entity, such as an offshore cor- 
poration, that is beneficially owned by a U.S. person. 

A longer-range project is for the United States to strengthen its 
tax treaties and tax information exchange agreements. New provi- 
sions are needed to ensure that information can be obtained for 
unnamed U.S. taxpayers associated with entities suspected of tax 
misconduct, and to eliminate the tax fraud distinction which has 
become a barrier to effective tax information exchange. 

Finally, the Administration should consider finalizing a regula- 
tion proposed by the Clinton Administration years ago. That regu- 
lation would allow the United States to engage in automatic infor- 
mation exchanges of account information with countries on a recip- 
rocal basis for tax enforcement purposes. Right now, the only auto- 
matic tax information exchanges we engage in are with Canada. A 
lot more countries may be willing to participate. The resulting ac- 
count data could produce new information identifying U.S. tax 
dodgers. 

Offshore tax abuses are burning a $100 billion hole in the U.S. 
budget. While the Justice Department and the IRS are to be com- 
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mended for their creative and tenacious efforts in the UBS case, 
nobody should think for a moment that the offshore tax battle is 
over, even if the IRS wins that lawsuit. Despite UBS being caught 
red-handed and admitting wrongdoing, the Swiss Government is 
fighting the John Doe summons and defending Swiss secrecy. The 
president of the Swiss Bankers Association told the press, “The 
large majority of foreign investors with money placed in Switzer- 
land evade taxes” — his words — but he showed no regret that the 
Swiss financial institutions are facilitating that tax evasion — quite 
the contrary since tax evasion is not a violation of law in Switzer- 
land. And Switzerland is just one of 50 tax havens battling to keep 
offshore secrecy laws in place. 

The rest of the world is getting fed up with offshore tax havens 
that turn a blind eye to tax evasion and allow their financial insti- 
tutions, lawyers, accountants, and others to profit from tax dodg- 
ing. Countries victimized by offshore tax abuses are losing billions 
of dollars per year. We cannot afford to ignore those offshore tax 
losses any longer. And it is way past due that we act to end the 
offshore tax-dodging drain on our treasury. 

Let me now turn to my Ranking Member, Senator Coburn, for 
his opening statement. This is the first Subcommittee hearing in 
which he is participating in that new role. I welcome him. I look 
forward to working with him in the Subcommittee’s ongoing efforts 
to combat offshore tax abuse and in so many other joint endeavors. 

Senator Coburn. 

OPENING STATEMENT OF SENATOR COBURN 

Senator Coburn. Thank you, Mr. Chairman, and let me tell you 
how much I appreciate what you and your staff and the staff on 
PSI Subcommittee have done. We have before us significant prob- 
lems. There is no question there has been fraud. There is no ques- 
tion there have been violations of U.S. law. But there is also no 
question that the origin of these problems is a very complex Tax 
Code in the United States, and it is up to us to simplify it, make 
it fair, make it more straightforward. 

I will have a very limited statement and then put something into 
the record. 

It is just simply a matter of fairness that if you owe taxes in the 
country, you ought to pay them, because if you do not, you are 
stealing money from somebody less fortunate. You are not just pro- 
tecting your assets; you are actually taking assets from somebody 
who is much less fortunate than you are. 

Today’s hearing presents us with an opportunity today to get a 
little further along in terms of the facts of this case. I am reviewing 
Senator Levin’s bill. I do have one central concern: That we not 
drive capital out of this country. But one of the things we want to 
do is have a Tax Code that rewards capital investment and capital 
formation in this country, and I will be working with Senator Levin 
in that regard. 

I look forward to hearing our witnesses and questioning them, 
and I would yield back. 
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PREPARED OPENING STATEMENT OE SENATOR COBURN 

Mr. Chairman, I want to thank you for continuing this important inquiry into how 
certain foreign banks and their American clients have flouted U.S. tax laws. I truly 
appreciate what you and the Subcommittee staff have accomplished. 

We have before us significant problems. There is no question there has been 
fraud. There is no question there have been violations of U.S. law. But, let us be 
clear: there is also no question that the root of many of these problems is our coun- 
try’s very complex Teix Code. We need to simplify it, make it fair, make it straight- 
forward. 

Of course, I don’t mean to minimize the effrontery of the individuals involved in 
these schemes. Though I am no fan of the U.S. tax code, fraud of any kind deeply 
offends me. As a fundamental matter of fairness, if you owe taxes to your govern- 
ment, you ought to pay them. When you fail to do so, you are literally robbing your 
honest neighbors. You are not merely “protecting your assets;” you are actually 
stealing the assets of the less fortunate. It is a shameful crime. But today I would 
like to make a larger point . . . 

This country has the world’s largest economy as well as the world’s largest equity 
market. We are leaders in commodity and debt markets, as well. But our lead has 
definitely been shrinking as countries with more favorable tax rates and more sen- 
sible regulatory regimes attract capital that used to flow to our shores. The Cato 
Institute’s Chris Edwards and Dan Mitchell recently described the myriad ways 
that U.S. tcix policy puts this county’s economy at a competitive disadvantage. Eor 
example, the U.S. boasts the following dubious distinctions: 

• The 2nd-highest corporate tax rate in the world at 40 percent, which in- 
cludes the 35 percent Federal rate plus the average state rate. By contrast, 
the average corporate rate in Asia is 29 percent, in Latin America 27 per- 
cent, and in Europe 24 percent. 

• Complex and uncompetitive business teixation. The World Bank ranks the 
U.S. 76th on having a low burden of business taxes and tax compliance 
costs. 

• The 8th-highest dividend tax rate in the OECD. 

• The 3rd-highest estate or inheritance teix rate in the OECD. 

• One of the highest tax rates in the world on corporate capital gains. 

• Teix rates on individual income, capital gains, dividends, and estates that 
are scheduled to rise in 2011 when current teix cuts expire. 

• State-level corporate tax rates that have not been cut in decades. 

With such albatrosses around our neck, it is no wonder that America’s share of 
global equities market capitalization has plummeted from one-half in 1997 to just 
one-third in 2007; that our share of world gross domestic product has also declined; 
that our leading role in initial public offerings has vanished; and that we are well 
below our potential when it comes to transactions in interest-rate products and for- 
eign-exchange trading. 

The world is, as they say, “flat,” and global competition for capital has become 
more fierce than ever before. The United States, with its draconian tax code, is los- 
ing this competition to countries like Singapore, Luxembourg, Hong Kong, and espe- 
cially the U.K. Nations such as these are making smarter teix and regulatory poli- 
cies, and these decisions are paying great dividends in the form of increased jobs 
and investment. These countries understand that financial activity — especially those 
relating to derivatives and money management — crosses international borders with 
the greatest of ease, and they have rolled out the welcome mat. 

Consider how the U.K., with just a 5 percent share of world gross domestic prod- 
uct, boasts a 40 percent share of daily foreign exchange trading and interest rate 
derivatives trading and is a leader in metals and oil trading. Even more impressive 
has been the Irish experience: Ireland reduced its capital gains tax rate from 40 per- 
cent to 20 percent in 1980 and later slashed its corporate teix rate to 12.5 percent — 
decisions that gave birth to the Celtic Tiger. Such smart tax policies transformed 
Ireland into an industrial and financial hub, and Irish incomes rose from 30 percent 
below the European average in the 1980s to 40 percent above the average in 2004. 

Clearly, we need a tax code that rewards capital investment and capital formation 
in this country, but we do not yet have one. Instead, we have a tax code that stands 
athwart the salutary, twin trends of global capitalization and increasing inter- 
national tax competition. We need a flatter, simpler, fairer tax code and not the sky- 
high rates and convoluted provisions that are making the U.S. a less hospitable in- 
vestment environment. 

I look forward to working with our witnesses and with Chairman Levin to create 
a more sensible tax and regulatory regime. 
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Senator Levin. Thank you so much, Senator Cohurn. 

And now let me welcome our first panel of witnesses for this 
afternoon’s hearing: John DiCicco, Acting Assistant Attorney Gen- 
eral for the Tax Division of the Department of Justice; and we are 
delighted that we have with us Doug Shulman, the Commissioner 
of the Internal Revenue Service. We know how busy your schedule 
is, Commissioner Shulman, we are delighted you were able to get 
here today. 

Mr. DiCicco, I believe this is your first appearance before the 
Subcommittee. We welcome you. Commissioner Shulman, again, 
thank you for being here. You have testified before the Sub- 
committee in the past, so we welcome you back. And as you know, 
pursuant to Rule 6, all witnesses who testify before this Sub- 
committee are required to be sworn, and I would ask you now both 
to stand and raise your right hand. 

Do you swear that the testimony you are about to give before 
this Subcommittee will be the truth, the whole truth, and nothing 
but the truth, so help you, God? 

Mr. DiCicco. I do. 

Mr. Shulman. I do. 

Senator Levin. We will use a timing system today — a minute be- 
fore the red light comes on, you will see the lights change from 
green to yellow, which will give you an opportunity to conclude 
your remarks. Your written testimony will be printed in the record 
in its entirety, and we would appreciate your using up to 10 min- 
utes for your oral testimony. 

Apparently, the order of our witnesses has been decided upon in 
advance with your mutual understanding, so, Mr. DiCicco, we will 
have you go first, followed by Commissioner Shulman. 

TESTIMONY OF JOHN A. DiCICCOJ ACTING ASSISTANT ATTOR- 
NEY GENERAL, TAX DIVISION, U.S. DEPARTMENT OF JUS- 
TICE 

Mr. DiCicco. Chairman Levin, Acting Ranking Member Coburn, 
and Members of the Subcommittee, thank you for the opportunity 
to appear before you this afternoon to discuss the Department of 
Justice’s efforts to combat the use of banks and offshore entities by 
U.S. taxpayers to evade income taxes. 

The Department greatly appreciates the extraordinary commit- 
ment that the Chairman, Members of the Subcommittee, and staff 
have made to investigate the often arcane world of offshore tax 
evasion and avoidance. Your tireless work over the last several 
years has brought attention to serious misconduct that threatens 
to undermine the fundamental integrity of our tax system. Al- 
though we stand ready to enforce the tax laws whenever and wher- 
ever necessary, enforcement is only one element of successful tax 
administration. Thanks to your efforts, taxpayers have a greater 
understanding of their obligations and the consequences of non- 
compliance. You have also put tax professionals and financial ad- 
visers on notice that their efforts to design, market, and facilitate 
tax evasion schemes will not be tolerated. 


^The prepared statement of Mr. DiCicco appears in the Appendix on page 45. 
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In conducting law enforcement investigations, the Department 
goes to great lengths to ensure that the government’s inquiry is 
complete and that testimony and evidence are gathered and fully 
analyzed outside of the public arena. Our policy of not disclosing 
non-public information about ongoing matters protects the rights of 
individuals who may be assisting in the investigation, protects the 
rights of criminal defendants, as well as the integrity of the inves- 
tigation itself. Our ability to comment is also circumscribed by Fed- 
eral Rule of Criminal Procedure 6(e), which protects the disclosure 
of grand jury information. In a tax case, the tax privacy statute. 
Section 6103 of the Internal Revenue Code, further limits the gov- 
ernment’s disclosure of tax information. Although certain aspects of 
the UBS matter are public, both the civil and the criminal matters 
are ongoing, and certain documents relating to the criminal matter 
remain under court seal. Therefore, my remarks today will be 
strictly limited to positions the Department has taken on the public 
record. 

As the Chairman has mentioned, on February 28, 2009, the dis- 
trict court in Florida accepted a Deferred Prosecution Agreement 
between the government and UBS. Under the terms of that agree- 
ment, UBS waived indictment and consented to the filing of a one- 
count criminal information charging UBS in a conspiracy to de- 
fraud the United States and the Internal Revenue Service, in viola- 
tion of U.S. criminal law. As part of the Deferred Prosecution 
Agreement, UBS also agreed to pay $780 million in fines, penalties, 
interest, and restitution. If UBS carries out its obligations under 
the Deferred Prosecution Agreement, the government will rec- 
ommend dismissal of the charge. The Deferred Prosecution Agree- 
ment is a product of UBS’ willingness to cooperate thus far with 
our investigation. The Government of Switzerland has also endeav- 
ored to provide significant assistance and cooperation. We appre- 
ciate the Swiss Government’s efforts and those of its finance and 
banking regulator who assisted in expediting the production of the 
records that we have secured and that we are in the process of se- 
curing. 

Fundamental to the agreement is UBS’ acceptance of responsi- 
bility for violating U.S. law. As set forth in detail in the Deferred 
Prosecution Agreement, UBS acknowledged that, beginning in 2002 
and continuing through 2007, UBS private bankers and managers 
actively facilitated the creation of accounts in the names of offshore 
companies, allowing U.S. taxpayers to conceal their ownership or 
beneficial interest in those accounts in an effort to evade U.S. tax 
reporting and payment requirements and in violation of a qualified 
intermediary agreement UBS had entered into with the Internal 
Revenue Service. UBS also admitted that certain UBS executives 
and managers were aware of the misconduct, and UBS agreed that 
it failed to implement effective controls to detect and prevent the 
unlawful activity, that it failed to initiate an effective investigation 
into credible allegations of such unlawful activity, and that it failed 
to take effective action to stop such activities. 

UBS bankers routinely traveled to the United States to market 
Swiss bank secrecy to U.S. clients interested in attempting to 
evade U.S. income taxes. An internal UBS memorandum filed with 
the court demonstrates that, in 2004 alone, UBS bankers traveled 
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to the United States where they held approximately 3,800 separate 
meetings with U.S. clients to discuss their clients’ Swiss accounts. 

UBS used a variety of strategies to conceal their cross-horder ac- 
tivities. They instructed their bankers who traveled to the United 
States to falsely represent to Customs that they were traveling for 
pleasure. They also recommended that bankers rotate hotel accom- 
modations in the United States to avoid detection. UBS bankers 
used counter-surveillance techniques, including encrypted spread 
sheets, designed to help prevent the detection of their marketing 
efforts, as well as the identities and undeclared assets of their U.S. 
clients. 

U.S. clients in turn filed false tax returns with the Internal Rev- 
enue Service which omitted the existence of and the income earned 
on the UBS accounts. UBS bankers advised U.S. clients to mis- 
represent the receipt of funds in the United States from their UBS 
accounts as loans from UBS. U.S. clients were also advised to de- 
stroy all U.S. -based records of their offshore accounts. 

With the assistance of UBS bankers and managers, the U.S. tax- 
payers have used Swiss bank secrecy laws and sham entities to 
conceal from the IRS approximately $20 billion in assets. For the 
period 2000 through 2007, UBS failed to withhold approximately 
$120 million in income taxes on income earned in those accounts. 

As part of the Deferred Prosecution Agreement, UBS has agreed 
to provide the United States with voluminous and detailed records 
concerning accounts held directly or through beneficial arrange- 
ments by U.S. taxpayers. UBS has also undertaken a continuing 
obligation to cooperate with the criminal investigation and any re- 
sulting prosecutions. UBS has further agreed to search for and 
turn over any additional records found concerning such accounts. 
The specific criteria for account records disclosed and the number 
of such accounts as to which records have been disclosed to date 
are set forth in a document that the district court has ordered 
sealed. 

UBS has also agreed to pay the United States $780 million and 
that it will terminate its U.S. cross-border business. And as men- 
tioned in the prosecution agreement, while they will litigate in Fed- 
eral court the government’s motion to enforce the John Doe sum- 
mons, in the event that they are ordered to comply with the sum- 
mons and they refuse to do so, the United States can determine 
that a breach of the Deferred Prosecution Agreement has occurred 
and can take appropriate action. 

UBS’ failure to comply with the terms of the Deferred Prosecu- 
tion Agreement may, in the sole discretion of the United States, be 
deemed a material breach, permitting the United States to proceed 
with the criminal prosecution of UBS. If UBS fully complies with 
the Deferred Prosecution Agreement, then the criminal information 
will be dismissed. 

It is important that the Deferred Prosecution Agreement only ap- 
plies and provides protection for the bank as to the specific conduct 
set forth in the Deferred Prosecution Agreement. It does not pro- 
vide any protection for any conduct or as to any matter or pro- 
ceeding outside the scope of the agreement. 

It is also important to emphasize that under U.S. law, U.S. tax- 
payers are subject to taxation on their worldwide income. Although 
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a U.S. taxpayer is free to hold accounts offshore or in a foreign 
bank, a U.S. taxpayer must report information about those assets 
and must pay the tax on the income generated. Taxpayers who fail 
to make disclosure or to report their income are potentially subject 
to civil penalties and in appropriate circumstances criminal pros- 
ecution. 

As noted in the Deferred Prosecution Agreement, in addition to 
addressing UBS’ role in designing and facilitating this scheme, the 
Department is also assisting the Internal Revenue Service in deter- 
mining the identities of the U.S. taxpayers involved. We are pres- 
ently involved in a proceeding to enforce the John Doe summons 
pending in the Southern District of Florida, and we have a sched- 
ule there which would allow for a hearing on, I think, July 13 of 
this year. 

In closing, I think it is important to remember that the vast ma- 
jority of Americans voluntarily pay their taxes on time and in full. 
And at a time when millions of Americans are losing their jobs, 
their homes, and their health care, it is deeply troubling that thou- 
sands of the wealthiest among us have actively sought to evade 
their civic and legal duty to pay taxes. The Department of Justice 
is committed to doing all that it can to aid the Internal Revenue 
Service in locating those who would seek to hide behind secret ac- 
counts and to hold them accountable under the Federal tax laws. 
And we greatly appreciate your interest in our efforts. 

Thank you for this opportunity to testify before the Sub- 
committee, and I am happy to take your questions, within the pa- 
rameters that I have outlined. 

Senator Levin. Thank you very much, Mr. DiCicco. Mr. Shul- 
man. 

TESTIMONY OF HON. DOUGLAS SHULMANJ COMMISSIONER, 

INTERNAL REVENUE SERVICE, U.S. DEPARTMENT OF THE 

TREASURY 

Mr. Shulman. Mr. Chairman, Ranking Member Coburn, and 
Senator McCaskill, I want to thank you for the opportunity to tes- 
tify today on the Internal Revenue Service’s ongoing efforts to de- 
tect and stop unlawful offshore tax avoidance. 

Mr. Chairman, I am pleased to be here today to tell you about 
the unprecedented focus that the IRS has placed on detecting and 
bringing to justice those who unlawfully hide assets overseas to 
avoid paying tax. In today’s economic environment, where the Fed- 
eral Government is necessarily running deficits to restore economic 
growth, it is more important than ever that citizens feel confident 
that individuals and corporations are playing by the rules and pay- 
ing the taxes that they owe. 

When the American public is confronted with stories of financial 
institutions helping American citizens maintain secret overseas ac- 
counts involving sham trusts to improperly avoid U.S. tax, they 
should be outraged, as I am and I know you are. But they should 
also know that the U.S. Government is taking unprecedented 
measures, and there is much more in the works. 


^The prepared statement of Mr. Shulman appears in the Appendix on page 51. 
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I can assure you that the President and the Treasury Secretary 
are committed to taking aggressive action on offshore tax abuse. 
Over the next several months, the Administration intends to pro- 
pose a series of legislative and enforcement measures to reduce 
U.S. tax evasion and avoidance. 

While I am proud of the progress we have made at the IRS since 
I have become Commissioner, we are only at the beginning. You 
can expect to see a multi-year effort to beef up our resources and 
the tools that we have to address international tax abuse. 

In the wake of publicity around the recent case that my colleague 
Mr. DiCicco discussed, the press has been full of speculation from 
those who are advising U.S. taxpayers who have undeclared off- 
shore accounts and income. My advice to those taxpayers who are 
hiding accounts still is very simple: The IRS has been steadily in- 
creasing pressure on offshore financial institutions that facilitate 
concealment of taxable income by U.S. citizens. That pressure will 
only increase under my watch. Those who are unlawfully hiding as- 
sets should come and get right with their government through our 
voluntary disclosure process. 

Mr. Chairman, there is no silver bullet or one strategy that will 
alone solve the problems of offshore tax avoidance. Rather, an inte- 
grated approach is needed, made up of separate but complementary 
programs that will tighten the net around tax cheats. 

My written testimony today explores elements of these strategies 
in more detail, but let me highlight a couple of them here today. 

First, the IRS is devoting significant and ever increasing re- 
sources to international issues. I have both increased the number 
of audits and increased hiring in the area of offshore tax abuse, 
hiring international experts and investigators. Indeed, over the last 
5 months, when we have essentially been in a hiring freeze because 
of the continuing resolution, I have shifted resources to make sure 
we can keep hiring people for international issues. 

The President’s 2010 budget will allow us to increase our re- 
sources in the international area as well by including funding for 
a robust portfolio of IRS international tax compliance initiatives. 

The IRS is also looking closely at how to continue to improve our 
Qualified Intermediary Program, or QI program for short. Let me 
just say that the QI program gives us a very important line of sight 
into banks that service U.S. and foreign taxpayers, and that is a 
line of sight that we did not have before. But as I have said before, 
with any large and complex program, we have to strive to continu- 
ously improve the QI system and address weaknesses as they be- 
come apparent. 

Accordingly, the IRS and the Treasury Department are consid- 
ering enhancements to strengthen the QI program, including: First, 
expanding information reporting requirements to include more 
sources of income for U.S. persons with accounts at QI banks; sec- 
ond, strengthening documentation rules to look through trusts and 
private corporations to their beneficial owners and requiring with- 
holding for accounts with documentation that is considered insuffi- 
cient. Additionally, we have already proposed changes that would 
shore up the independent review by outside auditors of the QI pro- 
gram in substantial ways. 
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As you can see, the IRS and Treasury Department are consid- 
ering a range of measures to ensure that the QI program is work- 
ing as intended. However, there will always be instances where the 
IRS discovers a potential violation of the tax law after the fact. In 
these cases, there are administrative and legislative changes that 
would be helpful to the IRS as we investigate potential wrongdoing. 

Secretary Geithner stated during his confirmation process that 
he will treat offshore tax abuse issues as a high priority and will 
examine a range of policy issues, including changing presumptions 
for transactions in tax secrecy jurisdictions and other ideas that 
are included in your legislation. That dialogue is underway at the 
Treasury Department. 

Additionally, Mr. Chairman, I want to applaud the work of you. 
Senator Whitehouse, Senator McCaskill, Senator Nelson, as well as 
the work of your staff in producing the Stop Tax Haven Abuse Act. 
I look forward to working with you to put a halt to offshore tax 
haven and tax shelter abuses. 

Mr. Chairman, these are important steps forward, but much 
more will come. The President’s budget committed to identifying 
$210 billion in savings over the next decade from international en- 
forcement and reforming deferral and other tax reform policies. 
The Administration will have more detailed and specific announce- 
ments in the near future. 

Thank you for this opportunity to provide an update on our ac- 
tivities to combat illegal tax avoidance schemes relating to offshore 
accounts and transactions. Because this is a global problem, it will 
require closely coordinated strategy among nations dedicated to 
ending abusive practices that deprive our country of precious re- 
sources and erode confidence in the fairness of our tax administra- 
tion system. 

I want to compliment the work that you and this Subcommittee 
have done to bring to light offshore tax abuse. I have enjoyed work- 
ing together on these issues, and I look forward to continuing to 
work together with this Subcommittee in the future. And I am 
happy to respond to questions. 

Senator Levin. All right. Now, Dr. Coburn has a couple of 
amendments of his own on the floor, so he is going to need to leave 
when the votes have started. So I am going to yield to him to go 
first. 

Senator Coburn. Thank you, Mr. Chairman. I appreciate that. I 
will go very quickly. 

First, to Mr. DiCicco, if you can, what is your estimated timeline 
on the Deferred Prosecution Agreement? At what time will you all 
say they are not complying, we are going to drop this? 

Mr. DiCicco. Well, at any time during the process, if we see a 
material breach and it is not corrected, I think we can take action 
at that time. Right now the Deferred Prosecution Agreement is to 
come to an end at the later of — I think it is 18 months or when 
the summons enforcement action is concluded. 

Senator Coburn. Right. 

Mr. DiCicco. But at any place along the line if there is a signifi- 
cant breach or material breach, then we have the option to con- 
clude the agreement and to go back and institute 
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Senator Coburn. So it would be safe to say 18 months from now, 
if we do not have the information, it is going to get dropped and 
the prosecution will commence? 

Mr. DiCicco. Well, Senator, I would have to see how — 

Senator Coburn. I am not going to hold you to it. I am just try- 
ing to get a timeline. 

Mr. DiCiCCO. I would think. Senator, that the timeline for get- 
ting the John Doe summons matter resolved would probably be 
more than 18 months, more likely could be as long as a couple 
years because I suspect that appeals will be taken, and it takes 
time for that process. 

Senator Coburn. Well, is there any provision agreement if UBS 
is obstructing through the courts? 

Mr. DiCicco. Well, one of the conditions of the Deferred Prosecu- 
tion Agreement and what we agreed to was that we would pro- 
ceed — both parties agreed that we would proceed in the district 
court and have a court decide whether we would get that informa- 
tion or not. So as long as that is going forward 

Senator Coburn. So if, in fact, that is delayed, what we would 
extend to is outside the bounds of that 18 months. 

Mr. DiCicco. That is right. 

Senator Coburn. Can you tell me what are the circumstances for 
criminal prosecution of offshore accounts? You mentioned offshore 
accounts and that some of them are prosecuted on a criminal basis. 
What would make them a criminal — set them up for a criminal 
prosecution? 

Mr. DiCicco. Well, there are a lot of factors that go into making 
that determination, including the intent, the amount involved, the 
circumstances surrounding how the account was opened, whether 
it was the result of criminal proceeds, drug trafficking, stolen 
money, or whether it was perhaps just a simple inherited account. 
I mean, all these factors would be weighed before a decision really 
can be made. 

Senator Coburn. OK. Commissioner Shulman, in your statement 
you included individuals and corporations. Do we have evidence 
that there are corporations involved in this process or are you 
mostly talking about LLC’s and other such personal investment ve- 
hicles? 

Mr. Shulman. Just speaking as the Commissioner, I would defer 
any discussion about specifics to my colleague. 

Senator Coburn. Well, it is very important because in your 
statement you implied individuals and corporations. 

Mr. Shulman. Yes. Generally, since I became IRS Commissioner, 
I made international issues one of my top issues that we are going 
to pursue, dedicate resources to, focus on, both from a policy per- 
spective and administrative perspective. The big issue we are fo- 
cusing on today in the hearing is offshore accounts, wealthy indi- 
viduals hiding money overseas. 

We also have a lot of major initiatives around corporations using 
the vagaries of international commerce and international tax laws 
to avoid taxes in a civil matter. So that is what I was referring to. 

Senator Coburn. But avoidance is very different from evasion. 

Mr. Shulman. Absolutely. 



17 


Senator Coburn. OK. And so the implication is what we are 
talking about here was not meant to include corporate accounts in 
what we have seen thus far. Is that true? 

Mr. DiCicco. Well, Senator, we have not gotten the information 
yet, and we have not been able to analyze it. 

Senator Coburn. It is possible, but that is not what we have 
seen, that is not what we have heard about. Most of these, at least 
what we have been told, of somewhere between 19,000 and 52,000 
accounts, are probably individual accounts. 

Mr. DiCiCCO. I think that is correct, but I do not know the an- 
swer to that. 

Senator Coburn. I am intrigued by your voluntary disclosure 
process. I think that is a message that needs to go out to this coun- 
try. We are going to help you become more aggressive in going 
after this avoidance and evasion. But I would think that we would 
want to signal loud and clear, Mr. Chairman, that there is a way 
to avoid some of the pitfalls of pain if you are one of those who is 
illegally evading taxes in this country, and that is through your 
voluntary disclosure program. 

Mr. Shulman. Absolutely. It is a longstanding program. People 
who come in voluntarily before we found them. So, if we found you 
already or we have an active, ongoing investigation, you are not eli- 
gible. But people who come in voluntarily, truly voluntarily, usu- 
ally avoid criminal prosecution as long as they get right with taxes, 
interest, and the penalties that will apply. And I cannot say strong- 
ly enough, people who are out there, we are continuing to put pres- 
sure and dedicate resources. This Subcommittee and others are 
going to continue to focus on this, and the best thing people can 
do is come in through the voluntary disclosure process and avoid 
criminal prosecution in most cases. 

Senator Coburn. We are going to find you, in other words. 

How can you see. Commissioner, tax simplification aiding this? 
In other words, if we had a much simpler Tax Code, if we had a 
Tax Code, for example, that was based on a national sales tax, 
would we see this kind of movement to foreign tax shelters that we 
see today? 

Mr. Shulman. Well, let me not speak to fiat tax or any specific 
proposal. 

Senator Coburn. Just a simplified, straightforward, easy — every- 
body can calculate it. You do not need a CPA to do your taxes. If 
we had that kind of tax program, what would be the benefit of 
some of these shelters? 

Mr. Shulman. As Commissioner of the Internal Revenue Service, 
who has to implement a very complicated Tax Code, I am a big fan 
of simplification. There are a lot of U.S. citizens who get caught up 
in mistakes because they are confused. I think the folks we are 
talking about today, generally it is not mistakes. They are actively 
avoiding tax. I am a fan in general of simplification. 

Senator Coburn. And you would agree that probably we would 
have less incentive to do this if we had a simple, more straight- 
forward, fairer tax code? 

Mr. Shulman. I am not sure about incentive, but certainly I 
think there would be a lot fewer mistakes in preparing taxes and 
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it would be easier for the American citizen. So I am a big fan of 
simplification. 

Senator Coburn. All right. Let me go the other way. You do not 
think people would lessen their desire for tax shelters if we had a 
straightforward, simple, fair tax system? 

Mr. Shulman. Well, certainly the complexity of the Tax Code 
and then you add to it the complexity of crossing the border and 
sovereign laws creates loopholes and opportunities for people who 
want to push the envelope. So I certainly think it would certainly 
help with tax enforcement. 

Senator Coburn. Thank you, Mr. Chairman. 

Senator Levin. Thank you very much. 

Let me start, Mr. DiCicco, with you. In the Deferred Prosecution 
Agreement, 1 UBS acknowledged “participating in a scheme to de- 
fraud the United States of America.” Among the facts that UBS ac- 
knowledged and accepted as part of the filing entitled “Acceptance 
of Responsibility for Violation of Law” is the following: “Private 
bankers and managers would actively assist or otherwise facilitate 
certain undeclared U.S. taxpayers who such private bankers and 
managers knew or should have known they were evading U.S. 
taxes by meeting with such clients in the United States and com- 
municating with them via jurisdictional means on a regular and re- 
curring basis with respect to their UBS undeclared accounts. This 
enabled the U.S. clients to conceal from the IRS the active trading 
of securities held in such accounts and/or the making of payments 
and/or asset transfers to and from such accounts. Certain UBS ex- 
ecutives and managers who knew of the conduct described in this 
paragraph continued to operate and expand the U.S. cross-border 
business because of its profitability.” 

Now, what this paragraph shows, does it not, is that the evasion 
facilitated by UBS goes to all kinds of U.S. account holders? It does 
not make any difference whether they held cash, securities, or 
other assets in those accounts. The critical fact is that they did not 
report those accounts and income to the IRS, and UBS, by coming 
to this country and engaging in practices that helped the U.S. ac- 
count holders to conceal those accounts and income, was part of the 
alleged conspiracy. Is that correct? 

Mr. DiCicco. That is correct. Senator. 

Senator Levin. Now, Commissioner, yesterday Secretary Geith- 
ner stated that he fully supports my bill, S. 506, a bill which has 
a number of cosponsors, which is called the “Stop Tax Haven Abuse 
Act.” Is that good news in terms of enforcement for the IRS? 

Mr. Shulman. Yes. 

Senator Levin. When I say “good news,” I mean the support of 
the Administration for our bill. Is that good news to the IRS? 

Mr. Shulman. Yes. 

Senator Levin. It is good news for American taxpayers, too, and 
we very much welcome that support. And I mentioned this to the 
President this morning, by the way. He also happened to be a co- 
sponsor of this bill when he was a Senator. I did not draw any con- 
nection between the two. 


^See Exhibit No. 3, which appears in the Appendix on page 69. 
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Mr. DiCicco, do you think UBS is the only tax haven bank that 
is facilitating tax evasion by U.S. clients or are there more out 
there? 

Mr. DiCiCCO. I do not think they are the only one. 

Senator Levin. UBS has said in court, Mr. DiCicco, that it can- 
not provide the information sought in the John Doe summons be- 
cause it is bound by Swiss secrecy laws not to disclose client-spe- 
cific information outside of Switzerland. Can you explain how UBS 
can invoke Swiss secrecy laws to refuse compliance with U.S. re- 
quests for information about U.S. clients? 

Mr. DiCicco. Senator, I have to be a little careful about what I 
say because the matter is pending, but what I will 

Senator Levin. All right. Then let me ask you the question this 
way: How big a barrier are secrecy laws to tax investigations by 
the United States? 

Mr. DiCicco. I think they are a significant barrier, but what I 
would say about the UBS matter, the approach that we are taking 
is this is a dispute between the United States and UBS. We are 
not going head to head with the Swiss Government, but UBS 
which, as the Chairman has pointed out, came into this country, 
systemically violated its laws, subjected itself to the jurisdiction of 
U.S. courts, and we are using U.S. remedies to get the information 
that we believe we are entitled to. 

Senator Levin. Now, that may not be the purpose of the case, to 
go head to head with the Swiss Government, but we are going head 
to head with tax secrecy jurisdictions. We are, and this bill, and I 
think this Congress, and now this Administration; we are going 
head to head with those tax havens that help American taxpayers 
who owe taxes avoid paying their fair share. 

Is it your belief, Mr. DiCicco, that the UBS and the Swiss under- 
stood at the time the Deferred Prosecution Agreement was signed 
that the U.S. Government planned to seek enforcement of the sum- 
mons? 

Mr. DiCicco. No question about that. Senator. Discussions had 
taken place over a period of time which made it very clear that is 
what we would be doing, and in the Deferred Prosecution Agree- 
ment itself, it says very explicitly that we will bring an enforce- 
ment action. It does not say “we may,” “we are thinking about it.” 
It says very specifically “we will be,” and that is what we did. 

Senator Levin. All right. So it was not a surprise to them when 
you proceeded? 

Mr. DiCicco. It should not have been. 

Senator Levin. In the Deferred Prosecution Agreement, UBS ac- 
knowledged and accepted that some of its private bankers and 
managers “facilitated the creation of accounts in the names of off- 
shore companies, allowing the U.S. taxpayers to evade reporting re- 
quirements and to trade in securities as well as other financial 
transactions.” 

Now, Exhibits 15 and 16 ^ are UBS documents that were filed as 
part of the John Doe summons enforcement petition. Exhibit 15 is 
a memo to the Private Banking Business Committee from members 
of the Financial Planning and Wealth Management Department of 


^See Exhibits No. 15 and 16, which appear in the Appendix on pages 235 and 237. 
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UBS recommending how UBS should handle U.S. client accounts 
under the Qualified Intermediary Program. One part of the memo 
says the following: “In the case where the U.S. person holds his 
U.S. investments directly, we have been advised by Baker & 
McKenzie” — the “we” here now being UBS; that is the “we” — “that 
we cannot recommend products (such as the use of offshore compa- 
nies, annuity, or insurance products) to our clients as an ‘alter- 
native’ to filing a Form W-9. This could be viewed as actively help- 
ing our clients to evade U.S. tax, which is a U.S. criminal offense. 
Further, such recommendations could infringe upon our Qualified 
Intermediary status if, on audit in 2003, it is determined that we 
have systematically helped U.S. persons to avoid the QI rules.” 

But then they say the following: “What we can do is to suggest 
that clients seek external professional advice and offer them a 
choice of approved service providers if they request it. With this ap- 
proach it seems clear that we would not be able to share fees with, 
for example, an insurance provider.” 

Now, do you see much difference between recommending a strat- 
egy to get out of complying with reporting requirements and refer- 
ring a client to someone who you know will make the same rec- 
ommendation? 

Mr. DiCicco. No, Senator. I do not see any difference. 

Senator Levin. Thank you. Senator McCaskill, I will be back 
from voting, I hope in 10 minutes. 

OPENING STATEMENT OF SENATOR McCASKILL 

Senator McCaskill [presiding]. As a former prosecutor, I am fa- 
miliar with Deferred Prosecution Agreements. Frankly, in my expe- 
rience, in terms of most crime that is committed in our country, 
they are generally used to get the cooperation of a defendant in 
order to prosecute other defendants. I am not aware of anyone who 
has been arrested — for most crimes in this country, that get a De- 
ferred Prosecution Agreement, and all they have to do is what at 
a minimum they would have had to do if they had been convicted. 

I am curious if there is any part of this agreement that requires 
the cooperation of UBS to disclose anything that they know about 
other banking institutions that may be utilizing these kinds of tac- 
tics to help citizens avoid taxes? 

Mr. DiCicco. No, Senator, there is nothing like that in the De- 
ferred Prosecution Agreement between the United States and UBS. 

Senator McCaskill. Was there ever any consideration made of 
actually putting somebody in jail? 

Mr. DiCicco. Well, we have secured the conviction of one of the 
UBS people, Bradley Birkenfeld; he is awaiting sentencing. There 
is a criminal prosecution of Raoul Weil, who is absent from this 
country. I am not going to rule out one way or the other whether 
there will be prosecutions of others. 

Senator McCaskill. And how far up in the UBS organization did 
knowledge of these tactics, how far up did it go? 

Mr. DiCicco. Well, certainly the executives in UBS knew what 
was going on and failed to take action. Mr. Weil was highly placed 
in UBS’ wealth management sector. 

Senator McCaskill. And he is evading us now? 
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Mr. DiCicco. He is back in Switzerland. He has been declared 
a fugitive from justice. 

Senator McCaskill. And is part of the negotiations with the 
Swiss Government concerning cooperation on getting the names of 
American citizens, does it also involve whether or not they are 
going to cooperate in letting us get to him? 

Mr. DiCicco. We have not had discussions regarding that. If we 
have, I am not aware of that. 

Senator McCaskill. And I am just curious, who within DOJ 

Mr. DiCicco. He was just advising me that the Swiss will not 
allow extradition of somebody for tax crimes. 

Senator McCaskill. They will not allow someone 

Mr. DiCicco. They do not recognize extradition for that. 

Senator McCaskill. So this bank, in order to avoid prosecution 
of anybody involved in this, all they have to do is send folks back 
to Switzerland? That is it? They are home free, scot-free? 

Mr. DiCicco. Well, we have not made any agreements other than 
with the bank itself as to its criminal behavior. I do not know that 
the bank would have authority to keep somebody in this country 
or in Switzerland. We would have to use normal procedures that 
we would do in any circumstance where we had somebody that we 
wanted to extradite, and 

Senator McCaskill. Are there other groups of people that have 
been removed from the bank because of their conduct in this case? 

Mr. DiCicco. I believe that some executives have been replaced, 
but I can get back to you on which ones to make sure. 

Senator McCaskill. It always kind of strikes me as unfair that 
so many of the large white-collar cases involve a civil fine in lieu 
of prosecution or deferred prosecution and that there are not — I 
look at some of the cases, the minimum mandatories in the Federal 
system for a girlfriend of a guy who is moving drugs, and I think 
about her culpability, which, no question she is culpable. But there 
is just not a lot of deferred prosecution on those cases. And I am 
trying to get at the policy as to why this kind of massive thumbing 
the nose at our laws — we have got one person who is facing pros- 
ecution out of the whole shebang? 

Mr. DiCicco. Well, there may or may not be others. I am not at 
liberty to disclose that. 

Senator McCaskill. OK. 

Mr. DiCicco. But we entered into a Deferred Prosecution Agree- 
ment with the bank, in exchange for which we got significant con- 
cessions on their part. We thought that it was in the government’s 
best interest at the time we entered into it, and we have made it 
very clear that the bank was not off the hook for any other trans- 
gressions it might have engaged in, and that any individual is not 
off the hook for any criminal acts that they engaged in. 

Senator McCaskill. How was the figure $780 million arrived at? 

Mr. DiCicco. Senator, I really cannot go into the give and take 
of the negotiations, but in our judgment, that was a significant sum 
and that would be a real burden on the bank to have to make those 
payments. 

Senator McCaskill. The reasoning behind my question is that I 
am trying to figure out if there was any attempt to match up that 
amount with the amount of profit that had been derived? 
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Mr. DiCicco. We did some of that. Some of that is regurgitation 
of profits. Some of it is also paying the withholding taxes that 
should have been withheld on the accounts of the individuals in- 
volved. So there was an effort to arrive at that. 

Senator McCaskill. Mr. Shulman, how many other foreign enti- 
ties or banks or financial institutions are you currently trying to 
work on with the same kind of problems that UBS had? 

Mr. Shulman. Yes, I cannot disclose specifics, but we have a ro- 
bust voluntary disclosure program. We have recently significantly 
expanded our whistleblower program, and so the one thing I would 
say in a public setting is that individuals who are hiding bank ac- 
counts should know that we are going to continue to come after 
them, and institutions that are facilitating that, we are not going 
to hesitate to go after. 

Senator McCaskill. And what do whistleblowers get? 

Mr. Shulman. Whistleblowers, there is a new whistleblower stat- 
ute for the IRS. They can get a range of rewards based on their 
information and based on what we have at the time. 

Senator McCaskill. Was there a whistleblower in this case? 

Mr. Shulman. Before you came in — I am going to defer all case- 
specific things to Mr. DiCicco. 

Mr. DiCicco. Mr. Birkenfeld did come in and give testimony. 
That is really all. 

Senator McCaskill. OK. Well, I think it would be helpful if you 
could be more specific about what a whistleblower could get. This 
is a very public opportunity for whistleblowers to realize that there 
is, as we would say at home, “money in them thar hills.” 

Mr. Shulman. I do not want to recite the details wrong, and I 
am happy to get you, for the record, the details of our whistle- 
blower program. People can get substantial monetary rewards for 
coming in and helping us with investigations and giving us infor- 
mation. ^ 

Senator McCaskill. OK. I do not want to tie you down in terms 
of saying “robust,” but could you give me some ballpark? I mean, 
I do not know what to compare this to. I do not know if UBS is 
the tip of the iceberg, or if UBS is a major part of the problem. Can 
you be any more specific than “robust”? Because “robust” is in the 
eye of the beholder. 

Mr. Shulman. When I became Commissioner, we decided to 
focus on international activities for a couple of reasons: One, be- 
cause it is a matter of fundamental fairness. The people who have 
enough money to go overseas and hide their assets should be pay- 
ing taxes, and the average American — a teacher, a policeman, a 
fireman who is actually paying their taxes, is outraged at this, as 
are we. 

We have been shifting resources to the area of international. 
This is just one segment of where we are focusing, people hiding 
assets offshore, using financial institutions to do so. As I mentioned 
to the Ranking Member, we are also very active in the inter- 
national arena where people are pushing the envelope, transferring 
intangibles, setting up corporations that do not have substance be- 
neath them. 


^See Exhibit No. 29, which appears in the Appendix on page 919. 
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I would say that given the global economy, given that inter- 
national commerce is increasing significantly, in the last 5 years 
there has been a 70-percent increase in foreign tax credits claimed 
by corporations in the United States and a 170-percent increase of 
foreign tax credits being claimed by individuals in the United 
States. So, not speaking to this case, we think this is a major issue 
that we are going to continue to focus on over the next several 
years. The President’s budget has made it clear that this is some- 
thing the whole Administration is committed to and is behind. 

Senator McCaskill. Has there been any analysis done of how 
much of this money that is being hidden overseas is, in fact, a re- 
sult of criminal activity? 

Mr. Shulman. Not that I am aware of. I mean, estimating how 
much money that is overseas and not being paid to the govern- 
ment. As far as I am aware, there is no credible estimate out be- 
cause it is kind of a chicken and egg. If it is over there and we have 
not found it, it is hard to estimate what is there. And all estimates 
that I have seen have not broken down criminal versus civil be- 
cause, again, until we see the cases, it is hard to say. 

Senator McCaskill. Well, I am trying to — there are lots of rea- 
sons people hide money, and one of the major reasons people hide 
money is because they got that money in a way they cannot explain 
to anyone. 

Mr. Shulman. Yes. 

Senator McCaskill. Obviously, tracking money laundering is a 
huge part of any large criminal investigation that I have ever been 
aware of that is trying to follow the money, the ill-gotten gains of 
that crime. Can you give the Subcommittee any information from 
the Department of Justice as to are you all merging your tracking 
assets of criminals with the work that you have done in this regard 
as it relates to monies held overseas? 

Mr. DiCiCCO. Well, certainly during the course of our investiga- 
tions, if we become aware of money overseas and the like, I mean, 
that is taken into account, and it is usually a factor that is used 
in the prosecution of tax evasion itself Just regular prosecutions 
of money being overseas alone, there are not very many stand- 
alone investigations of that. But it is just part of the broader inves- 
tigation that you have when you are trying to determine whether 
somebody violated tax laws. 

Mr. Shulman. Senator, if I could add to that? 

Senator McCaskill. Yes. 

Mr. Shulman. At the IRS, our Criminal Investigation Unit ac- 
tively coordinates with other Federal law enforcement agencies. We 
pitch in with our accounting forensic teams, etc., on money-laun- 
dering cases, and on terrorist financing. Often there is a tax crime 
involved. FinCEN information and SARs reports are available to 
our Criminal Investigation Unit. I would say over the last several 
years there has been an effort to coordinate these cases. I think one 
of our beliefs is, going forward, we are stepping up that coordina- 
tion of Federal agencies for our purposes of finding criminal tax 
evasion and making sure we use all the information that is out 
there and make sure there are good cooperative relationships. 

Senator McCaskill. I think that is really important because 
sometimes it is the folks that you catch in a criminal investigation 
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that are the most willing to give information concerning where they 
have placed their money. Usually somebody cornered is the most 
willing to give good information. So I hope that you are coordi- 
nating that. 

Mr. Chairman, are you ready for the next panel, or do you have 
another round? 

Senator Levin. I have another round. 

Senator McCaskill. OK. 

Senator Levin. Commissioner, let me ask you a question about 
some declarations which the IRS filed from Barry Shott, who is ti- 
tled “the U.S. Competent Authority who oversees the international 
exchange of information between the U.S. and foreign countries 
pursuant to tax treaties.” Exhibit 9 ^ is one of those declarations, 
and this is what Mr. Shott said in that declaration: “The Swiss 
Treaty does not provide an alternative way to obtain the informa- 
tion sought in the John Doe summons at issue in this case.” 

Is that correct? Is that an accurate reading of what he said? Do 
you have it in front of you? It is Exhibit 9. 

Mr. Shulman. Let me say, if Mr. Shott said it as head of the 
agency, I fully support it. 

Senator Levin. In paragraph 16, he goes on to say the following: 
“The Swiss Treaty has been strictly applied by the Swiss Com- 
petent Authority to provide the IRS assistance only in response to 
specific requests that name a particular taxpayer. As a con- 
sequence, it had also been the IRS’ experience that the Swiss Com- 
petent Authority would only provide the IRS with information for 
an examination or investigation that concerns a specifically identi- 
fied taxpayer. The current IRS investigation is focused on learning 
the identities of U.S. taxpayers not known to the IRS.” 

So, unless the U.S. Government already knows the names of spe- 
cific taxpayers, the Swiss treaty generally cannot be used to get in- 
formation in Switzerland about a U.S. person. Is that correct? 

Mr. Shulman. Yes, generally it is correct. As you stated earlier, 
most of these treaties were designed to get information from tax- 
payers who we can identify by name. 

Senator Levin. All right. Now, in the UBS case, the government 
does not have the names, and that is what we are trying to find 
out. The Shott declaration states, however, that despite the treaty 
history requiring specific names, the Swiss urged the United States 
to make a treaty request in the UBS case, anyway. So on July 16, 
2008, the United States did formally seek information; they made 
a Treaty Request — seeking information about U.S. clients with 
UBS accounts in Switzerland. And the declaration says that 6 
months after that request, so as of January 21, 2009, “the Swiss 
Government had made final determinations to provide the re- 
quested records for only twelve accounts. The Swiss Government 
will not, however, provide records to the IRS about those twelve ac- 
counts until after the account holders have been given an oppor- 
tunity to litigate in a Swiss court the Swiss Government’s decision 
to turn their records over to the IRS.” 

Is that litigation going on now, do you know? 

Mr. Shulman. I would defer to Mr. DiCicco. 


^See Exhibit No. 9, which appears in the Appendix on page 175. 
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Mr. DiCiCCO. Senator, yes, it is. That is the summons enforce- 
ment action that is going forward in Florida. 

Senator Levin. It says here that the 12 accounts I am talking 
about in the Swiss court, is that litigation, as far as you know, 
going on in the Swiss court now? 

Mr. DiCicco. I believe so. 

Senator Levin. Now, the declaration says the following: “In sum, 
the Swiss Government has not provided any records sought under 
the Treaty Request, and it is not clear when, if ever, it will.” 

Do you agree with that declaration. Commissioner Shulman? 

Mr. Shulman. Again, I will support what Mr. Shott put in there, 
and I will also just say that is a big reason, based on what he said, 
that we are aggressively requesting the Justice Department to pur- 
sue the summons. 

Senator Levin. Now, the Shott declaration raises a second prob- 
lem as well. On page 5, in paragraph 15, it says that even if the 
United States had the name of specific taxpayers, “the Swiss Gov- 
ernment will not exchange information about a taxpayer unless the 
taxpayer committed an affirmative act of deception (such as fal- 
sifying a document), above and beyond a mere failure to report the 
existence of an account, or income earned in that account. But for 
now,” Mr. Shott writes, “the IRS is investigating U.S. taxpayers 
who failed to report the existence of Swiss bank accounts — or in- 
come earned on those accounts. Absent additional facts, those fail- 
ures do not enable the IRS to obtain from the Swiss Government 
the information demanded in the John Doe summons issued to 
UBS.” 

So now let me summarize this. U.S. tax law requires U.S. tax- 
payers to disclose the existence of any foreign bank account in 
which they have an interest. If a U.S. taxpayer fails to do that, 
that taxpayer has violated U.S. tax law and is subject to penalty. 
The Swiss tax treaty says that it is not enough to require a Swiss 
bank to produce information about an individual even if we have 
the name of the individual. The individual has to do more than 
conceal the existence of a Swiss bank account from us. He would 
have to have committed an affirmative action of deception before 
the treaty kicks in, as the Swiss define “affirmative action of decep- 
tion.” And that is the tax fraud issue that we have heard so much 
about. Is that correct? Have I summarized the situation correctly? 

Mr. Shulman. It sounds right. 

Senator Levin. Do you know, Mr. DiCicco? 

Mr. DiCicco. That is correct. 

Senator Levin. That is correct. All right. So even if we had the 
names of 19,000 U.S. persons with Swiss bank accounts that were 
not disclosed to the IRS, we could not get their account information 
under the Swiss tax treaty unless we could show that they did 
more than simply conceal the account and fail to pay taxes owed 
to Uncle Sam. Is that right, Mr. DiCicco? 

Mr. DiCicco. That is correct. 

Senator Levin. That is a pretty high bar between the require- 
ment for specific names and proof of affirmative deceptive acts, the 
way the Swiss define it. It is no wonder that the Swiss treaty does 
not produce much information of use to U.S. tax investigations. 
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Now, is the Swiss treaty unique in this regard, Mr. DiCicco, or 
is it the general rule that tax treaties and tax information ex- 
change agreements that the United States has in place around the 
world, that we are required to provide the names of specific indi- 
viduals before information will be supplied about those individuals? 

Mr. DiCicco. I will have to defer a treaty question 

Senator Levin. All right. Do you know the answer to that ques- 
tion, Commissioner Shulman? 

Mr. Shulman. Yes, if you do not mind, I will give kind of a gen- 
eral statement 

Senator Levin. Is that the general rule? 

Mr. Shulman. Yes. Treaties — the model treaty has 30 articles, 
and it is everything from art to pension and annuities, a lot of 
issues around mutual tax treatment. There is one article. Article 
26, which is enforcement related, and it is about exchange of infor- 
mation. Generally it can be helpful. Generally it needs to have a 
specific taxpayer. 

Senator Levin. That we identify. 

Mr. Shulman. That we identify, and in a lot of cases, sovereign 
law actually trumps the treaty. And so the issue you are pointing 
out, I think that is what you are pointing out. 

I would not say that all treaties are ineffective because they are 
not just about tax, but in cases where sovereign law trumps it, they 
can be limited in our ability to go after taxpayers who we find and, 
therefore, we use tools like the John Doe summons and others. 

Senator Levin. And would welcome the tools that we have in our 
bill? 

Mr. Shulman. Absolutely. 

Senator Levin. The G20 group of countries is planning a meeting 
in London on April 2, 2009, to address a host of financial regu- 
latory issues, and one likely topic to be addressed is whether the 
international community should clamp down on tax havens with 
secrecy laws that facilitate tax evasion by persons from other coun- 
tries. I believe the British Prime Minister spoke about the impor- 
tance of that in his speech to the Congress this morning about tak- 
ing a leadership role in getting the G20 group of countries to come 
together to take on these secrecy laws. 

Can you tell us whether or not we will be — presumably, the 
President — taking a leadership role at the G20 meeting in this area 
that Prime Minister Brown described this morning? 

Mr. Shulman. I cannot tell you specifically about G20 plans. I 
can tell you, as you know, this President is very focused on shut- 
ting down tax abuses and that these discussions are ongoing. 

Senator Levin. All right. Can you give us the name of the Treas- 
ury official or officials, other than Mr. Geithner, who would be in- 
volved in the negotiations which would precede the G20? Is there 
one person yet identified? 

Mr. Shulman. I cannot give you that name. 

Senator Levin. OK. Thank you both. You have been very helpful. 

We will now call as a witness Mark Branson, the Chief Financial 
Officer of UBS Global Wealth Management and Swiss Bank of Zu- 
rich, Switzerland. 

Mr. Branson, we welcome you back to the Subcommittee. You 
testified before us last July. We thank you for traveling here today. 
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and pursuant to Rule VI, all witnesses, as you know, who testify 
before the Subcommittee are required to be sworn. At this time, I 
would ask you to please stand and raise your right hand. 

Do you swear that the testimony you are about to give before 
this Subcommittee will be the truth, the whole truth, and nothing 
but the truth, so help you, God? 

Mr. Branson. I do. 

Senator Levin. Thank you. We understand that you do have a 
prepared statement today, I believe, and you may proceed with 
that statement. 

TESTIMONY OF MARK BRANSON, i CHIEF FINANCIAL OFFICER, 

GLOBAL WEALTH MANAGEMENT AND SWISS BUSINESSES, 

UBS, ZURICH, SWITZERLAND 

Mr. Branson. Thank you. Chairman Levin, Senator McCaskill. 
My name is Mark Branson. I am the Chief Financial Officer of the 
Global Wealth Management and Swiss businesses of UBS. I am 
based in Zurich. I am responsible for the financial and risk control 
of that division. 

When I testified before your Subcommittee last summer, I de- 
scribed our efforts to investigate and correct problems with the 
bank’s provision of cross-border financial services to U.S. residents. 
At the hearing, we committed to cooperate with the U.S. Govern- 
ment’s investigations, to exit the cross-border business for U.S. 
residents, and to take corrective measures to ensure that such 
problems cannot reoccur. I am pleased to say that we are making 
good on each of those commitments. 

First, we recently entered agreements with the U.S. Justice De- 
partment and the Securities and Exchange Commission that re- 
solve their investigations of our cross-border business. Through 
these agreements, UBS has delivered on its promise to cooperate 
with the various investigations of the bank, accept responsibility 
for its unlawful conduct, and remedy that misconduct. 

As part of these settlements, we agreed to disgorge profits from 
the U.S. cross-border business. We also agreed to pay back taxes, 
interest, and substantial civil penalties. In addition, following an 
emergency order from the Swiss financial regulator, we disclosed 
on an expedited basis the name and account information of certain 
U.S. clients who appear to have engaged in “tax fraud or the like” 
within the meaning of the Double Taxation Treaty between the 
U.S. and Switzerland. Those clients misused the confidentiality 
protection of Swiss law. 

Second, following my testimony before the Subcommittee last 
summer, we began the process of exiting the U.S. cross-border busi- 
ness. Since then, we have closed more than 14,000 individual rela- 
tionships. Going forward, U.S. residents will only be permitted to 
maintain accounts that are fully disclosed to the IRS, with UBS af- 
filiates that are SEC registered. 

Our exit plan is also designed to encourage our cross-border U.S. 
clients to make voluntary disclosures to the IRS, where appro- 
priate. Our communications to affected clients clearly encourage 
them to disclose their accounts to the IRS, if they have not already 


^The prepared statement of Mr. Branson appears in the Appendix on page 57. 
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done so. We also guarantee our exiting U.S. clients that we will 
provide them with the documentation necessary to file amended 
U.S. tax returns. 

As part of the recent settlements, the U.S. Government has au- 
thorized our exit plan, and we will now complete the exit in accord- 
ance with those agreements. Progress will be reviewed by an inde- 
pendent auditor who will periodically report to the U.S. Govern- 
ment. 

Third, UBS will implement an enhanced control framework 
around our compliance with the Qualified Intermediary (QI) Agree- 
ment. This new framework will include the appointment of a senior 
executive to supervise QI compliance across UBS. 

Through all these actions, UBS is making good on the commit- 
ments that I gave to the Subcommittee last summer. 

Mr. Chairman, we deeply regret our breaches of U.S. law. I can 
honestly say that what took place in one small part of our business 
is not representative of the firm’s culture nor the values of the 
78,000 UBS employees around the world. Those employees, includ- 
ing over 25,000 employees here in the United States, and roughly 
the same number in Switzerland, have suffered as they have seen 
the reputation of their firm harmed. That is very painful to me, as 
is the fact that the bank’s behavior has brought international criti- 
cism to the country of Switzerland. 

Before I conclude, I would like to address the recent civil action 
filed by the IRS. That action asks a U.S. court to compel UBS to 
disclose the names and account information of thousands of U.S. 
clients who maintained cross-border accounts with UBS in Switzer- 
land and did not provide the bank with a Form W-9. Because 
Swiss law prohibits UBS from producing responsive information lo- 
cated in Switzerland, UBS has sought to work cooperatively with 
the IRS to identify information responsive to the summons that is 
located in the United States. We undertook substantial efforts over 
many months to collect and produce such U.S. -based information. 
This was information that we could provide to the IRS without vio- 
lating Swiss law, and this process is continuing. We took these 
steps in a good-faith effort to cooperate with the summons. But we 
believe that UBS has now complied with the summons to the full- 
est extent possible without subjecting its employees to criminal 
prosecution in Switzerland. 

Mr. Chairman, the John Doe summons is fundamentally a dis- 
pute between the IRS and the Swiss Government. UBS believes 
this dispute should be resolved through diplomatic discussions be- 
tween the two governments, and we will continue to support ac- 
tively such discussions. But we respectfully submit that the IRS is 
attempting to resolve this diplomatic dispute in a courtroom, which 
is neither productive nor proper. 

The QI Agreement that UBS entered with the IRS in 2001 ex- 
pressly recognized that UBS would open and maintain accounts 
covered by Swiss financial privacy laws for U.S. clients who chose 
not to provide a Form W-9, as long as those accounts held no U.S. 
securities. The Swiss accounts that are potentially subject to the 
summons do not contain U.S. securities. UBS legitimately main- 
tained those accounts consistent with the QI Agreement signed by 
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the IRS. The summons, therefore, seeks client information that the 
IRS itself agreed would be kept confidential. 

In addition, Switzerland and the United States are signatories to 
treaties that specify the circumstances under which client names 
and account information located in Switzerland can be shared with 
U.S. authorities. We believe that the John Doe summons is incon- 
sistent with those longstanding treaties. 

When I was last before the Subcommittee, I promised that UBS 
would cooperate with the IRS, and I believe that we have. We 
made a good-faith effort to produce responsive information avail- 
able in this country that could be disclosed without violation of 
Swiss law. The bank has now done all that it can do to cooperate 
with the John Doe summons. But UBS cannot disclose information 
to the IRS that would put its employees at serious risk of criminal 
prosecution under Swiss law. 

Mr. Chairman, these are challenging times for my firm. But ev- 
eryone at the bank is now dedicated to one goal: Fixing UBS, its 
finances, and the problems we have created here in the United 
States. 

Thank you for this opportunity to address the Subcommittee 
again, and I am happy to answer your questions. 

Senator Levin. Thank you very much, Mr. Branson. 

First, there are different numbers that have been presented 
about how many Swiss accounts are held by U.S. clients. One num- 
ber we had last time from you, I believe, was 19,000. Then there 
was a number in a document which has been made part of the 
record, which I believe was 52,000. 

Yesterday, UBS provided the Subcommittee with its current best 
estimate that at the end of July 2008, there were about 46,000 U.S. 
client accounts in Switzerland for which no W-9 was filed. Is that 
correct? 

Mr. Branson. I have that information with me that was pro- 
vided to your staff over the last couple of days. We provided you 
with a total number of accounts as of September 30, 2008, of some 
48,000 accounts. 

Senator Levin. Forty-eight thousand. 

Mr. Branson. That is 47,760 

Senator Levin. Let’s call it 48,000. Apparently, 1,000 of those 
had W-9s, so that now it is roughly 47,000. 

Mr. Branson. That is correct. 

Senator Levin. Let’s talk then about 47,000. Thirty thousand- 
plus of those accounts are accounts of U.S. clients who reside in the 
United States, and the remaining 17,000 accounts that you have 
not closed are held by U.S. clients who do not live in the United 
States. Is that correct? 

Mr. Branson. I am not sure about those exact numbers, but 
these numbers, the 47,000, cover U.S. clients both resident in the 
United States and outside the United States. 

Senator Levin. Well, our estimate is about 17,000 of those ac- 
counts, using your numbers or your figures, are held by clients that 
are American citizens who do not live in the United States. Is that 
consistent with what your document shows? 

Mr. Branson. I am not familiar with that exactly. 



30 


Senator Levin. All right. We will assume it is accurate. It is your 
document we are working from, so let me ask you this question: 
Are you going to close the accounts of U.S. citizens or only U.S. 
residents? 

Mr. Branson. What we have concluded since running through 
the exit program since the time we were here last is that our focus 
should not just he on U.S. residents with securities accounts, but 
it should include non-resident U.S. citizens with securities ac- 
counts. 

Senator Levin. Well, you are not going to close 17,000 accounts 
apparently. You have acknowledged there are 47,000 accounts. You 
testified 30,000 of them you have exited. Are you going to exit out 
of the balance? And if not, why not? 

Mr. Branson. So there is, I think, just over 14,000 that we have 
exited so far. The only category of these accounts that we will not 
exit are those held by non-residents and banking accounts only. 
And the vast majority of those will be located in Switzerland, pro- 
vided to residents of Switzerland. 

Senator Levin. All right. Are you going to be closing the accounts 
of U.S. citizens who are not residents of the United States? 

Mr. Branson. With that one exception. 

Senator Levin. And that exception is? 

Mr. Branson. That exception is non-residents who have banking 
accounts only, no securities accounts. All securities accounts of resi- 
dents and non-residents will be closed. 

Senator Levin. All right. And so why are you not dealing also 
with bank accounts that do not have securities in them but only 
cash, or something other than securities? 

Mr. Branson. The reason for that is there is only one place in 
the world where we provide banking-only services as a matter of 
course to our client base, and that is in Switzerland. There are ob- 
viously a very large number of U.S. expatriates, U.S. dual citizens, 
green card holders, U.S. persons resident in Switzerland. It would 
be simply impractical for us, as the largest bank in Switzerland, 
not to be able to offer very simple day-to-day banking services to 
that clientele. 

Senator Levin. And are you going to notify the IRS? 

Mr. Branson. There is no explicit mechanism in place for notifi- 
cation around those types of accounts right now. 

Senator Levin. Why? Shouldn’t they be notified? Those clients 
are supposed to notify the IRS, are they not, with a W-9? 

Mr. Branson. The W-9 is a securities-based concept. The QI 
Agreement is a securities-based concept. So there is no explicit 
mechanism for banking-only clients. 

Senator Levin. But they are supposed to notify — they are sup- 
posed to pay taxes on those revenues, are they not? 

Mr. Branson. That is correct. That is correct. 

Senator Levin. But you are not going to notify the IRS or require 
a W-9 for those non-residents that have cash in Switzerland. Is 
that correct? 

Mr. Branson. What we will make sure — as we examine that pop- 
ulation that will remain with UBS, we will make sure that we have 
the appropriate controls and will evaluate what those appropriate 
controls are. 
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Senator Levin. Well, that is something you will do. I want to 
know whether or not you will require that U.S. citizens who are 
not residents of the United States but are citizens that they take 
steps to notify the IRS of that revenue. Will you take those steps? 

Mr. Branson. We will evaluate what the proper 

Senator Levin. You will evaluate. But is your intent to include 
that group? Is that your intent? 

Mr. Branson. Our intent is to make sure we have got the right 
controls over that population to make sure that we 

Senator Levin. And you do not know whether that is a right con- 
trol or not? You are not committing here today to make sure that 
you take the steps to make sure that those hidden accounts that 
are secret from the IRS are now disclosed to the IRS. You are not 
flat out committing to do that. You are just saying you will take 
whatever is the appropriate steps. 

Mr. Branson. We will make sure that there are the appropriate 
controls around that. 

Senator Levin. Does that mean that you will make sure that 
those citizens of the United States notify the IRS one way or an- 
other, or that you do, of that account? Is that what you are saying? 
Is that appropriate? 

Mr. Branson. We are going to make sure that we evaluate what 
is the most appropriate way of putting controls around that limited 
remaining population. 

Senator Levin. Controls so that there is no tax evasion? 

Mr. Branson. All appropriate controls. 

Senator Levin. Will you let this Subcommittee know what you 
decide is appropriate? 

Mr. Branson. Yes, I am sure that we can report back. 

Senator Levin. UBS has committed wrongdoing by its own ac- 
knowledgment by referring U.S. clients who wanted to hide their 
assets to outside firms, “with the understanding that these outside 
advisers would help such U.S. clients form offshore companies in 
order to enable such clients to evade” U.S. law. 

So when UBS managers referred U.S. clients to those advisers to 
create those shell corporations and to form those offshore compa- 
nies, your folks knew that those advisers were going to help those 
clients do what your lawyers said you could not do directly. Is that 
correct? 

Mr. Branson. There are many references in the statement of 
facts connected with the Deferred Prosecution Agreement of the 
kind of misconduct that we have admitted as part of that process, 
which includes, as you have identified, the use of sham offshore 
structures. I think that the behavior you are referencing is con- 
sistent with what we see in that statement of facts. 

Senator Levin. Well, it is not just consistent. I want you to say 
that is, in fact, what you have acknowledged, because it is. 

Mr. Branson. We have acknowledged 

Senator Levin. It is not just that it is consistent with what you 
have acknowledged. It is what you have acknowledged. Is that not 
true? 

Mr. Branson. We have acknowledged that there are clients who 
used inappropriately offshore structures which the 
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Senator Levin. And that your private bankers and managers 
knew or should have known that the purpose of that referral to the 
outside advisers was to create the sham corporations. Is that cor- 
rect? You have acknowledged that in that proceeding? 

Mr. Branson. We have acknowledged in the statement of facts 
inappropriate use of offshore structures and inappropriate behavior 
of UBS employees in connection with the creation of those struc- 
tures, yes. 

Senator Levin. I know it is inappropriate, but I am being very 
precise here. It is not just inappropriate behavior, but that they 
knew or should have known that, in fact, the people to whom they 
were referring your clients were going to create those corporations. 
Is that true, that you have acknowledged that? 

Mr. Branson. We have acknowledged that such referrals did 
take place, that such inappropriate structures were set up, and 
that UBS employees knew about that. That is all set out in the ad- 
mission in the statement of facts. 

Senator Levin. And that the UBS employees knew that was the 
purpose of the referal? I just want to know whether you are willing 
to acknowledge what you have already acknowledged. It is very 
simple. Have you acknowledged that? 

Mr. Branson. What is in the statement, set out in the statement 
of facts is the complete record of what we have admitted connected 
to the behavior around the offshore structures, and the exact for- 
mulation of that is not something I have in hand, but certainly the 
inappropriate use of offshore structures, referrals, and the involve- 
ment of UBS advisers and management in that is a topic that is 
covered within there. It is acknowledged within there. It is part of 
the misconduct that we have admitted. 

Senator Levin. I am going to read something to you and just ask 
you whether or not you still acknowledge it, whether you are back- 
ing away from this statement in any way: “Notwithstanding the 
warnings, certain managers in the U.S. cross-border business 
thereafter authorized” — I am reading from paragraph 11 — “UBS 
private bankers to refer those U.S. clients who did not wish to com- 
ply with the new requirements of the QI Agreement to certain out- 
side lawyers and consultants, and did so” — and here are the key 
words — “with the understanding that those outside advisers would 
help such U.S. clients form offshore companies in order to enable 
such clients to evade the U.S. securities investment restrictions in 
the QI Agreement.” 

Is that an accurate reading of that acknowledgment? And do you 
still acknowledge it? 

Mr. Branson. Absolutely. That is from the statement of facts. 
That is our acknowledgment of what went on within UBS. 

Senator Levin. OK. Why would it take me four questions to get 
you to just say “yes, we have acknowledged that,” instead of wrap- 
ping it around generalities, like “we have acknowledged inappro- 
priate conduct”? I mean, I was giving you specific words from an 
acknowledgment, and it took me 3 minutes to get from you a very 
simple statement, ‘Yes, we acknowledged it, and it is an accurate 
acknowledgment.” And that is something which is very troubling to 
me, that it should take that long to get you to say something that 
you have already acknowledged. But it is a very important ac- 
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knowledgment because it means your folks knew that they were 
participating in this violation of U.S. law. They knew it when they 
referred folks to these advisers who created these sham corpora- 
tions for them and other tax havens. 

I am going to go now and vote, and then I will be back. I think 
Dr. Coburn would be — have you voted? 

Senator Coburn. Yes, I have. And vote yes, by the way. 

Senator Levin. You can be sure I 

Senator Coburn. It is my amendment. 

Senator Levin. I know, yes. [Laughter.] 

Senator Levin. You do not want to hear this, folks. 

Senator McCaskill. I voted yes. 

Senator Levin. All right. Well, then it is one to two. 

Senator Coburn. Maybe it will be three to zero by the time you 
get down there and think about it. 

Senator Levin. Doctor, well, I have thought a lot about this 
amendment, as a matter of fact, believe me. First Dr. Coburn, then 
Senator McCaskill. 

Senator Coburn. Thank you, Mr. Chairman. 

Through your admission of fact and statement, we know that you 
chose to send bankers on hundreds of trips to the United States to 
do things in violation of American law. Yi^at are we to understand 
that UBS is doing now to make sure that you are complying with 
U.S. law as we move forward? 

Mr. Branson. Well, the No. 1 action, obviously, is to exit the 
business completely and, therefore, not to provide services to U.S. 
residents going forward. And as we said today, we are making 
steady, strong progress on exiting that business, and that will be 
completed as soon as it possibly can be. That is a major program 
involving the recruitment of a large number of staff, project man- 
agement, and governance. We are putting a huge amount of effort 
into getting that exit done and right. 

In terms of travel specifically, in the interim period, obviously we 
have got a complete ban in place that stops any client advisers 
making travel to the United States for any reason connected with 
visiting of those clients. It just simply cannot happen anymore. So 
the business is being exited, and that particular aspect in the 
meantime is strictly controlled. 

Senator Coburn. And this is a small portion of UBS’ business in 
this country, correct? 

Mr. Branson. This is a minute portion of UBS’ business overall. 

Senator Coburn. Right. 

Mr. Branson. This was some 60 client advisers, about 0.3 per- 
cent of the population of client advisers we have. And we have 
some 26,000, 27,000 employees located here in the United States. 
This is a very small part of our business where things went badly 
wrong. 

Senator Coburn. So this is a compliance failure in one segment 
of your business. What is the assurance that UBS is in compliance 
in the other segments of your business in this country? 

Mr. Branson. This is the top priority of UBS right now, is to 
make sure that nothing like this can happen in any other business 
within UBS, I mean that this just cannot reoccur. I mean, this par- 
ticular business is finished, we are exiting it, that cannot reoccur. 
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I can only re-emphasize to you what I know about the culture of 
our firm, which is that compliance with all the applicable laws and 
regulation in every jurisdiction in which we operate, keeping that 
compliance is a No. 1 priority. 

Senator Coburn. So that is part of the corporate culture at UBS 
today? 

Mr. Branson. Yes, that is. 

Senator Coburn. Thank you. Can you describe for me maybe a 
legitimate reason why someone might want to — other than busi- 
ness — might want to have an offshore account with UBS? 

Mr. Branson. There are many reasons, and if we are talking 
particularly about Switzerland, which is the focus of this hearing, 
then Switzerland is a well-renowned financial center with a huge 
amount of expertise, particularly in the management of private 
wealth. It is the world’s greatest center for that, so there is a deliv- 
ery of expertise and service which you can get in Switzerland 
which is not available everywhere else. There are other aspects — 
diversification of jurisdictions, stability of the financial, political, 
legal systems of Switzerland which are attractive to people from 
outside Switzerland who want to hold their assets somewhere other 
than their home country. So there are many legitimate reasons 
why offshore banking exists and will continue to exist. 

Senator Coburn. So let us say I had a significant amount of 
money, and I initiated — you did not initiate, but I initiated going 
to your company and, without evidence of giving you a 1099 or any 
other thing, are you going to take my money? 

Mr. Branson. If you are a U.S. resident, no. 

Senator Coburn. You are not? 

Mr. Branson. We are exiting that business, U.S. residents 

Senator Coburn. Even if I initiate that I want to put a deposit 
in your bank? 

Mr. Branson. We will not — if it was a deposit that fell within 
the small exception that Chairman Levin was talking about earlier, 
if you happened to be living in Switzerland as an expatriate and 
needed day-to-day banking services, then we would consider that, 
but in no other circumstances. 

Senator Coburn. So if I live in Muskogee, Oklahoma, and I want 
to send you half a million dollars, you do not want my money? 

Mr. Branson. No way. 

Senator Coburn. And why not? 

Mr. Branson. That is the business we have chosen to exit. We 
do not want to continue to operate that business. 

Senator Coburn. Because of the compliance? 

Mr. Branson. Because of the fact that the particular nature of 
operating in the United States is extremely complicated. There is 
no way, with the SEC restrictions around that business, that we 
can provide the kind of service that we would consider would be a 
good service for you, and we have operations here in the United 
States that those 30,000 people are operating which would be much 
better suited for your needs. 

Senator Coburn. Let us say I am an expatriate living in Zurich, 
and I want to put a million dollars in your bank, and I am not 
going to give you a 1099 or anything else. Are you going to take 
my million dollars? 
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Mr. Branson. Obviously, there would be a number of checks 
around any account opening and any large amounts that come 
in 

Senator Coburn. But there is no requirement for you to check 
on whether or not I am supplying a 1099 or any other compliance 
fact that I have paid taxes on that money that I am depositing? 

Mr. Branson. There is currently no formal treaty mechanism or 
any kind of bilateral agreement in place that would force that 
check on UBS or any other bank in Switzerland or anywhere else. 

Senator Coburn. Well, let me ask you this: Should there be? 

Mr. Branson. And that is what we said, we will evaluate what 
the proper controls will be around that small exception. 

Senator Coburn. Is it UBS’ position that there should be an en- 
hancement in the treaty obligations between Switzerland and the 
United States for such a thing like that? 

Mr. Branson. Obviously, I am not here to talk about the Swiss 
Government’s position 

Senator Coburn. No, I am just saying, as a business decision for 
UBS, would you see that as advantageous for your business model 
for expatriates living in Switzerland? 

Mr. Branson. I mean, this is not a major part of our business 
model. It is not something that we are seeking to market as a big 
part of our business. As the biggest, by far the biggest bank in 
Switzerland, it seems impractical to us not to be able to offer those 
kind of services. And to the extent we need to put controls around 
those services to make sure everybody is comfortable, that we con- 
tinue to operate that, that is what we will be evaluating. 

Senator Coburn. Of those accounts that are there now, if a per- 
son’s account was nothing but cash, no securities or anything else, 
would UBS have any reason to know or not know whether or not 
the earnings off that cash account had been reported to the IRS? 

Mr. Branson. We would not as a bank — UBS or any other bank 
would not have a reason to know. 

Senator Coburn. And you would not attempt to know? 

Mr. Branson. We would have no reason to know, no. 

Senator Coburn. Because the QI between UBS and the IRS is 
about stocks only. 

Mr. Branson. It is about stocks, and it is, in fact 

Senator Coburn. American stocks. 

Mr. Branson. American stocks only. 

Senator Coburn. Right. 

Mr. Branson. Not non-U. S. stocks. 

Senator Coburn. All right. I will have additional questions to 
submit, if you would not mind responding to them in writing. I will 
not take additional time. 

The Senator from Missouri is recognized. 

Senator McCaskill [presiding]. You say that UBS will continue 
to keep open the Swiss accounts of U.S. citizens who are not resi- 
dents in the United States as long as these accounts do not hold 
securities. Could you give us an estimate of how many accounts 
that is? 

Mr. Branson. It is certainly a minor amount of that population. 
The amount of assets in there is certainly well below $1 billion. I 
do not have the exact number at hand. 
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Senator McCaskill. OK. If you could try to get that for the Sub- 
committee, we would appreciate it.^ 

The good news is that Switzerland has a reputation for secrecy; 
the bad news is Switzerland has a reputation for secrecy. I under- 
stand that this is causing quite an uproar in the banking commu- 
nity in Switzerland, and I would like you to speak to that. 

You are trying to compete with other banks in what I think we 
need to acknowledge today, in fairness to UBS and to every other 
banking institution, could not be a more difficult climate right now. 
I know that the financial sector is taking a pounding for a variety 
of reasons, some self-inflicted, some a matter of confidence right 
now in terms of the perception of investors and people engaged in 
the financial sector about what is out there that we do not know 
about. 

I am trying to figure out how in this global economy we are going 
to effectively get at this problem. Clearly, you guys got caught big 
time, but I realize there are many other banks that are crossing 
the line on a daily basis because a whole lot of people do not want 
to pay taxes and a whole lot of people have money they do not want 
other people to know about. 

Could you speak to how you think the laws in Switzerland could 
possibly evolve to at least acknowledge that the kind of secrecy 
that you all have branded yourself with is going to be counter- 
productive in a global economy when you run into problems like 
this? 

Mr. Branson. Obviously, I cannot speak on behalf of the Swiss 
Government, and it is a Swiss Government/Swiss people issue. But 
I think the most important thing as far as we are concerned is that 
discussions about that, bilateral discussions are taking place, 
should be taking place, those diplomatic discussions which we 
think are a more appropriate way of working on that evolution 
than through the courtroom. We are very happy to see those dis- 
cussions have started. The Swiss Justice Minister was here in 
Washington visiting her counterpart on Monday. They discussed 
this topic. Those discussions have started and should be ongoing, 
and only through those kinds of discussions can you get the evo- 
lution in these kinds of legal frameworks which will result in a sat- 
isfactory outcome for the parties involved. 

Senator McCaskill. What is the most likely place — if Switzer- 
land changes its very bright lines of financial secrecy and begins 
to become more of a cooperative world player, where is the next 
likely place that people are going to try to park money? 

Mr. Branson. I could not comment on other people’s motivation. 

Senator McCaskill. No, not motivations. I am just talking about 
your knowledge of the banking world. I know this is uncomfortable 
for you because this is not your nature to give an opinion about 
this. But you are a businessman in this sector of the economy. You 
are someone who is involved in global banking. I am trying to pre- 
dict, if we work on this problem with Switzerland and we resolve 
this issue about whether or not we are entitled to these names and 
entitled to get our pound of flesh from these Americans who have 
broken the law with the aid and assistance of your bank, I am try- 


^See Exhibit No. 32, which appears in the Appendix on page 939. 
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ing to get at the issue of where is the next place that we need to 
be looking where this is going to continue to go on. 

Mr. Branson. There are many financial centers in the world that 
run big offshore businesses. Switzerland is obviously well known 
for that. In terms of the size of assets in offshore centers, you have 
centers in the United States; you have centers in the tJ.K. and 
their dependencies; you have centers in Asia. So there are many 
different offshore jurisdictions in the world that have a different 
overlapping network of bilateral treaties between them and the 
destination countries. So I think it is impossible to single out one 
location or the other, but offshore banking is regulated generally 
through these kind of double taxation treaties. 

It is clear that in the case of Switzerland and the United States 
that treaty is going to be discussed as part of these diplomatic con- 
tacts between the governments. We think that is right, proper. We 
are going to actively support those discussions. And then for Swit- 
zerland, if that framework adapts, then the new framework is the 
one we comply with, and that is the way things move forward. 

Senator McCaskill. Are there middlemen in this business? 

Mr. Branson. I am not quite sure I understand. 

Senator McCaskill. Brokers or people who actually deal with 
wealthy people to try to help find places they can park money and 
avoid taxes, that they help locate folks for them, someone who is 
a go-between — back when you did this business, between your bank 
and the person who holds the monies or securities. Is there an in- 
dustry there? 

Mr. Branson. There is a part of the wealth management indus- 
try which would be referred to as “financial intermediaries,” where 
advisory firms look after the clients’ interests, but maybe the as- 
sets are booked elsewhere. 

Senator McCaskill. Are they, in your opinion, sufficiently regu- 
lated? 

Mr. Branson. That is not something I have a clear opinion on. 
There is a mosaic of those kind of intermediaries in many different 
jurisdictions around the world. 

Senator McCaskill. We are not going to get you to offer opinions 
on much outside your lane, are we? I think I am beginning to get 
that. Have the deposits in your bank dropped since this con- 
troversy? 

Mr. Branson. Yes. 

Senator McCaskill. And how much of that do you attribute to 
this controversy as opposed to the economic climate? 

Mr. Branson. That is impossible to tell. UBS has been faced 
with a number of problems, as you said, many of them self-in- 
flicted, many of them connected to the global meltdown in the fi- 
nancial sector. As a result of that, we have seen outflows of client 
assets. There is no way of pinning each of those onto a specific rea- 
son. But each and every client that leaves the bank is a problem 
for us. It is painful for us, and that is clearly why re-establishing 
trust in UBS is absolutely the No. 1 priority, and getting these 
issues behind us is absolutely critical to re-establishing trust in 
UBS. 

Senator McCaskill. And it is my understanding you have a new 
CEO? 
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Mr. Branson. That is correct, yes. 

Senator McCaskill. And his name is? 

Mr. Branson. Oswald Gruebel. 

Senator McCaskill. And is he Swiss? 

Mr. Branson. He is German. 

Senator McCaskill. I know I will not get you to give an opinion 
of your competitors, but you are the largest bank in Switzerland? 

Mr. Branson. That is correct. 

Senator McCaskill. Who is No. 2? 

Mr. Branson. Credit Suisse. 

Senator McCaskill. Credit Suisse. And No. 3? 

Mr. Branson. Three, single bank, it may be one of the cantonal 
banks, so the Zurich Cantonal Bank. 

Senator McCaskill. And how much bigger are you than Credit 
Suisse? 

Mr. Branson. In terms of market capitalization, not tremen- 
dously bigger now. 

Senator McCaskill. So you are the two big ones. 

Mr. Branson. We are the two big multinational banks based in 
Switzerland. That is correct. 

Senator McCaskill. And I do not even need to ask because you 
would not offer an opinion, as to whether or not Credit Suisse has 
been involved in the same kind of activity. 

Mr. Branson. I would have no knowledge. 

Senator McCaskill. OK. That is all, Mr. Chairman. I will have 
further questions for the record. 

Senator Levin [presiding]. Thank you. 

Just going back to this 47,000 number again, is that estimate, 
that approximation, the number of accounts or clients or both? 

Mr. Branson. That is the number of accounts. 

Senator Levin. And how close would that be to the number of 
U.S. clients? 

Mr. Branson. It would be relatively close. 

Senator Levin. You do not have a better number for the clients 
than that? 

Mr. Branson. Not today. There are a number of reasons why. 
Obviously, clients can hold multiple accounts or accounts can have 
multiple clients behind them. So there is not a one-to-one mapping. 
But there is no reason to think you would get something of a gross- 
ly different order of magnitude. 

Senator Levin. All right. So it is somewhere in the mid-40s, 
probably, the number of clients? 

Mr. Branson. I would not like to hazard an exact number, but 
I think 

Senator Levin. Well, that is not an exact number. That is an ap- 
proximation. I am just saying would it be in the area of the mid- 
40s, probably. 

Mr. Branson. I do not have that level of precision today. 

Senator Levin. OK. Is it as good a number as you got in terms 
of clients? 

Mr. Branson. Well, we can pull that number out of our systems 
if we 

Senator Levin. Well, that would be great. 

Mr. Branson [continuing]. Go back and do that. 
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Senator Levin. Would you do that? 

Mr. Branson. I can make sure that we work on that.^ 

Senator Levin. OK. Mr. Branson, this is kind of a summary as 
to what has happened here recently in the last 2 weeks. You have 
entered into a Deferred Prosecution Agreement with the United 
States in which it admitted facts, the bank, that related to past 
conduct, accepted responsibility for a violation of U.S. law, paid a 
$780 million fine, and turned over the names of a very tiny subset 
of U.S. clients. The President of Switzerland estimated that num- 
ber was 250 to 300, and that is, if it is 40,000 clients — and you do 
not want to hazard a number, but it is the best number we have 
got — that would be less than half of 1 percent of those clients’ 
names so far. 

Now, you have agreed that you have committed wrongdoing by 
referring U.S. clients who wanted to hide their assets to outside 
firms because you had the understanding that these outside advis- 
ers would help those clients form offshore companies in order to en- 
able the clients to evade — those are your words — U.S. law. 

UBS also admitted that its bankers and managers took a range 
of other actions which actively assisted or otherwise facilitated U.S. 
taxpayers — again, your words — “actively assisted or otherwise fa- 
cilitated” — U.S. taxpayers who were evading U.S. taxes. You agreed 
in court that, acting through your bankers and managers, you “par- 
ticipated in a scheme to defraud the United States of America.” 

Now, you have acknowledged that you schemed with people. Why 
won’t you give us the names of the people with whom you schemed 
to commit violations of American law? 

Mr. Branson. The issue with the John Doe summons and the 
production of those names is to go beyond what we have done al- 
ready, which is to produce information located here in the United 
States and to move to information located in Switzerland, and to 
produce would be a breach of Swiss client confidentiality laws. 

Senator Levin. All right. So the short answer is that Swiss law 
in your judgment does not allow you to produce more than that 
small subset of names which you have already produced. Is that 
the short answer? 

Mr. Branson. Yes. 

Senator Levin. And if it were not for Swiss law, would you do 
it? 

Mr. Branson. We can only live within the legal framework we 
have today. 

Senator Levin. If there were no prohibition in Swiss law, would 
you then give the IRS the names since you have acknowledged that 
you participated in a scheme with a large number of people to de- 
fraud the United States? If it were not prohibited by Swiss law, 
would your bank give us those names? 

Mr. Branson. If there was a framework and these frameworks 
will evolve — and if the frameworks evolve, then we will comply 
with however that framework evolves. So if the framework evolves 
to make that appropriate, that would happen. If it doesn’t, then it 
wouldn’t. 


^See Exhibit No. 32, which appears in the Appendix on page 939. 
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Senator Levin. All right. I do not know why I cannot get direct 
answers here. Your answers are needlessly evasive, it seems to me. 
If it were not for the Swiss prohibition, would you be willing to pro- 
vide those names to the IRS when you have agreed that you par- 
ticipated in a scheme with people to defraud our government? 
Would you then be willing to supply the names? 

Mr. Branson. If there is a treaty framework 

Senator Levin. No treaty framework. No treaties. You have 
agreed you participated in a fraud with certain people. Since you 
have agreed that you have done that, if it were not for a prohibi- 
tion in law and there is no treaty involvement, would you be will- 
ing as a bank to give us the names so we could enforce our laws? 
Would that be something you would be willing to do, do you think? 

Mr. Branson. Well, with respect to all kinds of exchange of infor- 
mation across borders are always going to be subject to a treaty 
framework or some other bilateral or multilateral framework. And 
it is only within that framework — 

Senator Levin. Would you be willing to enter into an agreement 
to give us those names? 

Mr. Branson. We believe that the discussions between the gov- 
ernments is the right way to look at those agreements, and we are 
very happy that those discussions are underway. We are very sup- 
portive of those discussions, and whatever framework evolves out 
of those discussions will be the one that we comply with. 

Senator Levin. The last discussion I have heard is a unilateral 
statement on the part of the President of Switzerland or the head 
of the banking industry in Switzerland saying that you are going 
to continue Swiss secrecy. That is the last so-called discussion that 
we have heard. 

I think the document we have made reference to indicated — it is 
a UBS document — that during the period in question, 32 UBS 
bankers made 3,800 client visits to the United States. Your bank- 
ers chose to come to this country and to conduct business here vol- 
untarily. Is that correct? 

Mr. Branson. That is correct. 

Senator Levin. Now, since you have acknowledged participating 
in a scheme to defraud the government, why didn’t you consider 
that before you sent your bankers over here? Or did you? Were 
there discussions inside UBS about, hey, wait a minute, if we have 
our bankers go over there and carry out all these shenanigans, 
then that would be participating in a scheme to defraud the U.S. 
Government. Were there any discussions about that and any urg- 
ing not to do that, that you know of? 

Mr. Branson. Not that I am aware of, but everything about this 
inappropriate travel is acknowledged within the statement of facts. 
It is something we acknowledged. The way that travel was done 
and the use of U.S. jurisdictional means should not have happened. 

Senator Levin. No, we understand that, but were there conversa- 
tions prior to those bankers and employees of UBS coming here as 
to the propriety of their coming to the United States and engaging 
in those activities? 

Mr. Branson. I would not have knowledge of the conversations. 
My responsibility, as you know, for the business is limited to last 
year, so I am not privy to the conversations there may have been. 
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Senator Levin. All right. Now, we have heen informed hy the 
Swiss Government that it has identified 12 U.S. clients whose 
names and account information can he supplied under the treaty. 
So that is 12 out of somewhere in the area of 40,000 persons. Why 
is there only 12 when you have acknowledged in this statement, 
this joint statement, that you have helped to hide thousands of ac- 
counts from the IRS? Why only 12? 

Mr. Branson. Well, I believe the number of 12 is probably super- 
seded by the production of client data pursuant to the settlement 
agreement that was reached with the Department of Justice. 

Senator Levin. And that is 250, roughly? 

Mr. Branson. It is a number I am not at liberty to confirm ex- 
actly, but 

Senator Levin. I have made reference to a UBS memo, and it is 
on a chart 1 which says that, “In the case where the U.S. person 
holds his U.S. investments directly, we have been advised by Baker 
& McKenzie that we cannot recommend products ... to our clients 
as an ‘alternative’ to filing a Form W-9. This could be viewed as 
actively helping our clients to evade U.S. tax, which is a U.S. crimi- 
nal offense.” 

“What we can do is to suggest that clients seek external profes- 
sional advice and offer them a choice of approved service providers, 
if they request it.” 

Do you agree — again, I want to be very clear on this point — that 
your folks knew when they — that you understood from Baker & 
McKenzie that you could recommend your clients to outside profes- 
sional advisers who you knew would offer them advice on how to 
create shell corporations and tax havens? Is that what you under- 
stood the advice to mean? 

Mr. Branson. I think this is the point we covered earlier about 
what was in the statement of 

Senator Levin. It is not quite the same point. I am asking about 
did you understand that Baker & McKenzie were advising you that 
you could seek external professional advice knowing that advice 
would be the same as your bank could not directly recommend? Is 
that what you understood the Baker & McKenzie advice to be? Or 
did you ignore the Baker & McKenzie advice in going to these out- 
side advisers — or having these clients go to the outside advisers? 

Mr. Branson. I do not have a knowledge of the Baker & 
McKenzie advice or what was or was not done with that. But that 
behavior or that memo that you have referred to there does seem 
to be consistent to the quick review with what we have referred to 
in the statement of facts earlier, part of this misconduct related to 
the sham offshore structures and the referral to outside advisers. 

Senator Levin. Did Baker & McKenzie tell you you could go to 
an adviser who would recommend the creation of a sham corpora- 
tion? 

Mr. Branson. I have no knowledge of that. 

Senator Levin. Are you familiar with your own document which 
says that, “We have been advised by Baker & McKenzie we cannot 
recommend products ... to our clients as an ‘alternative’ to filing 
a Form W-9,” that would be “viewed as actively helping our clients 


^See Exhibits No. l.e. and 15, which appear in the Appendix on pages 65 and 235. 
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to evade U.S. tax. What we can do” — presumably referring to Baker 
& McKenzie — “is to suggest that clients seek external professional 
advice and offer them a choice of approved service providers. 

Did you understand from that document, which is UBS’ own 
memo, that Baker & McKenzie was telling you that you could do 
indirectly and knowingly what you could not do directly? 

Mr. Branson. I think it is really impossible for me to impute a 
motive of Baker & McKenzie. 

Senator Levin. It is not the motive; it is the words. Did you un- 
derstand, did UBS understand from those words that you could rec- 
ommend to your clients that they go to external professional advice 
and have the same effect as if you directly referred them to the cre- 
ation of a sham corporation offshore? Is that what you understood 
that advice to mean? 

Mr. Branson. I think the result of this 

Senator Levin. The words. I am asking about did you understand 
those words to mean — not motive, not intent. Those words. 

Mr. Branson. I think the result of this is the creation of the 
sham offshore structures that we have acknowledged this mis- 
conduct. We are not trying to minimize it. We are not trying to run 
away from it. We have acknowledged it. We have paid for it. It is 
acknowledged, set out there in the statement of facts. 

Senator Levin. Maybe you have paid for it, but 40,000 American 
tax evaders have not. 

Do you have the exhibits in front of you? If you take a look at 
Exhibit 16,2 this is an internal UBS e-mail. These are not just 
40,000 American citizens who have avoided paying taxes. These are 
folks that you aided and abetted in that process. 

Anyway, take a look at Exhibit 16. It says here that you con- 
tacted in this e-mail some of the company formation agents that 
have been opening accounts at UBS in the name of offshore shell 
companies at the request of U.S. clients. Here is the message from 
you: “We invite you to make a short presentation on the structures/ 
vehicles that you recommend to U.S. and Canadian clients who do 
not appear to declare income/capital gains to their respective tax 
authorities.” 

So when you were asking these folks to make a short presen- 
tation to UBS, you were aware that these folks were providing 
these structures and vehicles to your clients who were not appar- 
ently declaring their income to their governments’ tax authorities. 
Is that correct? 

Mr. Branson. I have no personal knowledge of that e-mail or 
any of the details around it. It does appear to be conduct consistent 
with what we have discussed from the statement of facts and that 
acknowledged pattern of misconduct around offshore structures. 

Senator Levin. And, again, these structures were being set up 
for the purpose of hiding who the true owner or beneficiary of the 
accounts were. Is that correct? 

Mr. Branson. On all of these topics. Chairman Levin, it is dif- 
ficult for me to have any knowledge of the exact conversations. I 


^See Exhibits No. l.e. and 15, which appear in the Appendix on pages 65 and 235. 
2 See Exhibit No. 16, which appears in the Appendix on page 237. 
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have been in my job less than a year. I do not have a personal 
knowledge of the way 

Senator Levin. Well, is it your understanding — I mean, this is 
based on the documents that you folks have signed. Is it your un- 
derstanding that these structures that I have been referring to 
were being set up for the purpose of trying to hide who the true 
beneficial owner was of these accounts? 

Mr. Branson. The sham use of offshore structures is part of the 
misconduct that we have identified and acknowledged. 

Senator Levin. And was the purpose of those sham structures to 
hide who the true owner of the accounts were? Was that the pur- 
pose? 

Mr. Branson. Yes. 

Senator Levin. Now, that message that I made reference to went 
to four companies. I am not sure I am pronouncing their names 
correctly. Quadris, Sinco Treuhand, Rickenbach & Partner, and 
MMG Panazur. You asked those companies to come in, in 2004, 
and they actually had started forming offshore shell corporations 
for U.S. persons in 2000 when the QI Program was set up for the 
first time. Is that correct? 

Mr. Branson. I have no knowledge of the activities of those 
firms. 

Senator Levin. OK. Well, at our request, your company esti- 
mated that about 81 non-U.S. entities were established in 2000 to 
open accounts for U.S. clients, and your company, your bank pro- 
vided estimates for the number of entities created by three compa- 
nies named in that e-mail. This is what UBS told us: Sinco formed 
26 entities, Rickenbach formed 10 entities, MMG Panazur formed 
12 entities, for a total of 48. 

Do you know whether there were other companies that were es- 
tablishing these type of entities for U.S. clients with UBS accounts 
in Switzerland? 

Mr. Branson. I do not know, no. 

Senator Levin. A recent press article quoted your new CEO, Mr. 
Gruebel, as follows. He said, “It is questionable whether we can 
continue to hide tax evaders behind banking secrecy.” Is your bank 
going to recommend to the Swiss Government that they drop their 
strict secrecy requirements and cooperate with law enforcement in 
friendly countries such as ours to go after people who violate our 
laws? Is that what UBS is going to recommend to the Swiss au- 
thorities? 

Mr. Branson. We are going to actively support the discussions 
between the Swiss Government and your government. We think 
that is the right way for this to evolve and this to develop, and that 
will create a framework which will be the one with which we would 
comply in the future. 

Senator Levin. What is going to be your recommendation in 
terms of any shift in Swiss policy so that bank secrecy is no longer 
used to protect tax avoiders? 

Mr. Branson. I cannot speak today to a position the bank may 
develop on that topic. 

Senator Levin. Is that the bank’s official position, that it is ques- 
tionable whether we can continue to hide tax evaders behind bank- 
ing secrecy? Is that what you understand when Mr. Gruebel made 
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that statement? Or is that just kind of an off-the-cuff kind of state- 
ment? 

Mr. Branson. I am not aware that the bank has an official pub- 
licly stated position on the issue. 

Senator Levin. Mr. Branson, thank you for being here today. 
Needless to say, we and I hope most of the rest of the world that 
loses tax revenues to your secrecy policies will come together and 
jointly determine to end those policies. When you say that our 
problem is with the law of Switzerland, we have problems with, ob- 
viously, your bank. That is why you are involved in a criminal pro- 
ceeding. But we also have very serious problems with the Swiss se- 
crecy laws because of what they lead to, which is the kind of par- 
ticipation, the aiding and abetting in tax evasion which has taken 
place so prominently in this situation. 

We now have a President of the United States who cosponsored 
my bill last Congress to go after these secrecy jurisdictions with all 
of our might. It is absurd that any country wants to make money 
off our loss of tax revenues, particularly friends. And we consider 
the Swiss our friends. It offends our people who are in very stress- 
ful economic times, but even before that. It is offensive to us that 
our laws are being circumvented with the assistance of tax havens 
in secrecy jurisdictions. 

We may not be able to change your law, but we are going to do 
everything we can to pass a law here which is going to make it dif- 
ficult, if not impossible, for American citizens, whether they are 
residents or non-residents, to use tax havens offshore that main- 
tain the secrecy of bank accounts in order, obviously, to make our 
law enforcement more difficult since that is the purpose of so many 
of these account holders. 

So I hope you will take that message back to your bank. I hope 
your bank will not just say you will follow the law. It is a law 
which has created real harm in terms of other countries’ tax reve- 
nues, and I do not know why any country would want to benefit 
from that kind of behavior. I do not know why any country that 
genuinely cares about values would want to be in a position where 
its entities, its businesses are operated in such a way that other 
countries which have legitimate tax laws are the losers. 

You may be the gainers so far, but we are going to do everything 
we can to take away that ill-begotten gain because that is the way 
we view it, and I think that is the way the world more and more 
views it. Prime Minister Brown today made that very clear in his 
speech to the Congress of the United States. And I know our Presi- 
dent — and I have spoken to him personally about this today at the 
White House — and I know that his heart is exactly in making sure 
that we do not lose revenues to these offshore secrecy jurisdictions. 

Again, I hope you will take back the message. I will give you a 
chance if you want to say anything, obviously, but I want to thank 
you for being here today. Do you want to say anything? 

Mr. Branson. I have nothing further to add. 

Senator Levin. Thank you. 

[Whereupon, at 5:03 p.m., the Subcommittee was adjourned.] 
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Chairman Levin, Acting Ranking Member Cobum, and Members of the 
Subcommittee, thank you for the opportunity to appear before you this afternoon to 
discuss the Department of Justice’s (Department) efforts to combat the use of banks and 
other entities abroad by United States taxpayers to evade income taxes. 

The Department greatly appreciates the extraordinary commitment that the 
Chairman, Members of the Subcommittee, and staff have made to investigate the often 
arcane world of offshore tax evasion and avoidance by United States citizens. Your 
tireless work over the last several years has brought attention to serious misconduct that 
threatens to undermine the fundamental integrity of our tax system. Although we will 
vigorously enforce United States tax laws whenever and wherever necessary, 
enforcement is only one element of successful tax administration. Thanks to your efforts, 
taxpayers have a greater understanding of their obligations and the consequences of 
noncompliance. You have also put tax professionals and financial advisors on notice that 
their efforts to design, market, and facilitate tax evasion schemes will not be tolerated. 

The Subcommittee’s July 2008 report outlined the role played by UBS AG 
(UBS), in facilitating the circumvention of federal tax laws by United States taxpayers. 
UBS is a corporation organized under the laws of Switzerland and is engaged in the 
global financial services business. In particular, you have expressed an interest in 
learning more about the progress UBS has made in its commitment to exit its cross- 
border business involving United States clients, its response to the “John Doe” summons 
issued by the Internal Revenue Service (IRS), and the status of the parallel criminal and 
civil investigations undertaken by DOJ’s Tax Division. 

The criminal investigation into UBS’s activities within the United States includes 
the recently filed Deferred Prosecution Agreement entered into with UBS. The civil 
investigation is focused on obtaining additional information from UBS about the names 
of the tens of thousands of United States citizens who may have undeclared accounts with 
UBS that they may be using to avoid paying United States taxes. 

hi conducting law enforcement investigations, the Department goes to great 
lengths to ensure that the government’s inquiry is complete, and that testimony and 
evidence are gathered and fully analyzed outside of the public arena. Our policy of not 
disclosing non-public information about ongoing matters protects both the rights of 
individuals who may be assisting in the investigation and the rights of criminal 
defendants, as well as the integrity of the investigation itself. Our ability to comment is 
also circumscribed by Federal Rule of Criminal Procedure 6(e), which protects the 
disclosure of grand jury information. In a tax case, the tax privacy statute, 26 U.S.C. § 
6103, further limits the government’s disclosure of tax information. Although certain 
aspects of the UBS matter are public, both the civil and the criminal matters are ongoing, 
and certain documents relating to the criminal matter remain under court seal. Therefore, 
my remarks today will be strictly limited to positions the Department has taken on the 
public record. 
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On February 1 8, 2009, the United States District Court for the Southern District 
of Florida accepted a deferred prosecution agreement between the government and UBS. 
Under the terms of that agreement, UBS waived indictment and consented to the filing of 
a one-count criminal information charging UBS in a conspiracy to defraud the United 
States and the Internal Revenue Service, in violation of United States criminal law. As 
part of the deferred prosecution agreement, UBS also agreed to pay $780 million in fines, 
penalties, interest, and restitution. If UBS carries out its obligations under the deferred 
prosecution agreement, the govermnent will recommend dismissal of the charge. 

Fundamental to the agreement is UBS’s acceptance of responsibility for violating 
United States law'. As set forth in detail in the deferred prosecution agreement and 
accompanying Statement of Facts - the documents are available for public viewing - 
UBS acknowledged that, beginning in 2000 and continuing through 2007, it participated 
in a scheme to defraud the United States and the IRS, through its cross-border business. 
UBS private bankers and managers actively facilitated the creation of accounts in the 
names of offshore companies, allowing United States taxpayers to conceal their 
ownership or beneficial interest in the accounts in an effort to evade United States tax 
reporting and payment requirements. UBS also admitted in the deferred prosecution 
agreement that it had failed to implement effective controls to detect and prevent the 
unlawful activity, and that it had failed to initiate an effective investigation into credible 
allegations of such unlawful activity, and had failed to take effective action to stop such 
activities. 

In looking at this case, it is important to understand both the obligations of United 
States taxpayers holding assets in overseas accounts, as well as the obligations of UBS 
when it voluntarily entered into a Qualified Intermediary (QI) Agreement with the IRS. 
Under United States law, taxpayers are subject to taxation on their worldwide income. A 
United States taxpayer is free to hold accounts offshore or in a foreign bank. But the 
United States taxpayer still must report information about those assets and the income 
they generate, and pay all United States taxes that result from that income. Taxpayers 
who fail to make disclosure or to report their income are potentially subject to civil 
penalties and, in appropriate circumstances, criminal prosecution. 

In an effort to improve compliance by United States and foreign taxpayers with 
foreign accounts invested in United States securities, the IRS developed the Qualified 
Intermediary Program. Under the QI program a foreign bank must document whether its 
accountholders were United States or foreign owners. If an accountholder is a United 
States owner, and the account holds United States securities, then the foreign bank agrees 
to report, and if necessary to backup withhold, on a taxpayer specific basis on each 
United States accountholder’ s earnings in their foreign account. The foreign bank is not 
required to report on a United States accountholder if the account does not hold United 
States securities. 

In 2000, UBS purchased the brokerage firm Paine Webber. In 2001, UBS 
voluntarily entered into a QI Agreement with the IRS. Under this Agreement, UBS 
agreed to report to the IRS income and other identifying information for its United States 
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accountholders who held United States securities in a UBS account. UBS also agreed to 
report on United States accountholders who directed investment activities in foreign 
securities from the United States. Under the QI Agreement, United States taxpayers with 
UBS accounts had two options: (1) report on income from United States paid into their 
accounts; or (2) divest their UBS account of United States securities. It is important to 
reiterate that United States law still required taxpayers who chose the second option to 
identify their ownership of foreign accounts and report the income from those accounts 
on their tax returns. 

Almost from the inception of the QI Agreement, however, UBS began to 
undermine its purpose. Directly or indirectly, UBS aided some of its United States 
customers in disguising their ownership in UBS accounts, in order to help those 
customers evade their United States tax reporting and payment responsibilities. Between 
2000 and 2007, UBS violated United States tax and securities laws. UBS bankers 
routinely traveled to the United States to market Swiss bank secrecy to United States 
clients interested in attempting to evade United States income taxes. An internal UBS 
memorandum filed with the court demonstrates that, in 2004 alone, UBS bankers traveled 
to the United States where they held approximately 3,800 separate meetings with U.S. 
clients to discuss their clients’ Swiss accounts. 

UBS used a variety of strategies to conceal their cross-border activities. For 
example, UBS instructed its bankers who traveled to the United States to falsely represent 
to United States Customs that they were traveling for pleasure. They also recommended 
that bankers rotate hotel accommodations while visiting the United States UBS bankers 
used counter-surveillance techniques to help prevent the detection of their marketing 
efforts and the identities and offshore assets of their U.S. clients. Clients of the cross- 
border business in turn filed false tax returns with the IRS which omitted the income 
earned on their Swiss bank accounts and failed to disclose the existence of those accounts 
to the IRS. UBS bankers also advised United States clients to misrepresent the receipt of 
funds in the United States from their UBS accounts as loans from UBS, and to destroy all 
United States-based records of their offshore accounts. United States clients of UBS’s 
cross-border business have used Swiss bank secrecy laws and steps taken by UBS to 
conceal from the IRS approximately $20 billion in assets. For the period 2000 through 
2007, UBS failed to withhold approximately $220 million in income taxes on income 
earned in those accounts. 

Despite the difficulties posed as a result of historical concealment efforts and 
Swiss bank secrecy laws, the Department’s Tax Division, together with the Internal 
Revenue Service, has been aggressively investigating those who participated in this 
scheme. In June 2008, former UBS private banker Bradley Birkenfeld pled guilty to a 
charge of conspiring to defraud the United States for his part in the scheme. Mr. 
Birkenfeld is scheduled to be sentenced on May 1, 2009. In November 2008, UBS 
executive Raoul Weil was indicted by a federal grand jury in Fort Lauderdale and 
charged with conspiring to defraud the United States for his alleged role in overseeing the 
United States cross-border business. The district court recently declared him to be a 
fugitive. 
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As part of the deferred prosecution agreement, UBS has agreed to provide the 
United States with voluminous and detailed records concerning accounts held directly or 
through beneficial arrangements by United States persons. UBS has also undertaken a 
continuing obligation to cooperate with the criminal investigation and any resulting 
prosecutions, and also to search for and turn over any additional records found 
concerning such accounts. The specific criteria for account records disclosed, and the 
number of such accounts as to which records have been disclosed to date are set forth in a 
document that the District Court has ordered sealed. 

UBS has also agreed to the following conditions: 

• UBS will terminate its United States cross-border business. Accounts of United 
States customers covered by the deferred prosecution agreement will be closed 
and assets liquidated, with proceeds distributed to the United States owners in 
dollar-denominated instmments. While we are not at liberty to discuss the 
specific provisions due to the Court’s order to seal, the agreement does provide 
what we believe will be effective means to detect and defeat attempts to transfer 
and further conceal assets or proceeds from the accounts subject to this 
Agreement. 

• UBS has agreed to pay to the United States $780 million. 

• UBS’s challenge to the Government’s motion to enforce the “John Doe” 
summons, including the filing of an appeal from an adverse ruling, will not be 
considered a breach of the deferred prosecution agreement. However, upon 
completion of that litigation, if the Court were to order UBS to produce the 
documents sought and hold UBS in contempt for failure to do so; UBS’s non- 
compliance may be determined to be a material breach of the deferred prosecution 
agreement, permitting the Government to proceed with the criminal prosecution 
ofUBS. 

• UBS’s failure to comply with a term of the deferred prosecution agreement may, 
in the sole discretion of the Government, be deemed a material breach, permitting 
the Government to proceed with the criminal prosecution of UBS. If UBS fully 
complies with the deferred prosecution agreement, then the criminal information 
will be dismissed. 

• The deferred prosecution agreement only applies and provides protection for the 
bank as to the specific conduct set forth in the deferred prosecution agreement. It 
does not provide any protection for any conduct or as to any matter or proceeding 
outside the scope of the agreement. 

As noted in the deferred prosecution agreement, in addition to addressing UBS’s 
role in designing and facilitating this scheme, the Department is also assisting the IRS in 
determining the identities of the United States taxpayers involved. On July 1 , 2008, the 
United States District Court in Miami authorized the IRS to serve upon UBS a “John 
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Doe” summons seeking records that would identify all United States taxpayers with 
accounts at UBS in Switzerland who have elected to conceal the existence of their 
accounts from the ERS. On July 21 2008, the IRS served the summons on UBS. 

On February 19, 2009, the government filed a petition to enforce the “John Doe” 
summons with the United States District Court in Miami. The government requested that 
the court issue an order requiring UBS to disclose to the IRS the identities of the bank’s 
United States customers with undeclared Swiss accounts. The suit alleges there may be 
as many as 52,000 undeclared accounts with approximately $14.8 billion in assets as of 
the mid-2000s. This case is currently pending with the district court, and therefore, we 
are not in a position to provide additional information at this time. 

It is important to remember that the vast majority of Americans voluntarily pay 
their taxes on time and in full. At a time when millions of Americans are losing their 
jobs, their homes, and their health care, it is deeply troubling that thousands of the 
wealthiest among us have actively sought to evade their civic and legal duty to pay taxes. 
The Department of Justice is committed to doing all that it can to aid the IRS in locating 
those who would seek to hide behind secret accounts and in holding them accountable 
under the federal tax laws and we greatly appreciate your interest in and support of our 
efforts. 


Thank you for this opportunity to testify before the Subcommittee, and I am 
happy to take your questions, within the parameters that I have outlined. 
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Introduction 

Mr. Chairman, Acting Ranking Member Cobum and Members of the Subcommittee, I 
want to thank you for the opportunity to testify today on the Internal Revenue Service’s 
ongoing efforts to detect and stop unlawful offshore tax avoidance. 

Mr. Chairman, international issues are a major strategic focus of the IRS. It is of 
paramount importance to our system of voluntary compliance with the tax law that 
citizens of this country have confidence that the system is fair. We cannot allow an 
environment to develop where wealthy individuals can go offshore and avoid paying 
taxes with impunity. As you will hear from my testimony today, the IRS is aggressively 
pursuing these individuals and institutions that facilitate unlawful tax avoidance. 

These issues are so important to the agency that I have both increased the number of 
audits in this area over the last five months and prioritized stepped-up hiring of 
international experts and investigators. This occurred during a time when agency staffing 
levels were effectively frozen because of the Continuing Resolution. 

While it is trae that IRS agents and investigators will ultimately generate net enforcement 
revenues for the government, we view our international compliance strategy as much 
more focused on protecting the approximately $2.7 trillion base of revenue that the IRS 
collected in 2008 than the incremental enforcement revenue that we collect from these 
specific activities. We cannot allow corrosive behavior to undermine the fundamental 
fairness of our tax system. 

Moreover, seen through the prism of the current economic crisis, it is egregious and 
scandalous that wealthy individuals continue hiding assets overseas and unlawflilly 
avoiding US tax. It is an affront to the honest taxpayers of America, many of whom are 
struggling to pay their bills, who play by the rules and expect others to do the same. 

Specific Ongoing Cases 

Mr. Chairman, I am fully aware that the intended focus of today’s hearing is the specific 
facts and circumstances around a particular case of interest to the Subcommittee. 
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As an agency that takes pride in its enforcement record and our investigative results, 
there is nothing that would be more fulfilling than to discuss our investigations with the 
Subcommittee. Unfortunately, the IRS is unable to provide information to the 
Subcommittee on these specific ongoing cases. Because we do not arrive at this 
conclusion lightly, I offer the following explanation. 

First, Section 6103 of the Internal Revenue Code generally prohibits the Internal Revenue 
Service from publicly disclosing information that could identify a specific taxpayer, and 
there is no exception for disclosing such information to this Subcommittee. 

Additionally, because the Subcommittee is inquiring on matters that have yet to be 
adjudicated, public commentary by the IRS officials on these matters could uimecessarily 
create risk to the govemmenf’s case. Therefore as a matter of policy, the IRS cannot 
comment on these cases. 

Although I cannot discuss the specifics of the case, 1 have attached to my testimony the 
summons in question, which is a matter of public record, and contains the legal basis of 
the case. 

IRS Enforcement: Tightening the Net 

There is general agreement in the tax administration community that there is no “silver 
bullet” or one strategy that will alone solve the problems of offshore tax avoidance. If 
such a solution existed, it would have been implemented a long time ago. Rather, an 
integrated approach is needed, made up of separate but complementary programs that 
will tighten the net around these tax cheats. 

As previously noted, the IRS has taken an aggressive and focused approach to 
international tax compliance that has included increasing its resources in this area by 
hiring specialists devoted strictly to this international effort. We also have a number of 
important enforcement tools that are described in greater detail below. 

International Collaboration 

International collaboration is essential in the fight against offshore tax avoidance. 

On this topic there is clear consensus among our closest economic partners. 

To help stem the tide of tax evasion, the United States currently has tax treaties and 
cooperative tax information exchange agreements (TlEAs) with over 70 jurisdictions. We 
continue to expand the number of countries with which we have agreements and to 
renegotiate agreements to improve information exchange. However, in some instances 
the process to obtain names of account holders is inefficient, and in those cases we use 
other legal and investigative techniques described below. 

The Joint International Tax Shelter Information Center - or JITSIC - has also proved to 
be another important arrow in our quiver. JITSIC’s primary focus has been on the 
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bilateral exchange of specific abusive transactions and their promoters and investors. The 
results, to date, have been promising. The U.S. has received information regarding 
transactions of which it had not been previously aware. 

Indeed, in light of the complexity of the transactions, and considering the inherent 
difficulty normally associated with obtaining taxpayer-specific shelter information from 
foreign countries, it is unlikely that these transactions would have been uncovered and 
understood, but for JITSIC, 

We need to redouble our commitment to international cooperation, and explore new and 
different ways to work with our counterparts overseas. Of direct relevance to today’s 
discussion, we recently announced plans to build upon the initial success of JITSIC to 
specifically focus on international cooperation to combat offshore tax avoidance. 

Qualified Intermediary Program (QI) 

In detecting and attacking unreported off-shore accounts, we have a combination of tools 
at our disposal - all of which we are using simultaneously. 

One of our best is the Qualified Intermediary program. The QI program gives the IRS an 
important line of sight into the activities of foreign banks and other financial institutions. 
It also provides information reporting that the IRS did not receive before this program 
was implemented. Most major financial institutions worldwide are QI participants, 
although a large number of smaller financial institutions do not participate in the 
program. 

The QI system is an opt-in system that encourages foreign investment in the US by 
allowing foreign banks to deal on an aggregate basis with US withholding agents for all 
of their foreign customers investing in US securities. In exchange for QI status, the bank 
must follow detailed documentation procedures to ensure that the IRS receives 
information about their US customers investing in US securities. 

Indeed, the QI program is critical to facilitating sound tax administration in a global 
economy. By bringing foreign financial institutions more directly into the U.S. tax 
information reporting system, we can better ensure that U.S. pensons are properly paying 
U.S. tax, and that foreign persons are subject to the proper U.S. withholding tax rates. 

Nonetheless, there are issues in the QI program that must be addressed. We need to shore 
up the QI program and enhance, improve and strengthen it. And we are. 

In mid-October 2008, we issued a set of proposed QI amendments for comment which 
we believe will make QI audits more useful and help give us a clearer line of vision and 
transparency that we need in tax administration. Under the proposed changes, financial 
institutions that are Qls must provide early notification of material failure of internal 
controls. They must also improve evaluation of risk of circumvention of U.S. taxation by 
U.S. persons. And they mu.st include audit oversight by a U.S. auditor. 
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The IRS and Treasury Department are also considering additional changes to the QI 
program to expand the information reporting required for U.S. customers holding 
accounts overseas, which I will describe later in my testimony. 

Whistleblowers/John Doe Summons/Criminal Investigation 

Informants are another part of IRS’ enforcement net. Since the inception of the 
Whistleblower Office in 2007, the IRS has received hundreds of tips on financial 
institutions and individuals with foreign accounts and international compliance issues. 
Some of these have become significant cases. 

Dozens of these tips involve the names of individuals with offshore accounts; others 
involve the names and practices of financial institutions in those countries that typically 
have strict bank secrecy laws. 

And keep in mind that the value here is far greater than just the names of specific 
individuals. With additional development, these tips provide information that can lead to 
a John Doe summons ~ our next important tool. 

The IRS generally uses the John Doe summons authority to identify individuals, groups 
or classes of US taxpayers; (1) whose member identities are unknown; (2) who may be 
involved in specific areas of tax noncompliance; and (3) who cannot be identified 
through other means. 

For example, we would employ this type of summons when we strongly suspect US 
taxpayers are using offshore bank accounts to avoid paying taxes, but do not know their 
identities. 

While the John Doe summons is a powerful tool in the civil arena, the IRS has also 
deployed significant resources to criminal tax investigations. The IRS is increasing its 
resources devoted to investigating the misuse of foreign entities and the use of foreign 
bank accounts to hide taxable income and is currently pursuing hundreds of criminal 
leads involving U.S. taxpayers potentially involved in offshore tax evasion. 

The IRS has established a group of Criminal Investigation agents that focuses solely on 
international matters. As a part of this effort, the IRS participates in an interagency team 
led by the Department of Justice to review suspicious activity reports focusing on 
individuals and businesses based in foreign countries. 

Another group of IRS Criminal Investigation agents on the West Coast focuses on 
international matters that arise on the Pacific Rim. This project is part of a long-term 
strategy for enhancing bilateral law enforcement cooperation to combat offshore tax 
evasion, money laundering, and related financial crimes. 

In FY 2008, IRS-developed cases related to foreign and offshore issues resulted in 61 
criminal convictions, and the average term for those going to jail was 32 months. For the 
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first fourth months of FY 2009, there were 20 convictions, and the average jail term was 
84 months. 

Effect of IRS Actions on Offshore Tax Avoidance 

In recent months and years, the IRS has concluded a number of significant cases where 
U.S. citizens have been caught attempting to hide assets and income overseas. 

A much less quantifiable, but no less certain effect has been the creation of an 
environment in which offshore tax evaders fear detection and prosecution. 

The tax evader on the run is especially vulnerable. Every instance where that individual 
withdraws or moves money creates a paper trial. That is because foreign banks are 
providing new information to the IRS or the IRS is investigating similarly situated 
taxpayers. This generates greater scrutiny of the transaction and increases the potential 
for suspicious activity to be spotted. 

These actions also create greater legal jeopardy for those who break cover. Once these 
activities occur, it is far more likely that the IRS will uncover them through 
whistleblowers, other non-tax related investigations or through JITSIC and our treaty 
partners. 

I would be remiss if I did not take this opportunity to directly address those that may have 
undeclared offshore accounts and income, wondering what they should do. I would 
advise anyone in this situation to come in, and get right with your government as soon as 
possible. Under long-standing IRS policy, taxpayers who voluntarily disclose in most 
cases avoid criminal prosecution. You will certainly suffer the appropriate economic 
consequences, but in most cases you will no longer have to play the lottery with your 
freedom and livelihood. 

To the extent that anyone - even those witli experience in this area - advises you to wait 
it out, I would suggest that this advice is misguided at best and foolish at worst. The IRS 
is entering a time of unprecedented focus on offshore tax evasion. 

In the first four months of FY 2009, the IRS has already seen a significant increase in the 
number of voluntary disclosures that we have received compared to the same period last 
year. 

Next Steps 

Mr. Chairman, while tangible progress has been made to combat offshore tax evasion, 
our experience shows that there are areas where improvements can be made. I am 
pleased to discuss several proposals that we are currently considering to improve our 
existing administrative programs. 

I can also tell you that offshore issues are high priority to the President and his 
Administration. The President’s budget committed to identifying $210 billion in savings 
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over the next decade from international enforcement, reforming deferral and other tax 
reform policies. The Administration will have more detailed and specific announcements 
in this area in the near future. 

For today’s hearing, I wanted to focus on some areas affecting offshore issues. I would 
like to start with some changes we are considering in the Q1 program. 

Some measures that the IRS and Treasury Department are considering include: 

• Expanding information reporting requirements to include more sources of income 
for US persons with accounts at QI banks 

• Strengthening documentation rules to ensure that the program is delivering on its 
original intent 

• Requiring withholding for accounts with documentation that is considered 
insufficient 

Additionally, the IRS has already proposed changes that would shore up the independent 
review of the QI program in substantial ways. This proposal is currently out for comment, 
and the IRS looks forward to reviewing these comments. 

As you can see, the IRS and Treasury Department are considering a wide range of 
measures to ensure that the QI program is working as intended. However, there will 
always be instances where the IRS discovers a potential violation of the tax law after the 
fact. In these cases, there may administrative and legislative changes that may be helpful 
to the IRS as we investigate potential wrongdoing. 

For example, Secretary Geithner committed during his confirmation process to examine a 
number of policy options, including changing the presumption for transactions in tax- 
secrecy jurisdictions and other ideas included in your legislation. 

Finally, as you know, in past testimony we have stated that in cases involving offshore 
bank and investment accoimts located in bank secrecy jurisdictions, it would be helpful 
for Congress to extend the time to assess a tax liability with respect to offshore issues 
from three years to six years. 

Conclusion 

Mr. Chairman, I want to thank you for this opportunity to provide an update on IRS’ 
activities to combat illegal tax avoidance schemes relating to offshore accounts and 
transactions. Because this is a global problem, it will require a closely coordinated 
strategy among nations dedicated to ending this scourge that deprives our country of 
precious resources and erodes confidence in the fairness of effectiveness of our tax 
administration system. I would be happy to respond to your questions. 
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OPENING STATEMENT OF MARK BRANSON 
BEFORE THE PERMANENT SUBCOMMITTEE ON INVESTIGATION 
UNITED STATES SENATE 
MARCH 4, 2009 
* * * 

Chairman Levin, Senator Cobum (and Members of the Subcommittee), My name is 
Mark Branson. I am the Chief Financial Officer of the global wealth management and Swiss 
businesses of UBS based in Zurich, and I am responsible for the financial and risk control of this 
division. 

When 1 testified before this Subcommittee last summer, 1 described our efforts to 
investigate and correct problems with the bank’s provision of cross-border financial services to 
U.S, residents. At the hearing, we committed; to cooperate with the U.S. government’s 
investigations; to exit the cross border business for U.S. residents; and to take corrective 
measures to ensure that such problems carmot reoccur. 1 am pleased to say that we are making 
good on each of those commitments. 

Firstly, we recently entered agreements with the U.S. Justice Department and the 
Securities & Exchange Commission that resolve their investigations of our cross-border 
business. Through these agreements, UBS has delivered on its promise to cooperate with the 
various investigations of the bank, accept responsibility for its imlawful conduct and remedy that 
misconduct. 

As part of these settlements, we agreed to disgorge profits from the U.S. cross- border 
business. We also agreed to pay back taxes, interest and substantial civil penalties. In addition, 
following an emergency order from the Swiss financial regulator, we disclosed on an expedited 
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basis the name and account information of certain U.S. clients who appear to have engaged in 
“tax fraud or the like" within the meaning of the Double Taxation Treaty between the U.S. and 
Switzerland. Those clients misused the confidentiality protection of Swiss law. 

Second, following my testimony before the Subcommittee last summer, we began the 
process of exiting the U.S. cross border business. Since then, we have closed more than 14,000 
individual relationships. Going forward, U.S. residents will only be permitted to maintain 
accounts that are fully disclosed to the IRS, with UBS affiliates that are SEC registered. 

Our exit plan is also designed to encourage our cross-border U.S. clients to make 
voluntary disclosures to the IRS, where appropriate. Our communications to affected clients 
clearly encourage them to disclose their accounts to the IRS, if they have not already done so. 
We also guarantee our exiting U.S. clients that we will provide them with the documentation 
necessary to file amended U.S. tax returns. 

As part of the recent settlements, the U.S. government has authorized our exit plan. We 
will now complete the exit in accordance with those agreements. Progress will be reviewed by 
an independent auditor who will periodically report to the U.S. government. 

Third, UBS will implement an enhanced control framework around our compliance with 
the Qualified Intermediary or QI Agreement. This new framework will include the appointment 
of a senior executive to supervise QI compliance across UBS. 

Through all these actions, UBS is making good on the commitments that I gave to the 
Subcommittee last summer. 
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Mr. Chairman, we deeply regret our breaches of U.S. law. I can honestly say that what 
took place in one small part of our business is not representative of the firm’s culture or the 
values of the 78,000 UBS employees around the world. Those employees, including over 25,000 
employees here in the U.S. and roughly the same number in Switzerland, have suffered as they 
have seen the reputation of their firm harmed. That is very painful to me, as is the fact that the 
bank’s behaviour has brought international criticism to the country of Switzerland, 

Before 1 conclude, I would like to address the recent civil action filed by the IRS. That 
action asks a U.S. court to compel UBS to disclose the names and account information of 
thousands of U.S. clients who maintained cross-border accounts with UBS in Switzerland and 
did not provide the bank with a Form W-9. Because Swiss law prohibits UBS from producing 
responsive information located in Switzerland, UBS has sought to work cooperatively with the 
IRS to identify information responsive to the summons that is located in the U.S. We undertook 
substantial efforts over many months to collect and produce such U.S. based information. This 
was information that we could provide to the IRS without violating Swiss law, and this process is 
continuing. We took these steps in a good faith effort to cooperate with the summons. But we 
believe that UBS has now complied with the summons to the fullest extent possible without 
subjecting its employees to criminal prosecution in Switzerland. 

Mr. Chairman, the John Doe Summons is fundamentally a dispute between the IRS and 
the Swiss government. UBS believes this dispute should be resolved through diplomatic 
discussions between the two governments, and we will continue to support actively such 
discussions. But we respectfully submit that the IRS is attempting to resolve this diplomatic 
dispute in a courtroom, which is neither productive nor proper. 
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The QI Agreement that UBS entered with the IRS in 2001 expressly recognized that UBS 
would open and maintain accounts covered by Swiss financial privacy laws for U.S, clients who 
chose not to provide a Form W-9, as long as those accounts held no U.S. securities. The Swiss 
accounts that are potentially subject to the Summons do not contain U.S. securities. UBS 
legitimately maintained those accounts consistent with the QI Agreement signed by the IRS. 

The summons therefore seeks client information that the IRS itself agreed would be kept 
confidential. 

In addition, Switzerland and the U.S. are signatories to treaties that specify the 
circumstances under which client names and account infonnation located in Switzerland can be 
shared with U.S. authorities. We believe that the John Doe Summons is inconsistent with those 
long standing treaties. 

When I was last before the Subcommittee, I promised that UBS would cooperate with the 
IRS, and I believe we have. We made a good faith effort to produce responsive information 
available in this country that could be disclosed without violation of Swiss law. The bank has 
now done all that it can do to cooperate with the John Doe Summons. But UBS cannot disclose 
information to the IRS that would put its employees at serious risk of criminal prosecution under 
Swiss law. 

Mr. Chainnan these are challenging times for the firm. But everyone at the bank is now 
dedicated to one goal - fixing UBS -- its finances and the problems we have created here in the 
U.S. Thank you for this opportunity to address the Subcommittee and I will be pleased to 
answer any questions that you may have. 
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Tax Haven Bank Secrecy Tricks 


• Code Names for Clients 

• Pay Phones, not Business Phones 

• Foreign Area Codes 

• Undeclared Accounts 

• Encrypted Computers 

• Transfer Companies to Cover Tracks 

• Foreign Shell Companies 

• Fake Charitable Trusts 

• Straw Man Settlors 

• Captive Trustees 

• Anonymous Wire Transfers 

• Disguised Business Trips 

• Counter-Surveillance Training 

• Foreign Credit Cards 

• Hold Mail 

• Shred Files 

Prepared by the U.S. Saiate Permanent Subcommitiee ot Irwesligalions, Jufy 2008. 
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Schweizerische Eidgenossenschaft Embassy off Swftzartand (n the Urtited States o4 

Conffedferation suisse America 

Confederazione Svizzera 
Confederaziun svirra 


The Honorable Carl Levin 
Chairman, Senate Permanent 
Subcommittee on Investigations 
SR-199 Russell Senate cSffioe Building 
Washington, D.C. 20510 


Ourre!.52aO-GHE 

WeiMngton D.Cn Fcteuary 20, 2003 


RE; Subcommittee Hearing of February 24, 2009 


Dear Mr. Chairman; 


I am referring to your letter of February 11. 2009, in which you invited the Government of 
Switzerland to send a representative to participate in the hearing to be held on February 24 and to 
brief the Subcommittee on matters related to U.S. investigations regarding UBS. 

As you may know, the Swiss authorities have been cooperating intensively with their U.S. 
counterparts ki the last tew months and provided their support to their ongoing investigations 
against UBS AG. The cooperation takes place within the commonly agreed framework for 
co(^eration between Switzerland and the United States. Thb framework includes the Swiss-U.S, 
bilateral Mutual Legal Assistance Treaty of May 25, 1973 as well as the Double Taxation 
Convention ol October 2, 1996. 

A few days ago, UBS entered into a deferred prosecution agreement with the U.S. Department of 
Justice. This agreement was made possible, among others, by a decision made on February 18, 
2009, by the Swiss Financial Market Supervisory Authority FINMA to order UBS to surrender 
certain client data to be handed over imm^iately to the competent U.S. authorities. Despite these 
measures, the U.S. Government filed a law suit against UBS to enforce IRS swnmonses on a very 
large number of accounts. 

The Swiss Government regrets that, despite the cooperation displayed by UBS and the Swiss 
authorities, the U.S. authorities continue to threaten the bank with unilateral measures. Such 
measures would not be in the mutual interest ol both countries, nor do they serve to enhance the 
already ctose cooperation in tax matters. The Swiss authorities nonetheless remain committed to 
cooperating with their competent U.S countetparls within the framework of the applicable Swiss 
legislation, the relevant U.S.-Swiss treaties and subject to legal proceedings. Under these 
circumstances, the Federal Council considers that it is not appropriate to send a representative to 
participate in the February 24 hearing. 


2gc» Cathedral kve. NW 

Washington, D.C. 20008.3489 

Phone: (20Z) 745 7BOO. Fax; (202) 387 2564 

was.v«ftrebingOeda.adrnln.d). www.swissemb. 0 r 9 
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In closing, I wish to emphasize that Switzerland has no interest In protecting tax fraud, which is also 
a serious offense in our country, nor does the Swiss Federal Council approve of any acts that may 
have been committed by UBS in violation of its obligations under the Qualified Intermediary 
Agreement or any other applicable law. 

Sincerely, 

The Ambassador of Switzerland 
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UNITEB STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. n9-6003.VCR-COHN 

UNITED STATES OF AMERICA 


UBS AG 


Defendant. 

/ 

DEFERRED PROSECUTION AGREEMENT 

The United States Department of Justice Tax Division and the United States Attorney’s Office 
for the Southern District of Florida (the “Goveminent”) and the defendant UBS AG (“UBS”), by its 
Group General Counsel and undersigned attorneys, pursuant to the authority granted to them by ite 
Board of Directors in the form of a Board Resolution, attached hereto as Exhibit A, hereby enter into this 
Deferred Prosecution Agreement (the “Agreement”). 

The Criminal Information 

1 . UBS will waive indictment and consent to the filing of a one-count Information (the 
“Information”) in the United States District Court for the Southern District of Florida (the “Court”) 
charging UBS with participating in a conspiracy to defraud the United States and its agency the Internal 
Revenue Service (“IRS”) in violation of 18 U.S.C. § 371. A copy of the Information is attached hereto 
as Exhibit B. 
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Acceptance of ResponsibiHtv for Viotation of Law 
2. UBSacknowledgesandacceptsthat, as set forth in the Statement of Facts, attached 
hereto as Exhibit C; 

Beginning in 2000 and continuing until 2007, UBS, through certain private bankers and 
managers in the United States cross-border business, participated in a scheme to defimid 
the United States and its agency, the IRS, by actively assisting or otherwise facilitating a 
number of United States individual taxpayers in establishing accounts at UBS in a 
manner designed to conceal the United Stales taxpayers’ ownership or beneficial interest 
in these accounts. In this regard, these private bankers and managers facilitated the 
creation of accounts in the names of offshore companies, allowing United States 
taxpayers to evade reporting requirements and to trade in securities as well as other 
financial transactions (including making loans for the benefit of, or other asset transfers 
directed by, the United States taxpayers, and using credit or debit cards linked to the 
offshore company accounts). 

In connection with the establishment of these offshore company accounts, UBS private 
bankers and managers accepted and included in UBS’s account records IRS Forms W- 
8BEN (or UBS’s substitute forms) provided by the directors of the offshore companies 
which represented under penalty of peq'ury that these companies were the beneficial 
owners, for United States federal income tax purposes, of the assets in the UBS accounts. 
In certain cases, the IRS Forms W-8BEN (or UBS’s substitute forms) were false or 
misleading in that the United States taxpayer who owned the offshore company actually 
directed and controlled the management and disposition of the assets in the company 
accounts and/or otherwise functioned as the beneficial owner of the assets in disregard of 
the formalities of the purported corporate ownership. 

Additionally, these private bankers and managers would actively assist or otherwise 
facilitate certain undeclared United States taxpayers, who these private bankers and 
managers knew or should have known were evading United States taxes, by meeting with 
these clients in the United States and communicating with them via United States 
jurisdictional means on a regular and recurring basis with respect to their UBS undeclared 
accounts. This enabled the United States clients to conceal ffom the IRS the active 
trading of securities held in these accounts and/or the making of payments and/or asset 
transfers to or fiom these accounts. Certain UBS executives and managers who knew of 
the conduct described in this paragraph continued to operate and expand the United States 
cross-border business because of its profitability, It was not until August 2007 that 
executives and managers made a decision to wind down the United States cross-border 
business. Executives and managers delayed this decision due to concerns that it would be 
costly, that it was not likely a third party buyer of the business could be found, and it 
could damage UBS’s business reputation. 
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3. Pursuanl to this Agreanent, UBS agrees that it shall pay to the United States a total of 
$780,000,000 (the “Settlement Amomit”), which includes (i) $380,000,000 in disgorgement of the 
profits from maintaining the United States cross-border business from 2001 through 2008, of which 
$200,000,000 will be separately paid to the United Slates Securities and Exchange Commission (the 
“SEC”) pursuanl to a payment schedule set forth in the Consent Order and Final Judgment, and (ii) 
$400,000,000 for: federal backup withholding tax required to be withheld by UBS with respect to the 
Disclosed Accounts for calendar years 2001 through 2008; interest and penalties; and restitution for 
unpaid taxes, together with interest thereon, for undeclared United States taxpayers who were actively 
assisted or facilitated by UBS private bankers who met with these clients in the United States and 
communicated with them via United States jurisdictional means on a regular and recurring basis as 
described in paragraph 4 of the Statement of Facts (as agreed to more fully in a separate letter between 
the IRS and UBS). In recognition of the current international financial crisis and after consultation with 
the Federal Reserve Bank of New York, the Government will forgo additional penalties. In addition to 
the $200,000,000 to be paid to the SEC pursuant to the Consent Order and Final Judgment as noted 
above, the balance of the Settlement Amount shall be paid to DOJ/IRS in installments as follows; 
within 30 days of the Court’s approval of this Agreement (the “Approval Date”), $1 15,000,000; six 
months after the Approval Date, $40,000,000; at the one-year anniversary of the Approval Date, 

$ 1 80,000,000; and at the one and one-half year anniversary of the Approval Date, $245,000,000. UBS 
shall have the option to accelerate all payments due under this Agreement. Further UBS has the option, 
as needed, at any time before the one and one-half year anniversary of the Approval Date, of extending 
the fina! payment by up to the four-year anniversary of the Approval Date by providing written notice to 
the Government. 
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4. UBS agrees that no portion of the atnotnrts that UBS has agreed to pay to the United 
States under the terms of this Agreement is deductible on any United States federal, state, or local tax 
retum. 



5. The Government recognizes that UBS has previously announced that it will exit the 
United States cross-border business and in the future will only provide banking or securities services to 
United States resident private clients (including offshore trusts, foundations, and non-operating 
companies with one or more United States individuals as a beneficial owner) through subsidiaries or 
affiliates registered to do business in the United States with the United States Securities and Exchange 
Commission (“SEC”) and which require United States private clients to supply a fully executed IRS 
Form W-9, “Request for Taxpayer Identification Number and Certification” (the “Exit.Program”). Upon 
acceptance of this Agreement by the Court, UBS shall undertake to implement the Exit Program in an 
orderly and expeditious manner consistent with the client communication attached hereto as Exhibit D. 
The Exit Program shall be overseen by the Risk Committee of the Board of Directors of UBS (the “Risk 
Committee”), which has delegated responsibility for administering and monitoring the Exit Program to 
the Exit Decision Committee, which in turn shall provide periodic reports to the Risk Committee on the 
progress of the Exit Program. In addition, during the term of this Agreement, UBS will provide to the 
Government periodic reports on the progress of the Exit Program, subject to applicable Swiss laws. The 
first report shall be due on or before the sixth month aiaiiversary of the Approval Date, and subsequent 
reports shall be due on a quarterly basis during the term of this Agreement. The Exit Decision 
Committee shall take steps to see that adequate records are maintained to permit the progress and 
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implementation of the Exit Program to be subjected to agreed upon procedures testing as set forth in 
paragraphs 2 1 -22 below. 

6. In addition to implementing the Exit Program, UBS agrees to implement and maintain an 
effective program of internal controls with respect to compliance with DBS’s obligations under the 
Qualified Intermediary (“QI”) Agreement and related rules or regulations (the “QI Compliance 
Program"). The QI Compliance Program shall include, but not necessarily be limited to, the following 
measures: 

(a) . The appointment ofpersonnel with direct authority for oversight of DBS’s 

performance under the QI Agreement. In this regard, UBS has established the position of Group Head 
U.S. Withholding and QI Compliance, which position has direct reporting responsibility to the head of 
Group Tax and the Risk Committee. In addition, UBS has established the position of Wealth 
Management and Swiss Bank Unit’s QI Tax Coordinator, wdiich position has primary day-to-day 
responsibility over Wealth Management’s performance under the QI Agreement and which position has 
reporting responsibility to the Chief Compliance Officer in Switzerland; 

(b) . The development and implementation of enhanced written policies and 

procedures to promote compliance under the QI Agreement; 

(c) . The development and implementation of enhanced controls to identify, prevent, 

detect and correct any. material failures in UBS’s performance under the QI Agreement (including 
auditing and testing procedures); 

(d) . The development and implementation of periodic training of relevant personnel 
with respect to compliance with the QI Agreement and UBS’s QI Agreement-related internal policies 
and procedures; and 
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(e). The development and implementation of policies and procedures for receiving and 
investigating allegations of material failures of QI Agreement-related internal controls. 

7. The obligations set forth in paragraph 6 above shall apply only so long as UBS continues 
to serve as a Qualified Intermediary, and this Agreement does not modify or amend the QI Agreement 
between UBS and the IRS and does not affect any of the IRS’s or UBS’s rights or remedies under the QI 
Agreement between them. 

S. In addition to the QI Agreement-related compliance measures described above, UBS will 
implement a revised governance structure for the legal and compliance functions. Within this new 
framework, the Group General Counsel will have fimctional management responsibility and joint line 
management authority over the legal and compliance functions that advise the different business 
divisions, including the wealth management division. The Group General Counsel will also have 
authority to identify issues of Group level importance, and will have final authority with respect to 
compeusation and promotion matters for divisional level legal and compliance personnel. 

Disclosure of Client Data 

9. Pursuant to and consistent with an order issued by the Svviss Financial Market 
Supervisory Authority (“FINMA”), UBS shall provide or cause to be provided to the Government the 
identities and account information of certain United States clients (the “Disclosed Accounts”) as set 
forth in a letter between UBS and the Government, dated February 1 6, 2009 (the “Account Disclosure 
Letter”), attached hereto as Exhibit E and filed separately under seal, upon the entry of an order by the 
Court accepting this Agreement. This Agreement shall not be effective or enforceable against the 
Government unless the disclosure obligations set forth in this paragraph and the Account Disclosure 
Letter are fully satisfied. 
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Cooperation 

1 0. The Government acknowledges that UBS has provided substantial and important 
assistance to the Government in connection with the investigation of UBS’s United States cross-border 
business. Among other things, UBS undertook substantia] efforts to provide information to assist United 
States investigators while complying with establidied Swiss legal restrictions governing information 
exchange. UBS also facilitated cooperative efforts between the United States and Swiss governments 
regarding the Government’s investigation. UBS acknowledges and understands that the cooperation it 
has provided to date with the criminal investigation by the Government, and its pledge of continuing 
cooperation, ate important and material factors underlying the Government’s decision to enter into this 
Agreement. The Government acknowledges and understands that UBS is subject to certain Swiss laws, 
which may impact its ability to provide documents and information in connection with its cooperation 
obligations under this Agreement and that FINMA and other competent Swiss Authorities provide 
authoritative guidance in this regard. Therefore, consistent with the disclosure obligations set forth in 
paragraph 9 of this Agreement and Swiss law, UBS agrees to cooperate fuily with the Government 
regarding any matter related to the Government’s criminal investigation of UBS’s United States cross- 
border business, including in cotmection with any criminal investigation or prosecution based on 
information disclosed pursuant to paragraph 9 above and as set forth in the Account Disclosure Letter. 

1 1 . UBS agrees that its continuing cooperation with the Government’s investigation as set 
forth in paragraph 10 above shall encompass the obligations as set forth in the Account Disclosure Letter 
and shall further include, but not be limited to, die following; 

(a). Completely and truthfully disclosing all information in its possession to the 
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Government about which the Government may inquire in connection with its investigation of UBS’s 
United States cross-border business; 

(b) . Assembling, organizing, and providing, in a responsive and prompt fashion, and, 

upon request, expedited fashion, ail documents, records, information, and other evidence in UBS’s 
possession, custody, or control as may be requested by the Government related to its United States cross- 
border business and the Disclosed Accounts; 

(c) . Providing, at its own expense, fair and accurate translations of any foreign 

language documents produced by UBS to the Government pursuant to paragraph 9 of this Agreement as 
may be requested by the Government, and; 

(d) . Providing testimony or information, including testimony and information 

necessary to identify or establish the original location, authenticity, or other basis for admission into 
evidence of documents or physical evidence in any criminal or other proceeding as requested by the 
Government, including information and testimony concerning the Government’s investigation, including 
but not limited to the conduct set forth in the Statement of Facts. 

Nothing in this Agreement, however, shall require UBS to waive any of the protections of the attorney- 
client privilege, attorney work-product doctrine or any other applicable privilege. 

1 2. UBS agrees that its obligations to cooperate under the terms set forth in this Agreement 
(and further delineated in the Account Disclosure Letter and subject to the limitations set forth in 
paragraph 13 of this Agreement) will continue even after the dismissal of the Information, and UBS will 
continue to fulfil! the cooperation obligations set forth in this Agreement and the Account Disclosure 
Letter in connection with any investigation, criminal prosecution, or civil proceeding brought by the 
Government arising out of the conduct set forth in the Information and the Statement of Facts and 
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relating in any way to the Government’s investigation of UBS’s United States cross-border business, 

13. On July 1 , 2008, the United States District Court for the Southern District of Florida 
granted the IRS authority to issue and serve upon UBS a “John Doe” summons seeking records for 
United Slates persons who maintained accounts with UBS in Switzerland, which records are located in 
Switzerland. The United States will be .seeking enforcement of this summonSj but shall not deem UBS’s 
interposing of any defenses, objections, arguments or the filing of any motions in a proceeding to enforce 
this summons, and/or its exhausting of all available appellate remedies rektive to the enforcement of this 
summons to be a violation or breach of any provision of this Agreement. Nothing in this Agreement 
shall constitute an admission by the Goverrunent that Swiss law is a valid defense to compliance with 
the “John Doe” summons and nothing in this Agreement will prevent UBS from arguing that Swiss law 
is a bar to compliance with the “John Doe” summons. If UBS fails to comply with an enforcement order 
after all its appellate remedies have been fully and finally exhausted, the Government may, in Its sole 
discretion, after consultation with the IRS and the Board of Governors of the Federal Reserve System, 
deem this to be a material violation of this Agreement under paragraphs 1 6 and 1 8 below. In addition, 
nothing in this Agreement shall limit the rights, arguments, defenses, and/or objections of either the 
United States or UBS in any proceeding to enforce the "John Doe” summons referenced herein. 

Deferral of Prosecution 

1 4. In consideration of UBS’s entry into this Agreement and its commitment to: (a) accept 
and acknowledge responsibility for its conduct; (b) cooperate with the Government; (c) make payments 
specified in this Agreement; (d) comply with United States federal criminal laws and any guidance, 
directive or order issued by the Board of Governors of the Federal Reserve Systran, which is UBS’s 
primary United States bank regulator, and (e) otherwise comply with all of the terms of this Agreement, 
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the Government shall recommend to the Court that prosecution of UBS on the Information be deferred 
for the period of the longer of ei^teen (1 8) months fiom the date of the signing of this Agreement, the 
resolution of the “John Doe” Summons enforcement action, or the completion of UBS’s Exit Program, 
subject to the provisions of paragraph 1 8 below. UBS shall expressly waive indictment and all rights to 
a speedy trial pursuant to the Sixth Amendment to the United States Constitution, Title 1 8, United States 
Code, Section 3161, Federal Rule of Criminal Procedure 48(b), and any applicable Local Rules of the 
United States District Court for the Southern District of Florida for the period during which tiiis 
Agreement is in effect. 

1 5. The Government agrees that if UBS is in compliance vrith all of its obligations under this 
Agreement, the Government shall: (i) within 30 days of the expiration of the 1 8 month period of deferral 
(including any extension thereof) hereunder, seek dismissal with prejudice as to UBS of the Information 
filed against UBS pursuant to paragraphs 1 and 14 above, and (ii) during the term of this Agreement and 
thereafter, refinin from pursuing any additional charges against or investigation of UBS or any of its 
past, present, or future subsidiaries or affiliates arising out of, in connection with, or otherwise relating 
to the conduct of its United States cross-border business and its compliance with the QI Agreement, as 
admitted to or disclosed by UBS. In addition, so long as UBS is in compliance with all of its obligations 
under this Agreement, both during and at the expiration of the period of deferral (including any 
exteitsions thereof), the Government shall not (i) seek to interfere with, revoke, or limit any licenses, 
approvals or other authorizations to conduct broker-dealer, investment adviser, banking, investment 
banking or other activities in the United Stales of UBS, or (ii) issue a grand jury subpoena to seek to 
obtain the names of United States clients wth accounts booked at UBS. This Agreement does not 
provide any protection against prosecution for any crimes except as set forth above and does not apply to 
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any individual or entity other than UBS as set forth herein. UBS and the Government understand that 
the Agreement to defer prosecution of UBS must he approved by the Court, in accordance with 18 
U.S.C. § 3 161(h)(2). Should the Court decline to approve the Agreement to defer prosrcution for any 
reason, both the Government and UBS are released from any obligation imposed upon them by this 
Agreement, and this Agreement shall be null and void. 

16. It is further understood that should the Government in its sole discretion determine that 
UBS has, after the date of the execution of this Agreement; (a) given false, incomplete, or misleading 
information; (b) violated any United States federal criminal law or failed to comply with any guidance, 
directive or order issued by the Board of Governors of the Federal Reserve System (excluding any 
violations of federal criminal law relating to matters already under investigation or review by the 
Government or any other federal department, agency, or authority); or, (c) otherwise committed a 
material violation of this Agreement, UBS shall, in the Government’s sole discretion, thereafter be 
subject to prosecution for any federal criminal violations of which the Government has knowledge, 
including but not limited to a prosecution based on the Information of the conduct described therein. 

Any prosecution may be premised on any information provided by or on behalf of UBS to the 
Goverranent at any time. Any prosecutions that are not time-barred by the applicable statute of 
limitations on the date of this Agreement may be commenced against UBS within the applicable period 
governing the statute of limitations. In addition, UBS agrees to toll, and exclude from any calculation of 
time, the running of the federal criminal statute of limitations for the duration of this Agreement. By this 
Agreement, UBS expressly intends to and hereby does waive its rights in the foregoing respects, 
including any right to make claims premised on the statute of limitations, as well as any constitutional, 
statutory, or other claim concerning pre-indictment delay. These waivers are knowing, voluntary, and in 
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express reliance on the advice of UBS’s counsel. 

1 7. It is ftirther agreed that in the event that the Government, in its sole discretion, determines 
that UBS has committed a material violation of this Agreement, including UBS’s failure to meet its 
obligations under this Agreement: (a) all statements set forth in the Statement of Facts, as well as any 
testimony given by UBS or by any employee of UBS before a grand jury, or otherwise, whether before or 
after the date of this Agreement, or any leads from statements or testimony, shall be admissible in 
evidence in any and all criminal proceedings hereinafter brought by the Government against UBS, and; 
(b) UBS shall not assert any claim under the United States Constitution, Rule 1 1 (f) of the Federal Rules 
of Criminal Procedure, Rule 4 1 0 of the Federal Rules of Evidence, or any other federal rule, that 
statements made by or on behalf of UBS before or after the date of this Agreement, or any leads derived 
therefrom, should be suppressed or otherwise excluded from evidence. It is the intent of this Agreement 
to waive any and all rights in the foregoing respects. 

18. UBS agrees that, in the event that the Government determines, in its sole discretion, 
during the period of deferral of prosecution described in paragraph 1 4 above (or any extension thereof) 
that UBS has committed a material violation of this Agreement, a one-year extension of the period of 
deferral of prosecution may, be imposed in the sole discretion of the Government, and, in the event of 
continuing or additional violations, additional one-year extensions as appropriate; provided, however, 
that in no event shall the total term of the deferral of prosecution period of this Agreement exceed four 
(4) years. 

1 9. UBS agrees that it shall not, through its attorneys, agents or employees, make any 
statement, in litigation or otherwise, contradicting the Statement of Facts or UBS’s representations set 
forth in this Agreement; provided, however, that the restrictions set forth in this paragraph are not 
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intended to and shall not apply to any current or former UBS employee, or any other individual or entity, 
in the course of any criminal, regulatory, or civil case, investigation, or other proceeding initiated by the 
Government or any other governmental agency or authority against an individual or entity, whether in 
the United States or any other jurisdiction, as long as the individual or entity is not authorized to speak 
on behalf of UBS. Any contradictory statemerrtby UBS shall constitute a breach of this Agreement and 
UBS thereafter shall be subject to prosecution as specified in paragraph 16 above, or the deferral of 
prosecution period shall be extended pursuant to paragraph 1 8 above. The decision as to whether any 
contradictory statement will be imputed to UBS for the purpose of determining vsbether UBS has 
breached this Agreement shall be at the sole discretion of the Government. Upon the Government’s 
reaching a determination that a contradictory statement has been made by UBS, the Government shall 
promptly notify UBS in writing of the contradictory statement, and UBS may avoid a breach of (bis 
Agreement by repudiating the statement both to the recipient of the statement and to the Government 
within 72 hours after receipt of notice by the Government. UBS consents to the public release by the 
Government, in its sole discretion, of any repudiation, 

20. The Government agrees that nothing in this Agreement shall in any way prevent UBS 
fitim taking good faith positions in litigation involving private parties, including asserting defenses and 
affirmative defenses. 

External Anditor 

21. UBS agrees to retain, at its own expense, an indepeiident accoimting or other appropriate 
firm as described below (hereinafter the “Auditor”). The selection of the Auditor shall be subject to the 
consent of the Government 

22. The Auditor will conduct procedures testing, as agreed upon by the Government and 
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UBS, and issue reports (on the eighth month and sixteenth month anniversaries of the Approval Date) of 
UBS’s compliance vrith its obligations under this Agreement as to the progress of and compliance with 
respect to the Exit Program described in paragraph 5 above and the implementation of an effective 
program of internal controls with respect to compliance with the QI Agreement as set forth in paragraph 
6 above. The Auditor shall submit reports of its findings and any recommendations to the Government 
and the Audit Committee. The Government acknowledges that the audit process and any reports must 
comply with Swiss law. UBS agrees to adopt reasonable recommendations to further enhance QI 
Agreement-related compliance that may be set forth in ihe Auditor’s reports. 

The Government’s Discretion 

23. UBS agrees that it is within the Government’s sole discretion to choose, in the event of a 
violation of this Agreement, the remedies contained in paragraphlb, or instead choose to extend the 
period of deferral of prosecution pursuant to paragraph 18. UBS understands and agrees that the 
exercise of the Government’s discretion under this Agreement is not reviewablc by any court. Should 
the Government determine that UBS has committed a material violation of this Agreement, the 
Government shall provide prompt written notice to UBS addressed to its Group General Counsel, 
Markus Dietheim, Esq,, UBS AG, Bahnhofstrasse 45, CH-8098, Zurich, Switzerland, and to UBS’s 
counsel, John Savarese and Ralph Levene of Wachtell, Upton, Rosen & Katz, 51 West 52“* Street, New 
York, New York, 1001 9, or to any successor UBS may designate, of the alleged material violation and 
provide UBS with a three-week period from the date of receipt of notice in which to make a presentation 
to the Government, including upon request by UBS the Assistant Attorney General in charge of the Tax 
Division of the Department of Justice, to demonstrate that no material violation has occurred, or, to the 
extent applicable, that the material violation should not result in the exercise of those remedies or in an 
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extension of the deferral of prosecution period. The parties to this Agreement expressly understand and 
agree that the exercise of discretion by the Goveminratt under fliis paragraph is not subject to further 
review in any court or other tribtmal outside of the United States Department of Justice. 

Limits on This Agreement 

24. It is understood that this Agreement is binding on UBS and the Government, but 
specifically does not bind any other Federal agencies, any state or local law enforcement authorities, any 
licensing authorities, or any regulatory authorities. However, if requested by UBS or its attorneys, the 
Government will bring to the attention of any agencies or authorities, this Agreement, the cooperation of 
UBS, and its compliance with its obligations under this Agreement, and any remedial steps specified in 
or implemented pursuant to this Agreement. 

Public Filing and Miscellaneous Provisions 

25. UBS and the Government agree that, upon filing of the Information in accordance with 
paragraph 1 above, this Agreement (including the Statement of Facts and the other attachments hereto, 
with the exception of Exhibit E, filed under seal) shall be filed publicly in the proceedings in the United 
States District Court for the Southern District of Florida. 

26. This Agreement may be executed in counterparts, each of which shall constitute an 
original and all of which taken together shall constitute one and the same document. 
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27. This Agreement sets forth all of the terms of the Deferred Prosecution Agreement 
between UBS and the Government No modifications or additions to this Agreement, in whole 
or in part, shall be valid unless they are set forth in writing and signed by the Government, 
UBS’s attorneys, and a duly authorized representative of UBS. 



R, ALEXANDER ACOSTA, ESQ. 
United States Attorney 
Southern District of Florida 


UBS AG 
Defendant 

By; 

MARKUS DIETHELM, ESQ. 

Group General Counsel 

WACHTELL, LUTON, ROSEN, & KATZ 

By: 

JOHN F. SAVARESE, ESQ. 

Counsel to UBS AG 

By: : 

RALPH M. LEVENE, ESQ. 

Counsel to UBS AG 


JEFFREY A. NEIMAN, ESQ. 
Assistant United States Attorney 
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27. This Agreement sets forth all of the terms of the Deferred Prosecution Agreement 
between UBS and the Government No modifications or additions to this Agreement, in whole 
or in part, shall be valid unless they are set forth in writing and signed by the Government, 
UBS’s attorneys, and a duly authorized representative of UBS. 

Respectfijlly submitted. 


JOHN A. DICICCO, ESQ. 

Acting Assistant Attorney General 
United States Department of Justice 
Tax Division 


UBS AG 
Defendant 


MARKUS DIETHELM. ESQ. 
Group General Counsel 


KEVIN M. DOWNING, ESQ. 
Senior Litigation Counsel 
MICHAELP. BEN’ARY, ESQ^ 
TrialiftfSmy 



R. ALEXANDER ACOSTA, ESQ. 
United States Attorney 
Southern District of Florida 

SYA.NEIMAN.ESQ. 
Assistant United States Attorney 


WACHTELL, LIPTON, ROSEN, & KATZ 


JOHN F. SAVARESE, ESQ. 
Counsel to UBS AO 


By: 


RALPH M, LEVENE, ESQ. 
Counsel to UBS AG 
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27. This Agreement sets forth all of the temis of the Deferred Prosecution Agreement 
between UBS and the Government. No modifications or additions to this Agreement, in whole or in 
part,' shall be valid unless they are set forth in writing and signed by the Government, DBS’s attorneys, 
and a duly authorized representative of UBS. 


JOHNA.DIC1CCO 
Acting Assistant Attorney General 
United States Dqtartment of Justice 
Tax Division 


By: 

Kevin M. Downing 
Senior Litigation Counsel 
Michael P. Ben’ Ary 
Trial Attorney 

R. ALEXANDER ACOSTA 
United States Attorney 
Southern District of Florida 

By: 

Jeffley A. Neiman, Esq. 
Assistant United States Attorney 

UBS AG 
By: 

Markus Diethelm, Esq. 

Group General Counsel 
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EXHIBIT A TO DEFERRED 
PROSECOTIOM AGREEMEMT 


RESOLUTION OF THE BOARD OF DIRECTOIB OF UBS AG 

At a duly held meeting held on February 1 1 , 2009, the Board of Directors of UBS AG (“UBS" or 
the “Company”) resolved as follows; 

WHEREAS, the Con^any has been oigaged in discussions with the United States Department of 
Justice and the United States Attorney’s Office for the Southern District of Florida (collectively, the “Of- 
fice”) regarding certaiD issues ariring out of, in connection with, or otherwise relating to the conduct of its 
U.S. cross-border business; 

WHEREAS, in order to resolve such discussions, it is proposed that the Cortgtany enter into a 
certain agreement with the Office; and 

WHEREAS, the Company’s Group General Counsel and its U.S. outside counsel have advised 
the Board of Directors of the Company’s rights, passible defenses, and the consequences of entering into 
such agreement with the Office; 

This Board hereby RESOLVES that; 

1 . The Company (i) consent to the filing in the United Slate District Court for the Southern District 
of Florida of an Information charging the Company with one count of participating in a conspir- 
acy in violation of 1 8 U.S.C. § 371 to defraud the United States and its agency the Intemal Reve- 
nue Service in connection with the conduct of its U.S. cross-border business as srt forth more 
fiiUy in the Information, and (ii) that the Coiqpany agree to pay an amount no greater than $780 
million in connection with the execution of the agreement dcs^bed in paragraph 2 below and to 
execute the ongoing obligations described therein; 

2. The Group General Counsel, or his delegate, hereby is authorized on-bebalf of the Company to 
execute the deferred prosecution agreement substantially in sudh form as reviewed by this Board 
of Directors at this meeting with such changes as the Group General Counsel, or his delegate, 
may approve; 

3. The Board hereby authorizes, empowers and directs the Group General Counsel of the Company, 
or his delegate, to take any and all actions as may be necessary or appropriate, and to approve and 
execute the forms, terms or provisions of any agreement or other docamtmts as may be necessary 
or appropriate to cany out and effectuate the purpose and intent of the fcaegoing resolutions, in- 
cluding to make any appropriate changes to tte Company’s divisioDal or corporate center regula- 
tions; and 

4. All of the actions of the Group Genera] Counsel of the Company, which actions would have been 
authorized by the foregoing resohitioas except that such actions were taken prior to the adoption 
of such resolutiwis, ate hereby severally ratified, confirmed, approved and Copied as actions on 
behalf of the Company. 

IN WITNESS WHEREOF, the Board of Directors of the Company has executed this Resolution 
effective as ofdK day and year firS above written. 


Luzius Camaxm 
Company Secretary 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 




.S.C.§37 


P-MARRA 


KHOFsroiS 


UNITED STATES OF AMERICA 

V*. 

UBS AG. 


Defendant. 


I 




INFORMATION 


The United Stales charges that: f ! 

INTRODUCTION t 

At a!) times relevant to this Indictment, unless otherwise indicated: 

1 . The Internal Revenue Service C‘1RS”) was an agency of the United States Department 
of Treasury responsible for administering and enforcing the tax laws of the United States and 
collecting the taxes owed to the Treasury of the United States. 

2. UBS AGf 'UBS”) was Switzerland’s largest bank. UBS owned and operated banks, 
invesimem banks, and stock brokerage businesses throughout the world, also operating in the 
Southern Distriet of Florida and elsewhere in the United Stales. Because of UBS’s ownership of 
banks and .investment brokerages in the United States, United Slates tax laws applied to UBS and 
to its United States clients. 

3. UBS operated a cross-border banking business with United States clients (“United 
States cross-border business"). The United Stares cross-border business employed approximately 

I 
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60 private bankers and had offices in Geneva, Zurich, and Lugano, Switzerland. These private 
bankers frequently traveled to the United Stales to meet with and to conduct business with their 
United Stales clients. 

4. The United States cross-border business provided private banking services to 
approximately 20,000 United States clients with assets worth approximately $20 billion. 
Approximately 1 7,000 of the 20,000 cross-border clients concealed their identities and the existence 
of their UBS accounts from the IRS. Many of these clients willfully failed to pay tax to the IRS on 
income earned on their UBS accounts. UBS assisted these United States clients conceal the income 
earned on UBS accounts by failing lo report IRS Form 1099 information to the IRS. From 2002 
through 2007, tbeUnited States cross-border business generated approxinsately $200 million a year 
in revenue for UBS. 

5. Some UBS executives (“Execmives'T are unindicted co-conspirators not named as 
defendants herein. These Executives occupied positions ai the highest levels of management within 
UBS, including positions on the committees that oversaw legal, compliance, lax, risk, and regulaioiy 
issues related to the United States cross-border business. 

6. Some UBS employees who managed the United States cross-border business 
(“Managers”) are unindicted co-conspirators not named as defendants herein. These Managers were 
responsibiefor overseeing the United States cross-border business operations. These Managers were 
responsible for regulatory and compliance issues, as well as issues related to bankers' incentives and 
compensation. These Managers were also responsible for traveling to the United Slates to meet with 
UBS’s wealthiest United Stales clients. These Managers reported directly lo Executives. 
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7. UBS employees who managed the bankers servicing the United Slates cross-border 
business (“Desk Heads”) are unindicted co-cpnspirators not named as defendants herein. These 
Desk Heads exercised direct managsment over the day-to-day operations of the business. In addition 
to having management duties. Desk Heads traveled to the United States to’ conduct unlicensed 
banking and investment advisory activity for UBS's United States clients. These Desk Heads 
reported directly to Managers. 

8. UBS private bankers who serviced the United Stales clients (“Bankers") are 
unindicted co-conspirators not named as defendants herein. These Bankers were not licensed to 
engage in banking and investment advisory activity in the Untied States, However, these Bankers 
routinely traveled to the United Stales to conduct unlicepsed banking and investment advisory 
activity for UBS's United States clients. While in Switzerland, these Bankers routinely 
communicated with their clients in the United Stales about banking and investment advice. These 
Bankers reported directly to the Desk Heads, UBS Executives and Managers authorized and 
encouraged through incentives Bankers’ activities. with respect to their United Stales clients. 

9. Some ofUBS’s 20,00OUnited Stales clients are unindicted co-conspirators not named 
as defendants herein. These United States clients knowingly concealed from the United States 
govemmern, including the IRS, approximately $20 billion in assets held at UBS and willfully evaded 
United States income taxes owed on the income earned oriibese secret UBS accounts. United Slates 
clients were required to report and pay taxes to the IRS on income they earned throughout the world, 
including income earned from the UBS account. 
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conspirators would arid did increase the profits of UBS by providing unlicensed and unregistered 
banking services and investment advice in the United Stales and other activities intended to conceal 
from the IRS the identities of UBS's United States clients, who willfully evaded their income tax 
obligations by, among other things, filing false income tax returns and failing to disclose the 
existence of their UBS account to the IRS. 


4 



Among the means and methods by which defendant UBS and its co-conspirators would and 
did carry' out the conspiracy were the following: 

13. It was part of the conspiracy that defendant UBS, Executives, Managers, Desk Heads, 
and Bankers utilized nominee entities, encrypted laptops, numbered accounts, and other counter 
surveillance techniques to conceal the identities and offshore assets of United States clients from 
authorities in the United States. 

14. It was part of the conspiracy that UBS expanded their business beyond the borders 
of Switzerland by purchasing a large United Slates stock brokerage fimi. Executives at UBS 
voluntarily entered into an agreement, known as the Qualified intermediary Agreement (“Ql 
Agreement”) with the IRS that required UBS to report to the United States income and other 
identifying information for its United States clients who held an interest in United Stales securities 
in an account at UBS. Further, this agreement required UBS to withhold taxes from United Stales 
clients who directed investment activities in foreign securities from the United States. 

15. It was part ofthe conspiracy that UBS, Executives, and Managers entered into the Ql 
Agreement and represented to the IRS that UBS was in compliance with the terms of the Ql 
Agreement, while knowing that the United States cross-border business, was not conducted in a 
manner which complied with the lerrris of the Ql Agreement. 

1 6. If was pari of the conspiracy that UBS. Executives, and Managers mandated that Desk 
Heads and Bankers increase the United Stales cross-border business, knowing that this mandate 
would cause Bankers and Desk Heads to have increased unlicensed contacts with the United States, 
in violation of United States law and the Ql Agreement. 
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! 7, It was further pan of the conspiracy that defendant UBS, Executives, and Managers, 
who referred to the United Stales cross-border business as “toxic waste” because they knew that it 
was not being conducted in a manner that complied with United Stales law and the QI Agreement, 
pul in place monetary incentives that rewarded Desk Heads and Bankers who increased the United 
States cross-border business. 

1 8. It was further part of the conspiracy that Managers, Desk Heads, and Bankers 
soiicited new investments in the United States cross-border business by marketing UBS secrecy to 
United States clients interested in attempting to evade United States income taxes, in particular by 
claiming that Swiss bank secrecy was impenetrable. 

19. It was further pan of the conspiracy that Managers, Desk Heads, and Bankers 
provided unlicensed and unregistered banking services and investment advice to United Slates 
clients in person while on travel to the United Stales and by mailings, email, and telephone calls to 
and from the United Slates. 

20. It was further part of the conspiracy that, when apjwoached about the continuous 
unregistered and unlicensed contacts with the United States associated with the United Stales cross- 
border business, defendant UBS and Executives would no! implement effective restrictions on the 
United States cross-border business because the business was loo profitable for UBS, 

21. it was further part of the conspiracy that UBS, Managers, and Bankers assisted United 
Stales clients conceal their beneficial ownership in UBS accounts from the IRS by assisting United 
States clients create nominee offshore structures and by transferring assets of United States clients 
into UBS accounts in the name of the nominee offshore structure. 

22. Jt was further part of the conspiracy that Managers. Desk Heads, and Bankers assisted 


6 



96 


United Slates clients in preparing JRS Forms W-8BEN that falsely and fraudulently stated that 
nominee offshore sinictures, and not the United Statesclicnts, were the beneficial owners of offshore 
bank and financial accounts maintained in foreign countries, including accounts in Switzerland at 
UBS. 

23. Ji was further part of the conspiracy that some United Slates clients prepared and filed 
with the JRS income tax returns that falsely and fraudulently omitted income earned on their 
undeclared UBS account and that falsely and fraudulently reported that United Stales citizens did 
not have an interest in, or a signature or other authority over, financial accounts located in a foreign 
country. 

24. It was further part of the conspiracy that the United Stales clients failed to file with 
the Department of Treasury' a Report of Foreign Bank and Financial Accounts, Form TD F 90-22. 1 , 
Vi'hich would have disclosed the existence of and their interest in, or signature or other authority over, 
a financial account located in a foreign country. 

OVERT ACT.S 

In furtherance of the conspiracy and to achieve the object and purpose thereof, at least one 
of the co-conspirators committed at least one of the following overt acts, among others, in the 
Southern District of Florida and elsewhere; 

25. On or about July 6. 2000, a Manager authorized Bankers to refer United States clients 
to outside lawyers and accountants to create offshore structures to conceal from the IRS United 
States clients’ UBS accounts, while knowing (hat creating these structures consfiluied helping the 
United Stales clients commit tax evasion. 

26. Onorabout July 14,2000,ManagerschangedthewordingonUBSDocujneni6I393, 
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Declaration for US Taxable Persons, from “1 would like to avoid disclosure of my identity to the US 

IRS” to “1 conscni to the new tax regulations ” after United Slates clients expressed fears that 

the form as originally drafted could be used as evidence against them for tax evasion. 

27. On or about July 1 1 , 2002, a Manager and others instructed Bankers to tell United 
States clients who were contemplating lran.sferring their assel-s to another offshore bank that UBS 
has the large.si number of United Stales clients among all banks outside the United Stales, creates 
jobs in the United States, has better lobbying possibilities in the United Slates than any other foreign 
bank and would not be pressured by United Stales authorities to disclose the clients’ identities. 

28. On or about September 1 9, 2002, Executives on UBS's executive board knowingly 
failed fodisclose to the IRS deficiencies in implementing UBS’srequirements to report and withhold 
taxes for clients of the United Stales cros.s-border business that were discovered after the completion 
of an internal audit. 

29. On or about September 26. 2002, a Desk Head instructed Bankers that if they have 
unauthorized contact with United States clients in the United States, that the Bankers should not 
report the contact in UBS's internal computer system. 

30. In or about December 2002, Executives authorized Managers, to institute a temporary 
five month travel ban to the United States. The ban coincided with an IRS initiative relating to 
identifying holders of offshore credit cards. 

31. On Or about January 22. 2003, after being advised by outside lawyers to take 
immediate action in order to build a defense against a possible future criminal case brought against 
UBS, a Manager instructed another Manager to limit written communications relating to offshore 
structures created for United States clients and instructed that Manager to begin issuing Form 1099 
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in/briUBtion lo clienis, but not to the IRS, for certain UBS accounts where UBS otTscials served as 
a manager for the offshore structures. 

32. On or about January 24, 2003, Managers issued a form letter to United Stales clients 
reminding them that since at least 1939 UBS has been successful in concealing account holder 
identities from United States authorities and that even after UBS’s presence in the United States 
recently increased after the purchase of a large United Stales brokerage firm, UBS was still dedicated 
to the protection of their identities. 

33. On or about July 9, 2004, UBS represented to the IRS that its United States based 
operations had failed to provide Form 1 099 information lo the IRS, failed to withhold the appropriate 
tax when required to do so, and failed to properly document the owners of certain accounts, but 
failed to infonn the IRS that the United States cross-border business continued to fail to provide 
Form 1099 information to the IRS, continued lo fail lo withhold the appropriate tax when required 
to do so, and continued to fail to properly document the owners of certain accounts. 

34. On or about August 17. 2004, Managers organized a meeting in Switzerland with 
outside lawyers and accountants lo discuss the creation of structures and other vehicles for clients 
who wanted to conceal their UBS accounts and income derived therefrom tax authorities in the 
United Stales and Canada. 

35. In or about September 2004, Desk Heads and Bankers received training in 
Switzerland on how to avoid detection by authorities when traveling in the United States on UBS 
business. 

36. During calendar year 2004, approximately 32 Bankers traveled to the United States 
and met with United States Clients approximately 3,800 times to provide unlicensed and unregistered 
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banking services and investmem advice relaling »o ihe clients' UBS account. 

37. On or about April 1 5, 2005, a United Slates client identified as 1.0. filed his United 
Stales Individual Income Tax Return, Form 1040, for the 2004 tax year, listing an address in 
Lighthouse Point, Florida, that fraudulently omitted income earned from offshore assets and falsely 
represented that 1.0. did not have an interest in. and signature and other authority over, financial 
accounts located in a foreign country. 

3S. On or about April 25, 2005, Executives instructed Managers, Desk Heads, and 
Bankers to grow the United Slates cross-border business. 

39. In or about early December 2005, Desk Heads and Bankers solicited new business 
from existing and prospective United Stales clients at An Basel Miami Beach in Miami Beach, 
Florida. 

40. On or about March 3 1 , 2006, Executives enacted restrictions that would have “little" 
or “some impact" on the profitability of the United States cross-border business. 

41. In or about August 2006, Executives refused to approve the recommendations of 
Managers to wind down, sell, or spin off the United Slates cross-border business, as too costly and 
requiring public disclosures that would harm UBS. 
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42. On or about September 26, 2006, Desk Heads and Bankers vsere trained at UBS on 
bow to conduct business discreetly by using mail that would not show UBS’s name and address, by 
changing hotels while traveling, and by using enciypted laptop computers when traveling to the 
United Slates on UBS business and when meeting with United States clients. 

All in violation of Title 18, United States Code, Section 371, 



ASSISTANT U.S. ATTORNEY 
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EXHIBIT C 
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EXHIBIT C TO DEFERRED 
PROSECUTIOIS AGREEMENT 


STATEMENT OF FACTS 

1 . UBS AG, a corporation organized under the Jaws of Switzerland (“UBS”), directly and 
through its subsidiaries, operates a global financial services business. As one of the biggest 
batiks in Switzerland and largest wealth managers in the world, UBS provides banking, 
wealth management, asset management and investment banking services, among other 
services, around the globe, including through branches located in the United States 
(including the Southern District of Florida). 

2. Effective January 1 , 2001 , UBS entered into a Qualified Intermediary Agreement (the “QI 
Agreement”) with the Internal Revenue Service (“IRS”). The Qualified Intermediary 
(“QI”) regime provides a comprehensive framework for U.S. information reporting and tax 
withholding by a non-U.S. financial institution that acts as a QI with respect to customer 
accounts held by non-U.S. persons and by U.S. persons. The QI Agreement is designed to 
help ensure that non-U.S. persons are subject to the proper U.S. withholding tax rates and 
that U.S. persons are properly paying U.S. tax, in each case, with respect to U.S. securities 
held in an account with the QI. QI agreements were subject to a “documentation transition 
period” announced by the IRS in Notice 2001 -4 (Jan. 8, 2001) that gave QIs until the end of 
2002 to achieve “substantial compliance” with the provisions of the QI Agreement. The QI 
Agreement expressly recognizes that a non-U.S. financial institution such as UBS may be 
prohibited by foreign law, such as Swiss law, from disclosing an account holder’s name or 
other identifying information. In general, a QI subject to such foreign-law restrictions must 
request that its U.S. clients either (a) grant die QI authority to disclose the client’s identity 
or disclose himself by mandating the QI to provide an IRS Form Vf-9 completed by the 
account holder, or (b) grant the QI authority to sell all U.S. securities of the account holder 
(in the case of accounts opened before January 1, 2001) or to exclude all U.S. securities 
fi'can the account (in the case of accounts opened on or after January 1, 2001), Following 
the effective date of the QI Agreement, a sale of U.S. securities, if any, held by a U.S. 
person who chose not to provide a QI with an ERS Form W-9 was subject to tax information 
reporting on an anonymous basis and backup withholding. 

3. For some time, UBS has operated a U.S. cross-border business through which its private 
bankets have provided cross-border securities-related and investmait advisory services to 
U.S.-resident private clients who maintained accounts at UBS in Switzerland and other 
locations outside the United States. UBS was not registered as a broker-dealer or an 
invtstment adviser pursuant to the Securities Exchange Act of 1934 and the Investment 
Advisem Act of 1940, and the private bankers and managers engaged in this U.S. cross- 
border business were not affiliated with a registered broker-dealer or investment adviser. 
The Securities Exchange Act and Investment Advisers Act restricted the activities that UBS 
(and the private bankers and managers engaged in the U.S. cross-border business), absent 
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registration, could engage in with such U.S. private clients either while in the United States 
or by using U.S. jurisdictional means such as telqthone, fax, mail or e-mail, including the 
provision of investment advice and the soliciting of securities orders. During the relevant 
. time period from 2001 through 2007, UBS private bankers in this U.S. cross-border 
business traveled to the United States to meet with certain U.S. private clients, and 
communicated by telephone, fax, mail and/or e-mail with such U.S. private clients while 
those clients were in the United States. Certain of these U.S. clients had chosat not to 
provide UBS with an IRS Fonn W-9 with respect to their UBS accounts and thereby 
concealed such accounts from the IRS. 

4. A. Beginning in 2000 and continuing until 2007, UBS, through certain private bankers and 

managers in the U.S. cross-border business, participated in a scheme to defraud the United 
States and its agency, the IRS, by actively assisting or otherwise facilitating a number of 
U.S. individual taxpayers in establishing accounts at UBS in a manner designed to conceal 
the U.S. taxpayers’ ownership or beneficial interest in said accounts. In this regard, said 
private bankers and managers facilitated the creation of such accounts in the names of 
offshore companies, allowing such U.S. taxpayers to evade reporting requirements and to 
trade in securities as well as other financial transactions (including making loans for the 
benefit of, or other asset transfers directed by, the U.S. taxpayers, and using credit or debit 
cards linked to the offshore company accounts). 

4.B. In connection with the establishment of such offshore company accounts, UBS private 
bankers and managers accepted and included in UBS’s account records IRS Forms W- 
8BEN (or UBS’s substitute forms) provided by the directors of the offshore companies 
which represented under penalty of perjury that such companies were the beneficial owners, 
for U.S. federal income tax purposes, of the assets in the UBS accounts. In certain cases, 
the IRS Forms W-SBEN (or UBS’s substitute forms) were felse or misleading in that the 
U.S, taxpayer who owned the offshore company actually directed and controlled the 
management and disposition of the assets in the company accounts and/or otherwise 
functioned as the beneficial owner of such assets in disregard of the formalities of the 
purported corporate ownership, 

4.C. Additionally, said private bankers and managers would actively assist or otherwise facilitate 
certain undeclared U.S. taxpayers, who such private bankers and managers knew or should 
have known were evading United States taxes, by meeting with such clients in the United 
States and communicating with them via U.S. jurisdictional means on a regular and 
recurring basis with respect to their UBS undeclared accounts. This enabled the U.S. 
clients to conceal from the IRS the active trading of securities held in such accounts and/or 
the making of payments and/or asset transfers to or from such accounts. Certain UBS 
executives and managers who knew of the conduct described in this paragraph continued to 
operate and expMid the U.S. cross-border business because of its profitability. It was not 
until August 2007 that executives and managers made a decision to wind down the U.S. 
cross-border business. Executives and managers delayed this decision due to concerns that 
it would be costly, that it was not likely a third party buyer of the business could he found, 
and it could damage UBS’s business reputation. 
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5. In or about 2004, the UBS Wealth Management International business changed its 
compensation approach to take account of a number of factors, including net new money, 
return on assets, net revenue, direct costs and assets under management, with weightings 
varying depaiding on the particular geographic market involved. Thereafter, the managers 
of the U.S. cross-border business implemented this new compensation structure in a way 
that provided incoatives for U.S. cross-border private bankers to expand the size of the U.S. 
cross-border business. This encouraged those private bankers to have increased contacts in 
the United States with U.S.-resident private clients via travel to the United States and 
contact with U.S. clients via telqshone, fax, mail and/or e-mail. 

The U.S. Cross-Border Business 

6. U.S. private clients often visited their private bankers in SwitzerlMd and otherwise 
communicated with their private bankers from outside the United States. However, during 
the relevant period, Swiss-based UBS private bankers also traveled to the United States to 
meet with certain of their U.S. private clients, including U.S. persons who were beneficial 
owners of offehore companies that maintained accounts at UBS. This U.S. cross-border 
business was serviced primarily from service desks located in Zurich, Geneva, and Lugano, 
which employed about 45 to 60 Swiss-based private bankers or client advisors who 
specialize in servicing U.S. clients. These private bankers traveled to the United States an 
average of two to three times per year, in trips that genraally varied in duration from one to 
three weeks, and generally tried to meet with about three to five clients per day. An 
internal UBS document estimated that U.S. cross-border business private bankers had made 
approximately 3,800 visits with clients in the United States during 2004. In addition, while 
in Switzerland, these private bankers would communicate via telephone, fax, mail and/or e- 
mail with certain of their private clients in the United States about their account 
relationships, including on occasion to take securities transaction orders in respect of 
offehore company accounts. Private bankers in the U.S. cross-border business typically 
traveled to the United States with encrypted laptop computers to maintain client 
confidentiality and received training on how to avoid detection by U.S . anthorities while 
traveling to the United States. 

7. In response to concerns expressed in 2002 by some clients of the U.S. cross-border business 
regaring the effect of UBS’s then-recent acquisition of U.S.-based brokerage firm 
PaineWebber on UBS’s ability to keep client information confidential, UBS sought to 
reassure such clients that Swiss bank secrecy restrictions would continue to protect the 
confidentiality of their identities. Thus, on or about November 4, 2002, two managers in 
the U.S. cross-border business sent a form letter to U.S. clients of UBS, noting that UBS 
had been exposed to, and successfully challenged, attempts by U.S. authorities to assert 
jurisdiction over assets in accounts maintained abroad since it opened offices in the U.S. in 
1 939, and that the QI Agreement fully respected client confidentiality and thus UBS would 
be able to maintain the confidentiality of client information. 

8. During the relevant period, UBS’s U.S. cross-border business provided securities-related 
and investment advisory services to accounts of approximately 1 1,000 to approximately 
14,000 U.S .-domiciled U.S. private clients who had chosai not to provide an IRS Form 
W-9 (or UBS’s substitute form) to UBS or who were the underlying beneficial owners of 
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offshore companies that maintained accoimts with UBS. The U.S. cross-border business 
generated approximately $120 million - $140 million in annua) revenues for UBS and was 
relatively a very small part of UBS’s global wealth management business; in 2007, for 
example, all of NAM (the business sector that included, among other businesses, the U-S. 
cross-border btisiness) represented only approximately 0.3% of aU client advisors; 0.7% of 
invested assets; 1 .03% of clients; and 0.3% of net new money. 

The OI Agreement 

9. In 2000, UBS decided to ^ly to become a QI because operating as a QI would enable 
UBS to continue handling U.S. securities transactions for non-U.S. peraons in accordance 
with the requirements of the QI Agreement at reduced U.S. withholding tax rates and to 
handle Ql-compliant accounts for U.S. persons. Also in 2000, UBS began communicating 
with its U.S. clients about the requiranents of the QI Agreement. On July 14, 2000, 
managers in the U.S. cross-border business, with the approval of UBS’s QI Coordination 
Committee, which was made up of various groups, including the U.S. cross-border business 
and UBS’s Group Tax, Legal, Compliance, Operations and Financial Planning departments, 
changed the wording on a UBS form letter that was sent to U.S. clients entitled 
“Declaration for US Taxable Persons” from “I would like to avoid disclosure of my identity 
to the US Internal Revenue Service under the new tax regulations” to “I am aware of the 
new tax regulations” afler U.S. clients expressed concern that the form as originally drafted 
could be considered an admission of tax evasion by such U.S. clients. 

10. In advance of the January 1, 2001 effective date of the QI Agreement, UBS undertook 
substantial implementation efforts designed to address its obligations under the QI 
Agreement, including through a global program to communicate the new QI requirements 
to all affected clients, new policies, procedures and IT systems, and training. As part of 
those QI compliance efforts, UBS obtained authorizations from U.S. clients holding U.S. 
securities to sell, or required sales by such U.S. clients, totaling approximately $530 million 
of U.S. securities prior to the January 1. 2001 effective date of the Q) Agreement. As a 
result of these efforts, the vast majority of UBS’s U.S. person client accounts no longer held 
U.S. securities by the effective date of the QI Agreement and bad executed waivers 
agreeing not to invest in U.S. securities in the ftiture. 

The Offshore Company Scheme 

1 1 . Some U.S. clients, however, indicated that they wanted to continue to maintain their U.S. 
securities holdings and not provide UBS with an IRS Form 'W-9 (or UBS’s substitute form), 
thereby concealing their U.S. securities holdings from the IRS. As part of its QI 
compliance efforts, UBS had issued written guidelines advising U.S. cross-border managers 
and private bankers not to actively assist U.S. taxpayers who may seek to establish oflshore 
companies, and that any such companies should respect corporate formalities and not be 
operated as a sham, conduit or nominee entity. Intema! UBS documents also noted that 
active assistance by private bankers to help U.S. private clients set up offshore companies 
to evade the U.S. securities investment restrictions in the QI Agreement might be viewed as 
actively helping such clients to engage in tax evasion. Notwithstanding those warnings, 
certain managers in the U.S. cross-border business thereafter authorized UBS private 
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banlcers to refer those U.S, clients who did not wish to comply with the new requirements 
of the QI Agreement to certain outside lawyers and consultants, and did so with the 
understanding that these outside advisors would help such U.S. clients form offshore 
companies in order to enable such clients to evade the U.S. securities investment 
restrictions in the QI Agreement. Thus, rather than risk losing these clients, UBS, through 
such referrals to outside advisors made hy certain private bankers and managers in the U.S. 
cross-border business, assisted such U.S. clients in creating and maintaining sham, nominee 
or conduit offshore companies in jurisdictions like Panama, Hong Kong, and the British 
Virgin Islands, that enabled such clients to conceal their investments m U.S. securities, and 
thereby evade UBS’s obligation to provide tax information reporting on an anonymous 
basis and to backup withhold with respect to certain payments made to such accounts. 

12. Also as part of the offshore company scheme, such offshore structures continued to he 

establidied after the January 1, 2001 effective date of the QI Agreement. For example, on 
August 17, 2004, certain managers in the U.S. cross-border business organized a meeting in 
Switzerland for certain UBS private bankers with outside lawyers and consultants to review 
options for the establishment of offshore entity structiu'es in various tax-haven jurisdictions, 
including recommendations to U.S. chents who did not appear to declare income/capital 
gains to the IRS, 


Inadeonate Compliance Systems 

1 3 . During the period from 2000 through 2007, UBS adopted a series of compliance initiatives 

that were intended to improve compliance by the U.S. cross-border business with UBS 
policies, the QI Agreement and U.S. laws. For example, UBS adopted written policies 
regarding the proper handling of accounts for offshore companies beneficially owned by 
U.S. persons, including prohibitions on actively assisting undeclared U.S. private clients in 
setting up legal entity structures to evade QI Agreement restrictions against U.S. pCTSons 
holding U.S. securities, and advisory guidelines which stated that ofishore companies 
beneficially owned by U.S. persons should follow corporate formalities and should not be 
operated as sham, conduit or nominee entities. In addition, UBS adopted written policies 
designed to prevent UBS private bankers flora providing securities-related and investment 
advisory services to U.S. private clients, includhig prohibitions on taking securities orders 
from or fiiniishing securities investment advice to U.S. clients, while those clients were in 
the United States, or by using U.S. jurisdictional means, as well as, among other things, 
instituting written internal guidelines, IT system changes, training, and centralizing the 
cross-border servicing of U.S. clients at desks in Zurich, Geneva and Lugano. 

1 4. However, during the relevant time period, UBS did not develop and implement an effective 
system of supervisory and compliance controls ovct the private bankers in the U.S. cross- 
border business to prevent and detect violations of UBS policies regarding the proper 
handling of accounts for offshore companies beneficially owned by U.S. persons, and 
regarding restrictions on providing securities-related and investment advisory services to 
U.S. clients while those clients were in the United States or by using U.S. jurisdictional 
means. UBS failed to monitor and control the activities of certain private bankers and 
managers in the U.S. cross-border business, and, as a result, some private bankers and their 
managers came to believe that a certain degree of non-compliance with UBS policy was 
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acceptable in connection with operating the U.S. cross-border business. Also, despite the 
above-described policies prohibiting certain contacts with U.S. persons, UBS did not have 
an effective system to capture and record instances when private bankers in the U.S. cross- 
border business may have violated U.S. laws. As a result, UBS did not monitor such 
activity and thus was not able to deteamine whether or not such activity may have required 
tax information reporting and backup withholding for certain payments made to the 
accounts of such clients. 

15. Following a March 2006 whistleblower letter by a former Geneva-based UBS private 

banker alleging that the actual practices of UBS private bankers ran contrary to an internal 
legal document posted on UBS’s intranet that outlined what business practices were 
forbidden by UBS and further alleging that the actual practices were actively encouraged by 
managers in the U.S. cross-border business, UBS conducted a limited internal investigation 
of the U.S. cross-border business. That investigation did not examine or follow up on 
available evidence of private banker comratmications with U.S. clients and, as a result, it 
found only “isolated instances” of non-compliance. A thorough investigation would have 
uncovered violations of U.S. law as described in this statement of facts. 
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EXHIBIT D 



EXHIBIT D TO DEFERRED 
PROSECUTION AGREEMENT 
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INFORMATION LETTER REGARDING TERMINATION OF YOUR CURRENT 
BUSINESS RELATIONSHIP WITH UBS AG 


Dear Client, 


On 17 July 2008, UBS publicly announced that we will no longer provide cross-border services to 
U.S. domiciled private clients and to offshore trusts, foundations and non-operating corporations 
beneficially owned by a U.S. individual) through non-U.S. regulated entities, such as the UBS unit 
currently serving you. UBS is writing to you today to provide information on how this change 
affects you. 

UBS unfortunately will no longer be able to continue to provide services to you through your 
current account relationship. Going forward, UBS will provide services to persons domiciled In 
the United States solely through our U.S.-regulated domestic U.S. business (UBS Wealth 
Management USA) and our other SEC-registered unite such as UBS Sviriss Financial Advisers 
AG (“UBS SFA’) and UBS International Hong Kong Limited (UBS-I) with client assets booked in 
New York. We are thus providing you with notice to terminate your current banking relationship 
and all associated services and agreements with the master number ([NUMBER]] within 45 days 
from the date of this letter, pursuant to Article 13 of the General Terms and Conditions of your 
agreemant with UBS AG . 

UBS is fully committed to executing the complete exit from this business as expeditiously as 
possible and in an orderly and lawful manner. This exit will result in the termination of your current 
business relationship with the UBS unit oun'ently serving you. 

What you must do In connection with the closure of your account. 

You must fMomptly instruct us to transfer the positions currently held in your account (or to 
liquidate such positions and transfer any resulting proceeds) to a financial institution that you 
designate. Further, you must promptly instruct us to transfer all contents, including cash, property 
and documents, held in your custody, safety deposit box or other safekeeping accounts. In this 
regard, a return notice form is enclosed. We kindly ask that you execute this form and return it to 
us within 45 days. 

We suggest that you authorize a transfer to one of our SEC registered entities - UBS Wealth 
Management USA, UBS SFA or UBS-I - each of which allows UBS to provide a broad array of 
quality advice and services to U.S. clients (in the US and elsewhere) consfetent with our global 
standards. Please note that a transfer to any of these UBS unite requires that you supply a 
properly executed U.S. Form W-9. "Request for Taxpayer Identification Number and Certification” 
[Note; Attach or enclose - W-9]. 

U.S. clients have responded very positively to the investment opportunities and service models 
that those units offer. UBS Wealth Management USA provides a complete set of domestic 
wealtii management services to prhrate clients through 480 branches throughout the United 
States and 8100 dtent advisors. tlBS SFA is a Swiss-based investment adviser that offers 
investment propams, trained private bankers, and expertise in global investment diversification. 
UBS-I is a Hong Kong based investment adviser (with client assets booked in New York) that 
offers Investment programs, trained private bankers, and expertise in global Investment 
diversification. 
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What other considerations might apply In connection with the closure of your account. 


UBS recommends that you consult with your U.S. tax advisor or tax preparer to determine any 
applicable U.S. tax consequences in connection wRh the closure of your existing UBS account, 
including whether you have any additional U.S. tax return filing or ottier disclosure obligations with 
respect to prior tax years or the closure of your account. In the event that you and your tax 
advisor identify any issues arising from prior fax years, UBS would like to inform you that the 
Internal Revenue ^rvtee (IRS) has a voluntary disclosure practice to encourage U.S. taxpayers 
to bring themselves voluntarily into full compliance with the U.S. lax laws, and, in exchange, the 

plicable penalties and fines. 


What are the consequences of not pursuing voluntary disclosure to address any issues 
arising from prior tax years in connection with the closure of your account 

You should be aware that, as publicly reported, the Department of Justice (DOJ) has an ongoing 
investigation of United States taxpayers using offshore accounts to evade U.S. taxes and defraud 
the IRS. As publicly reported. UBS is continuing to cooperate with the ongoing investigation. In 
addition, as publicly reported, the IRS has issued a civil "John Doe” summons to UBS seeking the 
identities of U.S. taxpayers who maintained accounts with UBS in Switzerland for which they did 
not supply UBS with an IRS Form W-9, We understand that, among other things, if the DOJ and 
IRS based on information obtained through these processes, or otherwise, were to initiate a civil 
examination or criminal investigation of a taxpayer «rho has not already pursued voluntary 
compliance, the advantages of the IRS voluntary disclosure practice will be unavailable. 

Please be advised that, pursuant to Swiss law requirements, UBS will preserve all records of your 
account following tenmination for a period of ten years. 


What will UBS do to help you in connection wHh the closure of your account. 

UBS has assembled and trained a dedicated team of advisory personnel to fully support you in 
relation to the dosing of your accounts). In order to assist clients with voluntary disclosure to the 
IRS, UBS will provide documentation necessary, including income statements and, upon request 
by an accredited fax advisor of your choice, capital gain and loss statements free of charge. 

What will happen if you do not provide instructions within 45 days with respect to your 
account. 

Please be advised that if your instaiclions are not received within 45 days of the date of this tetter, 
UBS AG will initiate any steps deemed appropriate for the closure of and remittance of funds in 
your account. Such steps may anclude the liquidation of your assets, and sending a U.S. dollar- 
denominated check to you in the amount of the closing balance of your account, or the holding of 
such a check at UBS in Switzedand for you. 


Should you have any questions, please do not hesitate to contact UBS AG at {[NUMBER]]. 
Sincerely, 

Stephan Zimrriermann 

Chief Operating Officer Global WM&BB 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SECURITIES AND EXCHANGE 
COMMISSION, 

100 F Street, N.E 
Washington, D.C. 20S49 


Plain tiH, 

V, 


Civil Action No. 


DBS AG, 


Defendant 


COMPLAINT 


Case: 1:09-cv-00316 
Assigned To : Robertson, James 
Assign. Date : 2/18/2009 
Description; General Civil 


Pluntiff, Securities and Exchange Commission (“Commission”) alleges as 


follows; 


SUMMARY 

1 . From at least 1999 through 2008, defendant UBS AO (“UBS”) acted as an 
unregistered broker-dealer and investment adviser to thousands of United States cross- 


border clients to ftcilitate the ability of those clients to maintain undisclosed accounts in 
Switzerland and other locations outside of the United States, which enabled those clients 
to avoid paying taxes related to those accounts. UBS used United States jurisdictional 



for hs Uritted States ^Ssr^iOtdtiatdlieiits. ' 'M aU>;tiiQe^ UBS wa^^warethait if eotdd 
provide these services to UnitedXtates cross-border ciimits cmly throu^ an emti^ 
registered with tite Commission as a broker-dealer or investment adviser. UBS was not 


Permanent Subcommittee on Investigations 

EXfflBIT #4 





113 


so registered with the Commission. From 2001 through 2008, as a result of its provision 
of unregistored broker-dealer and investment advisory services to United States cross- 
border clients, UBS had ill-gotten gains of at least $380 million. 

2. By acting as an unregistered broker-dealer and investment adviser, UBS 
violated Section 15(a) of the Securities Exchange Act of 1934 (“Exchange Acf’) [15 
U.S.C. §78o(a)] and Section 203(a) of the Investment Advisers Act of 1940 (“Advisers 
Act”) [15 U.S.C. §80b-3(a)]. The Commission, accordingly, seeks a final judgment that 
(a) permanently enjoins UBS from violating Section 15(a) of the Exchange Act [15 
U.S.C. §78o(a)] and Section 203(a) of the Advisers Act [15 U.S.C. §80b-3(a)l, (b) orders 
UBS to disgorge the ill-gotten gains that it received from its United States cross-border 
business, and (c) giants such other relief as the Court deems appropriate. 

JURISDICTION AND VENUE 

3. This Court has jurisdiction pursuant to Sections 21(d)(1) and 27 of the 
Exchange Act [15 U.S.C. §§ 78u(d)(l) and 78aa] and Sections 209(d) and 214 of the 
Advisers Act [15 U.S.C. §§80b-9(d) and 80b-14]. Defendant UBS, directly Or indirectly, 
made use of the mails or the means and instrumentalities of interstate commerce in 
coimection with the acts, practices, and courses of business alleged in this Complaint 

4. Venue in this Court is proper under Section 27 of tfve Exchange Act [15 
U.S.C. § 7gaa3 and Sectkm 209(d) of Ac Advisers Act [15 U.S.C. §80b-9(d)]. 

DEFENDANT 

5. Defrmdant UBS is a corporation organized under Ae laws of Switzerland 
vriA its headquarters located in Zurich and Basel, Switzerland. UBS, directly and 
through its subsidiaries, operates a global financial service business. Certain of UBS’s 

r 
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securities are listed on flie New York Stock Exchange. UBS has certain subsidiaries that 
are registered with the Commission under the Exchange Act and die Advisers Act 

FACTS 

6. Beginning no ter than 1 999, UBS operated a cross-border business 
through which it provided brokerage and investment advisory services to certain United 
States persons and offshore aitities with United States citizens as beneficial owners 
(“United States cross-border clients”) who maintained accounts at UBS in Switzerland 
and other locations outside of the United States. UBS provided the brokerage and 
investment advisoiy services largely flirough individuals known as clients advis»s. At all 
relevant times, UBS held billions of dollars of assets for these United States cross-border 
clients. 

7. These cross-border broker^e and investment advisory services ftat UBS 
provided required registration with the Commission pursuant to the Exchange Act and the 
Advisers Act UBS, however, was not so registered with the Commission as a broker- 
dealer or investment adviser, and the client advisers servicing the United States cross- 
border clients were not associated with a registered broker-dealer or investment adviser. 
The Exdiange Act and the Advisers Act restricted the activities that UBS (and the client 
advisers engaged in the United States cross-border business), absent registration, could 
engage in with such United States cross-border clients eitiier while m the United States or 
by using United States jurisdictional means such as telephones, focsimiles, mail or e- 
mail, including the provision of investment advice and the soliciting of seci^ties orders. 
At all relevant times, UBS was aware that tfie brokerage and advisoiy services it provided 
tiirough its cross-border business to United States clients required that UBS register. 
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8. UBS operated its cross-border business with United States clients in part 
by having client advisers travel to the United States to meet with existing and prospective 
clients. The United States cross-border business was serviced primarily fiom service 
desks located in Zurich, Geneva, and Lugano, Switzerland which, during 2001 through 
2007, employed approximately 45 to 60 Swiss-based client advisers who specialized in 
servicing United States cross-border clients. These clirart advisers traveled to the United 
States, on average, two to diree times per year on trips that generally varied in duration 
from one to three weela, during which the cliatt advisers generally fried to meet whh 
three to five clients per day. In many instances, cliatt advisers attended exclusive events 
such as art show% yachting events, and sporting events in the United States, often 
sponsored by UBS, ft>r the purpose of soliciting and communicating with United States 
cii^ts. When meeting wHh United States cross-border clients, the client advisers 
provided account information; marketing materials; recommendations as to the types of 
accounts that would be most appropriate for their clients; advice as to die merits of the 
various ^pes of investments, including managed accounts; and on certain occasions, 
acc^ted and transmitted orders for securities transactions. 

9. UB S also provided these services to United States cross-border clients by 
having die client advisers use otiier United States jurisdictional means such as telephones, 
fecsimiles, mail, and e-mail. 

10. Asa result of providing its broker^e and investment advisoiy services, 
UBS received transaction-based and other compoisation from ite United States cross- 
bord» clients. 
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1 1 . Because UBS provided th^ brokerage and investment advisory services 
without registering as a broker-dealer or investment adviser, the accounts tiiat UBS 
maintained for United States cross-border clients were not subject to record-keeping, 
examination, and other requirements of the Exchange Act and the Advisers Act Thus, 
the accounts, the beneficial owners of the accounts, and the activity in the accounts were 
undisclosed to United States replators, which enabled fiiose United States cross-border 
clients with undisclosed accounts to avoid the payment of taxes related to toe assets in 
those accounts. 

12. During toe relevant period, UBS’s United States cross-border business 
provided imregistered securities-related and investment advisory services to accounts of 
at least 1 1,000 to 14,000 United States cross-border clients. The United States cross- 
border business generated ^proximately $120 to $ 140 million in annual revenues for 
UBS. 

13. Effective January 1, 2001, UBS entered into what was known as a 
Qualified Intermediary Agreement (“QI Agreement”) with the Internal Revenue Service 
C'IRS”). The Qualified Intermediary regime imposed certain badcup withholding and 
information reporting requirements on foreign financial Institutions. As part of toe 
process of implementing toe QI Agreement, UBS, as a foreign financial institution, was 
required to ensure that its United States cross-border clients that were holding United 
States securities eitoer disclosed toeir accounts to toe IRS or disposed of toeir United 
States securities. As a result of its decision to miter into toe QI Agreement, UBS had a 
heightened sensitivity to its exposure to toe federal securities laws. 


5 



117 


14. Because it wanted to continue to allow United States cross-border clients 
who wished to do so to maintain undisclosed accounts, UBS, through the use of United 
States jurisdictional means, sought authorization by United States cross-border cliatts to 
sell United States securities in their accounts evai though UBS was aware that 
solicitation of securities transactions required registration under the federal securities 
laws. Prior to January 1, 2001, UBS effected sales of approximately $530 million of 
United States securities held by United States clients. UBS also continued to provide 
unregistered securities-related services with respect to foreign securities to United States 
cross-border cliaits. 

1 5. UBS also advised United States cross-border clients to establi^ managed 
accounts under which foreign-based UBS portfolio managers would make virtually all 
investment decisions for the clients. UBS believed the maintenance of managed accounts 
would enable UBS to reduce die improper use of United States jurisdictional means. 
Managed accounts also were more profitable to UBS than were standard securities 
accounts. Ultimately, however, a significant percentage of United States cross-border 
clients were unwilling to establish managed accounts. 

16. UBS, through its client advisers, used a variety of United States 
jurisdictional means to communicate widi United States cross-bordw clients about their 
United States and foreign securities and abmit establishing managed accmmts. 

17. UBS took action to conceal its use of United States jurisdicfional means to 
maintain its cross-boider business with United States cross-botder clients. Among other 
things, client advisers typically traveled to the United States with enciypted l^top 
computers and received training cm how to avoid detection by United States authOTities of 
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the client advises^ ’ activities in the United States. UBS client advisers used the encrypted 
computers to provide account-related information to United States cross-border clients, to 
show marketing materials for securities products to tiiose clients, and occasionally to 
comraimicate orders for securities transactions to UBS in Switzerland. 

1 8. During tire relevant time, UBS adopted written policies and provided 
trwning that purported to address the limits on the activities in which UBS client advisers 
could eng^e in servicing United States cross-border cHaits. UBS, however, did not 
have a meaningful method of monitoring for compliance with those limits. As a result 
client advisers and their managers came to believe that a certain degree of non- 
compliance with UBS policy was acceptable in connection with opmting the United 
States cross-border business. UBS was aware that client advisers continued to travel to 
the United States and to use other United States jurisdiction^ means to provide brokerage 
and investment advisory services to United States cross-border clients. 

19. In a series of communications starting in 2005, while he was still 
employed at UBS, and culminating in a March 2006 whistleblower letter to UBS 
following his departure, a former Geneva-based UBS client adviser alleged fliat the actual 
practices of UBS clirait advisers ran contrary to an internal legal document posted on 
UBS’s intranet that outlined what business practices were prohibited and flirflier alleged 
that the actual prat^ces were actively encouraged by managers in the United States cross- 
border business. UBS conducted a limited int«nal investigation of the United States 
cross-bordw business that found only “isolated instances” of non-compliance. The 
communications sowed s^ain to highlight for UBS the legal challenges posed by the. 
continuing operation of the United States cross-border business. 
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20. In February 2006, UBS undertook a review of measures that coxild 
improve the compliance in DBS’s United States cross-border business with United States 
laws, including the federal securities laws. In the course of the review, UBS examined 
the impact that those measures would have on its United States cross-border business. 
Only those measures feat were classified as having “No/little business impact” or “Some 
reduction in business” were adopted by UBS, whereas those measures feat were 
classified as resulting in a “Virtual/rea! exit” from the United States cross-border business 
were not adopted at that time. 

21. Beginning no later than April 2006, and continuing until August 2007, 
UBS conducted a review of strategic options for the United States cross-border business 
in light of the continued focus by UBS on the compliance risks faced by feat business. 
The review identified various options for fee United States cross-border business, 
including winding down, selling, or spinning off fee business. Throughout the entire 
period of this review, UBS continued to use United States jurisdictional means to provide 
fee unregistered brokert^e and investment advisory services to United States cross- 
border clients. 

22. In August 2007, UBS d^ermined to seek a gradual elimination of the 
United States cross-border business, as opposed to ending fee business immediately. In 
fee fall of 2007, after initial contacts by the Departrawit of Justice concerning UBS’s 
cross-border business, UBS took steps to begin implementing its August 2007 decision to 
wind down fee United States cross-bmder business, including by imposing a ban on 
client advism' travel to the United States and limiting new securities account opmiings for 
United States clients to UBS’s registered entities. As late as November 2007, UBS 
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allowed certain client advisers to travel to the United States to meet wift United States 
cross-border clients. 

23. On July 1 7, 2008, in die course of a hearing by the United States Senate 
Permanent Subcommittee on Investigations, UBS announced that it would cease 
providing securities services to United States cross-border cliente. 

24. As a result of its provision of unregistered broker-dealer and investment 
advisory services to United States cross-border clients, as described above, UBS had ill- 
gotten gains of at least $380 million. 

CLAIM ONE 

Violation of Section IStal of the Exchange Act flS U.S.C. S78ofall 

25. Paragraphs 1 through 24 of this Complaint are hereby restated and 
incorporated herein by reference. 

26. Defendant UBS acted as a broker-dealer within the meaning of Sections 
3(aX4) and 3(a)(5) of the Exchange Act [15 U.S.C. §§78c(a)(4) and 78c(a)(5)] and, 
directly or indirectly, made use of the mails or means or instrumentality of interstate 
commarce to effect transactions in, or to induce or attempt to induce the purchase or sale 
of, securities (other than an exempted security or commercial paper, bankers’ acceptances 
car commercial bills) without being registered with the Commission in accordance with 
Section 15(b) oftiie Exchange Act (15 U.S.C. §78o(b)]. 

27. As srt forth more fully above. Defendant UBS, while acting as an 
unregistered broker-dealer, among otiier things, solicited, established, and maintained 
brokraage accounts for United States cross-border clients; provided account infOTmation; 
executed securities transactions; and received transaction-based compensation. 
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28. By reason of the foregoing, Defendant UBS violated Section 1 5(a) of flie 
Exchange Act [15 U.S.C. |78o(a)]. 

CLAIM TWO 

ViolatioB of Section 203fa’l of the Advisers Act f IS U.S.C. S80l>-3fall 

29. Paragraphs 1 through 24 of Ais Complaint are hereby restated and 
incorporated herein by reference. 

30. Defendant UBS acted as an investment adviser within the meaning of 
Section 202(a)(l 1) of die Advisers Act [15 U.S.C. §80b-2(a)(l 1)] and, directly or 
indirectly, made use of the mails or means or instrumentality of interstate commerce in 
connection with its business as an investment adviser without being registered and 
without the applicability of Section 203(b) of the Advisers Act [15 U.S.C. §80b-3(b)] or 
Section 203A of the Advisers Act [1 5 U.S.C. §80b-3a]. 

31. As set forth more folly above, UBS, while acting as an unregistered 
investment adviser for compensation, solicited managed accounts; provided investment 
advice; and managed greater than $25 million in assets for United States cross-border 
clients. 

32. By reason of foe foregoing, defendant UBS violated Section 203(a) of foe 
Advisers Act [15 U.S.C. §80b-3(a)]. 

PRAYER FOR HFLIICF 

WHEREFORE, the Commission respeotfolly requests foat this Court raiter a 
final judgment 
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A. POTianently enjoining Defendant UBS from violating Section 15(a) of the 
Exchange Act [15 U.S.C. §78o(a)] and Section 203(a) of the Advisers Act [15 U.S.C. 
§80b.3(a)3: 

B. Ordering Defendant UBS to disgoige the ill-gotten gains thsd it received 
from frie business of acting as an unregistered broker-dealer and investment adviser as 
described in this Complaint; and 

C. Granting such other reliefas the Court deems appropriate. 



ictfully sul 



Scott W. Fi 
Laura B. Jcjbepl 
Thomas D, 

Andrew H.'Felle) 

Attorneys for Plaint 
Securities and Exchange Commission 


100 F Street, N.E. 

Washington, D.C. 20549 
Telephone; (202) 551-4968 (Josephs) 
Facsimile: (202)772-9231 


Dated: February 18, 2009 
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IN THE UNTTH) STA1ES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 


FILED by IG D.C. 
ELscniwflc — " 

JUNE 30. 2008 


STCVEH K. UUt(MO*l 
CLERK UJ^. Sicr. CT. 
S.O. or nA.'M4AMt 


IN THE MATTER OF THE TAX 
UABIUTIESOF: 


CASE NO. 

08-21 864-MC-LENARD/GARBER 


JOHN DOES, Umted Statei taxpayer, wbo at any 
time durrag die ye»rs effided December 3 1, 200^ 
dneugh OeceaidT^ 31, 2007, bad signatons or other 
audiority (including audiority to withdraw funds; 
to nake inv^tment deciabns; to reodve account 
statazMsits, trade confinnBlions, or oths account 
mfonnatio&; or to receive advice or solicitations) 
wito rei^ieot to any financial ucounts n^mtained 
at, momtored by. or managed tbrougji any office in 
Swhz^and of UBS AC its subsidiaries or 

affiliates and for whom UBS AG or its subsidiaries 
or affiU^es (1) did not have is its possessioa Forma 
W-9 tocecuted by such United States taxpayers, and 
(2) had not filed timely and accurate Forma 1099 

naming such United States taxpayers and re p orta^ 
to United StatM taxing auihorities all repor^le 
payments made to such United States taxpay^. 


DECLARATION OF DANIEL REEVES 
1, Daniel Reeves, pursuant to 28 U.S.C. Section 1 746, declare and state: 

1. I am a duly coinmisstoned Internal Revenue Agent and Oifsboie Compliance 

Technical Advisor employed in fiic Small Bioiness/Self Employed Business Divisiem of the 
Internal Revenue Swt<» and am argued to the btemai Revtetue Servicers Offibore 
Coti^Kance Initiative. The O^ore DunpUance laitiidive develops projects, methodologies, 
and tednuques for Identifying United States taiq^ayers who are involved in abusive ofishore 
transactions and financial arrangomente for tax avoidance pmposes. I have been an Istemal 
Bovqquc A^nt tor more than fitirty years and ha\^ specialized in ofi^iore investigations fc? the 
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last ei^ years. As aa btental Revenue Agent, Ihave received training in tax law and audit 
techniques, including specialized training in abusive ofi&hore tax issues, and have extensive 
exjwience in investigating ofiEshore tax niattaa. 

2. For the past six years I have been the lead investigator for foe Internal Revenue 
Service’s Offiihore Credit Card Project and odier ofShore conqtliance initiatives. I developed 
many of the investigative techniques and procedures being used to identify United States 
taxpayers with o&hoie bank accounts. I am also one of the developers of the Internal Revenue 
Service’s offshore training programs for investigators and have participated as an instructor and 
expert at numearous presentations and training sessions on identifying offshore accounts. 

3. The Memat Revenue Service is now investigating United Slates taxpayers who 
maintain accounts with UBS AQ io Switzerland but who have not provided to UBS (via Forms 
W-9) their taxpayer idtotification numbers and other information necessary for nporting to the 
Internal Revenue Service (via Forms 1099) taxable income earned form their Swiss accounts. To 
facilitate this investigation, the Intemal Revenue Smice, once aufoorized by foe Court, will 
issue under foe aufoorify of Section 7602 of foe Intenial Revenue Code (26 U.S.G.), a “John 
Doe” summons to UBS. A copy of this summons b att^hed as Exhibit A. 

4. UBS is a Sijpss bank wifo branches around the world and with a major pies«iee in 
foe United States. UBS provides, among other services, private bankiag services to wealthy 
United States taxpayers. The records sou^t \>y foe summons will reveal the idraititjes of and 
disclose transactions by persons who may be liable for federal taxes and will enable foe Intemal 
Revenue Service to investigate vfoether those persons have eoii^Ecd with the intemal revenue 
laws. 
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5. Based cm mfiutnation received the Inteinai Revenue Srarvice, it is likely dial fee 
persons in file “John Doe” ctes may have been under-r^orting income, et^ng income taxes, 
or otherwise violating the internal revenue laws of the Umted States. 

6. The “John Doe” stanmons tt UBS relates to the investigations of an ascertainable 
groiqi or class of persons. Iheie is a reasonable basis for believing fiiat this @toup or class of 
Pascals has foiled or may have foiled to comply with provisions of the internal revenue laws. 

The .information and documents sought to be obtained from the examination of the records or 
testimony (and the identity of file persons with reflect to whose tax liabilities the summonses 
have been issued) are not readily available from sources other than UBS. 

1. THE SUMMONS DESCIOBES AN ASCERTAINABLE CLASS OF PERSONS 

7. The proposed “John Doe” summons seeks information regarding United States 
taxpay^s who, at any time between December 31, 2002 and December 31, 2007, had financial 
accoutite with UBS in Switzerland, and for whom UBS (1) did not have in its poss^icm IRS 
Forms W-9, and (2) had not submitted timely and accurate IRS Forms 1099 to United States 
taxing authorities r^rting all i^xirtable payments made to the United States taiqiayers. 

8. This class of persons is easily ascertainable by UBS. As explained below, UBS 
divides their United States tar^ayer clients into those vdw provide an IRS Form W-9 and those 
who do not The very nature of private banking suggests that UBS will be conversmit with 
virtually all of a client’s significant financial affeirs, including the formation of conaoUed foreign 
entities and the opeming of foreigii accounts. Private banking requires that the primary client 
advisor be femiliar with all of the financial affoirs of the cUent in order to advise the client on a 
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eomprdiensive financta] plan. For these reasons, UBS will be able to readily ascertain the 
identity of the proposed "John Doe" class. 

REASONABLE BASIS FOR BELIEF THAT THE * JOHN DOE’ CLASS 

HAS FAILED TO COMPLY WITH INTERNAL REVENUE LAWS 

A. A United States Taxpayer Who Fails to Disclose Taxable Payments Hat 
Failed to Comply with the Infaa-nal Revenue Laws 

9. United States taxpayers are required to file annual income tax returns reporting to 
the Internal Revenue Service their income fiom all sources worldwide. Taxpayers who fail to 
include taxable payments on their income tax returns have failed to comply with the internal 
revenue laws. 

10. As will be described in further detail below, the “John Doe’- class is limited to 
United States taxpayers with UBS accounts in Switzerland who affirmatively chose not to 
provide to UBS Forms W-9 disclosing their status as United States taxpayers, and for whom 
UBS did not submit Forms 1099 reporting to the Internal Revenue Service all of their reportable 
payments. Based on my experience with offehore accounts, taxpayers who, choose not to provide 
the document necessary for proper reporting do so in order to conceal their income fiom the 
interna! Revenue Service. The &ct that these United States taxpayers chose not to Submit Forms 
W-9 to UBS, thus choosing to remain “undeclared,” provides a reasonable basis tp believe that 
they have feiled to comply vritb the internal revenue laws. Because it does not kiiow the 
identities of those in the “John Doe" class, the Intemal Revenue Service cannot yet audit these 
United States taxpayers' income tax returns to determine whether they reported such payoents. 
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B. The TradMoB of OBMiore Tax H«ven orWmmdal Privacy JnriwBctioiig 

1 1 . The Internal Revenue Service has been concerned with the growing problem of 
United States taxpayere, involved in both lawful and unlawful activities, evading the payment of 
United States taxes by concealing cuueported taxable income in accounts in of&hore tax haven or 
financial privacy jurisdictions. I summarize below several studies that describe the use of 
o^ore tax havm or financial privacy jurisdictiDns and provide a background of the offshore 
private banking Systran. 

a. The Gordon Rjeoert 

12. On January 12. 1981, the hitemal Revenue Setvicje issued a report entitled “Tax 
Havens and Their Use by United States Taxpayers - An Ovfflview,” commonly known as the 
“Gordon Report” for its author, Richard A. Gordon, Special Counsel for International Taxation. 
The Gordon Report was based on a review of judicial decbions and published Utraature in the 
field of international tax planning, research into internal Internal Revrame Service documents 
concerning taxpayer activities, interviews with Internal Revenue Sravioe personnel, personnel 
who dealt with tax haven issues for other federal government agencies, and lawyers and Gratified 
public accountants who specialized in international taxation. Additionally, tite findings in the 
Gordon Report were based on a statistical analysis of available data concerning international 
banking. United States direct investment abroad and foreign investment in the United States. 

13. The Gordon R^rt states that the available data siqrport flie view tisat taxpayers 
rangiug Stun large multi'-nationai companies to individuals and criminals are making rartenrive 
use oftax haven and financial privacy jurisdictions. The Gordon Report concluded fiiat there 
are; 
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enormots and growing levels of financial activity and accumulation of funds in 
tax havens [as well as a] latgs number of transactions involviag iQ^aUy earned 
income and legally earned income which is diverted to or passed through havens 
fi>r purposes of tax evasion. 

b. The Crime and Secrecy Report 

14. On August 28, 1985, the Pramanent Subcommittee on Ihv^tigations of &e Umted 
States Senate Govtmnnmttal Affeiis Committee issued a report entitled “Qiine and Secrecy. The 
Use of Offshore Banks and Companies.” The Crime and Secrecy Report summarized the 
of&hore problem as follows: 

The subcommittee found that the criminal exploitation of p^hore havens is 
flourishing because of haven secrecy and foreign govemmcDt intransigence in the 
foce of ovetwhehnihg evidence of dirty money in their banking systems. The 
effect has been to systematically bbstmct U.S. law mifoicement investigations, 
erode the public's confidence in our criminal justice system, and thwart the 
collection of massive amounts of tax revenues. 

13. The report includes a quote ftom Senator William V. Rotii, Chairman of the 
subcommittee regarding the committee's findings on ttie use of tax haven and financial privacy 
Jurisdictions by American citizens: 

But equally shocking is the fact that we have also found that ol^hoie havens are 
no longer used exclusively by cruninals. Instead, they are increasingly being used 
by othmWise law abiding Americans to avoid paying taxes and to shield assets 
from creditors. 

1 6. The Crime and Secrecy R^rt estimated that the "underground economy” at that 
time (198S) was hiding between SI SO billion and $600 billion apparently unieported incmne 
from both legal and illegal business fiom the Intemal Revenue Sovice. Furthermore, it stated 
that foe underground economy was unquestionably linked to foe use of offrhore focOities. 
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c. The United Nations Report 

17. On May 29, 1998, the United Nations’ Office for Diug Control and Oime 

Prevention, Global Programme Against Money Laundering, released a i^rt entitled “Financial 
Havrais, Banking Secrecy ^d Money Laundering.” The United Nations Report (at 
htto://www.hnolinorgfealin/finhaene.htmll states that offehore financial oentefs, tax hawns 
and bank secrecy jurisdictions -- 


attract fiinds partly because the^ promise both anonymity and tire possibiUty of tax 
avoidance or evasion. A high level of bank secrecy is alimost invarkhly used as a 
selling point by ofisboie financial centers. Many Internet advactismn»ns for banks 
emphasize the strictness of the jurisdiction's secrecy and assure the prospective 
customars that neither the bank nor the ^vemment will ever give bank data to 
another ^vwnmajt When the advertkii^ is for private banks, it also stresses (he 
protection from tax ooUectors. 

United Nations Rqmrt, Part n, “The Global Financial System.” 
d. Offshore Private Banks 

! 8. Private banks are opoational units within hanks that specialize in providing 
financial and related services to wealthy individuals, primarily by acting as a financial advisor, 
estate planner, credit source, and investment manager. 

19. To open an account in a private bank, prospective clients usually must dqmsit a 
substantial sum, ofran $1 milliciu Or more. In return frir this deposit, fiie private bank assigns a 
“jirivate bankta" or “cliiait advisor” to act as a liaison between the client and the bank and to ' 
&cilimte the client’s use of a wide range of tiie bank’s financial services and products. Hiose 
products and savices often span the globe, enabling the client to benefit from servicss in 
carefully selected offrhme jurisdictiosis tiiat tout their strong financial privacy laws. 
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20. Ofi&bore private banking practices have received considerable attention in lecait 

yeais. The Sesiate Pennaneat Subcoininittee on Investigations issued a report concluding that: 

Most private banks offer a numbw of products and services that shield a 
client’s ownership of funds. They include offshore trusts and shell 
coiporarions, special name accoteits, and codes used to refer to clients or 
fimd transfers. 

All of file private banks interviewed by the StAcommittee staff made 
routine use of shell corpotations for thdr cKeats. These shell corporations 
are oftea referred to as “private investment corporations” or PiCs. Th^ 
are usually incorporated in [tax haven or financial privacy] jurisdictions 
. . . which rratrict disclosure of a PIC’s beneficial owner. Private banks 
flien open accounts in the name of the PIC, allowing the PIC's owner to 
avoid identification as the account holder. 

Minority Staff Report for Permanent Subcomnuttee on Investigations Hearing on Private 
Banking and Money Laundering; A Case Study of Oj^ortunities and Vutaerabilities, November 


9, 1999, pp. 881-882. 


21. Similaiiy, the Federal Reserve Bank of New Yoric concluded, after a study of forty 

institutions engaged in private banking, that; 

Most banking institutions maintaip and manage accounts for PICs in their 
U.S. offices; in feet, fiequently PICs ate established for fee client - the 
beneficial owner of the PIC - by one of fee institution’s affiliated trust 
companies in ati offihore secrecy jniisdictiott. The majority of these 
institutions employ the sound practice of applying the same general KYC 
[“Know Your Customer”] standards to PICs as they do to pmonal private 
banking accounts - they identil^ and profile the b^ficial owners. Most 
institutions bad KYC documentation on the beneficiai owners of fee PICs 
in their U.S. files. 

Federal Reserve Bank of New York, Guidance on Sound Risk Management Prai^ices Governing 
Private Banking Activities, July 1997. 
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22. More recently, fl>e Senate Permanent Subcommittee on Inyesti^tions issued a 

re^mrt describing ttiis “sc^histicated ofehore industry,” noting that; 

A sophisticated offebore indushy, composed of a cadre of international 
professionals including tax attorn^, acosimlants, bankers, brokers, 

CQipotatB Boyice providas, and trust administrators, aggr^sively 
preonotra of&hote jurisdictions to U.S. citizens as a means to avoid taxes 
and creditors in their home jurisdictions. These professionals, nsany of 
whom are located or do business in the United States, advise and assist 
U.S. citizens on opeimig offehore accounts, establishing sham trusts and 
shell corporations, biding assets o&hore, and making secret use of their 
offshore assets here at home. Experts estimate tiiat Americans now have 
more ton $1 trillion in assets offihore and illegally evade betwemi $40 
and $70 billion in U.S. taxes each year through the use of oftehore tax 
schemes . . . Utilizmg tax haven secrecy laws and practices titat limit 
corporate, bank, and financial disclosures, financial professionals often use 
offshore tax haven jurisdictions as a "black box” to hide assets and 
transactitais fiom the Internal Revenue Service (“IRS”), other U.S. 
regulators, and law enforcement. 

Mincaity & Majority Staff Report for Permanent Subcommittee on Investigations Hearing 
on Tax Haven Abuses: The Enablers, The Tools and Secrecy, August 1 , 2006, p. 1 . 

23 . Thus, although a Uitited States taxpayer may open a private account fe 
Switzerland, it is often to case tot the bank will form a foreign shell entity in a third 
jurisdiction to act as to nominal own^ of the assets. Keeping to account in to name of a 
foreign entity enables to bank to avoid reporting to the Intema] Revenue Service payments tot 
were essentially made to to United States taxpayer (the true owner of the account). The banks 
remove all visible connections between United Statw taxpayers and the offshore accounts by 
structuring to arrangement to appear as though foreign Ritities are the actual and sole beneficial 
owners. 
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C- UBS & Bradlev Birlieafeld 

24. UBS is a bank headquartered in Switzerland with brandies throughout Ibe 
United Slates, including two in Miami, Flcaida. According to its 2007 Aimual Report, relevant 
portions of which are attached as Exhibit B, UBS provides “a comprehensive range of products 
.and services, individually tailored for wealthy and affluent clients around the world . . 

According to the Annual Report, UBS Wealth Management International & Switzerland reported 
a record “net new money intake" of 125 billion Swiss Francs for 2007 alone, “leadmg to an all- 
time high in invested ass^ of [1,294 billion Swiss Francs] . . 

25. On Octobra- 12, 2007, 1 interviewed Bradley Birkenfcld, a former employee of 
UBS, regarding Ms practices as a client advisor for United States taxpayers wifo UBS accounts in 
Switzerland. On June 19, 2008, Birkenfeld pleaded guilty to conspiring to assist Igor Olrancoff, 
a United Stat^ taxpayer, evade paying $7.2 million in taxes by assisting hiin to cosc^ $200 
million of assets. Attached as Exhibit C is Birtcenfeld’s executed Statement of Facts offered at 
his allocution (“Statement”). Although the Statement does not specifically name UBS, I know 
fiom my prior conversation with Birkeafeld that UBS is indeed the “Swiss Bank” referenced in 
bis Statement. Similarly, although Birkoifeld’s indictment and Statement refers to an individual 
wifii the initials “LO.,” according to an article appearing in the Wall Street Journal and attached 
as Exhibit D, Olaticofirs attorney has confirmed this is indeed a reference to OlenicoK The 
following d^Cription is based on infonnation gafoered during my intwview with Birkenfeld and 
finm Ms Statement 

26. Birkenfeld worked wifo UBS Global Wealth Managonent Mt«iatioDaI & 
Switzerland. Bis primary dudes being to acquire and develop new clients in foe United States, 
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Biik^i&ld was tme of af^iroxiniBtely 40 to 50 private lankiiig ai^loyees of UBS who, wife fee. 
eneoatageme&t of UBS managsm^ traveled to fee United States on a qirairterly basis to service 
United States taxpayers. In order to avoid detection by U.S. aufeorities, according to Btrium&ld, 
UBS trained its bankers when entering the United States to state feisely on customs forms feat: 
they were traveling fw pleasure ratba than for bushuss. UBS private bankws also traveled wife 
encrypted Iqttop cotnputm containing clieiits’ portfolios. 

27. According to Biikenfold, UBS assisted wealthy United States taxpayers conceal 
feeir assete in offshore UBS accounts nominally held by sham entities formed in ovwseas 
jurisdictiotts, many of which were tax havens. UBS collaborated wife United States taxpayers to 
prepare felso and misleading IRS Forms W-8BEN (“Cwtificate of Foreign Status of Beneficial 
Owner for United States Tax Wifeholding”) claiming feat the sham cntitiis owned fee accounts, 
and they failed to prqtare and file IRS Forms W-9 (“Request for Taxpayer Idaitification Number 
and Cortification”) that should have identified the United States taxpayers as fee owners of fee 
accounts. Because it was made to appear as though non-United States taxpayers owned fee 
accounts, UBS would not submit Forms 1099 rqjorting income earned on fee of&hore accounts. 
By concealing the United States taxpayers’ ownership and control over fee assets in fee o&hore 
accounts, UBS assisted feese United States taxpayers evade fee reporting and payment of feeir 
income taxes. 

28. During our interview, Biikenfeld provided to me a letter firom UBS addressed to 
all of its United Stetes taxpayer cKeate with offshore accounts dated Novenibra' 4, 2002. UBS 
sent the letter following its ratty into a Qualified Intermediary Agreemrat CQ-k Agreement”) 
with fee Internal Revenue Service in order to assuage concerns of United States taxpayers feat 
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the Q.L Agreftnent would lesiilt in die di«!losure of their identities to U.S. anihorities. The 

Declaration of Barry Shott contains a full ejcplanation of the QX Agreement. In this letter UBS 

advised that United States taxpayers who did not want to provide Forms Sff-9 would continoe to 

enjoy anonymity, and their identities would not be shared with U.S. authorities. This letter, 

.which is attached as Exhibit E, st^ in part 

The QI re^e My respects client confidendaliQ' as customer infijrtnation are 
only disclosed to U.S. tax authorities based on the provisicm of a W-9 form. 

Should a customo’ choose not to execnte ^h a form, the client is barred fiom 
invfflhnents in U.S. securities but under no circumstances will his/her identity be 
revealed. Consequently, UBS’s entire ctnnpliance with ihi QI obEgadcn does not 
create the risk that his/her identity be shared witti U.S. authorities. 

29. Because it assisted certain United States taxpayers conceal their ownership 

of the accounts, UBS divided its United States taxpayer clients into two groups: (1) those who 
were willing to submit Forms W-9 and have the bank file Forms 1099 reporting their earned 
income, and (2) those who wished to remained “undeclared.” 

30. UBS, through Biikenfeld, assisted Igor Olenicoff, a high-profile United States 
taxpayer, to conceal his ownership of ofi&hore UBS accounts. Igor OlenicofFs story is 
Elustradve because he is similariy situated to ttte “John Doe” class described in the suhunons. 
Many of Birkenfeld's representations f^iarding his dealings with Olenicoff have been 
extensively coveted by both the national and the international media. Some of th«e news 
articles are attached as conqxisite Exhibit F. According to a Wall Street Journal article attached 
as Exhibit D, Olraiicoff was “a major player in Southern California real estafo aM starting his 
conqrany, Olen Prc^erties, in 1973.” Accoidingto the article, Fotbes magtrine listed Olenicoff 
as the 286'*' richest U.S. citizen with an estimated worth of approximately $1.7 billion. 
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3 ! . According to Biikeiafeld, Olenicofi; with IBS’s assistance, fonned a Bahamian 

corporation and fi^udulartty completed an IRS Form W-8BEN to make it a|^ear as though the 
corporajtioo was the beneficial owna of an of&hore account that he had with UBS. To this and 
other bogus entities, Oloiicoff ttansferted $60 million, as well as a 147-fbat yacht. Because it 
was in the name of a foreign aitity, UBS did not n^tf to the Internal Revenue Service any 
payments made to the account, and Olemcoff was able to rcfiain fiom reporting the income 
secure in the knowledge that UBS would maintain &e ttaditicaial Secrecy of Swiss accounts, in 
Decembw 2007, Oleaicoff pleaded guilty to a utminal count of filing a &lse 2002 tax return for 
omitting income earned ftom the offshore assets. 

32. In a document attached as Exhibit G, UBS describes similar tactics to assist United 
States taxpayers evade foe reporting and payment of their income taxes in a document found on 
its own weteate (last visited June 18, 2008). The document is called “Qualified Intermediary 
System: US withholding tax on dividends and interest income ftom US securities,’* and in it UBS 
acknowledges that: 

While foe main issue concerning [ofi^ore entities] is whether they really are 
ccmpimies and also whefoer they really are foe beneficial owner of foe assets, as 
defined by US fax law (fiicts which can be confirmed using foe q^ropriate 
forms), foe basic problem with trusts and foundations is that US tax law tends to 
regard them as transparent intermediaries with corresponding disclosure 
obligations. 

For those clients who wish to use such trusts and foundations but who also wish to avoid foe 
“concluding disclosure <foligations," the document continues, in relevant part, as follows 
(en^hasis added): 

[X}f there is no desire to disclose foe identities of either foe batik’s contracting 
partner or foe b^eScial owner to foe US tax au&oiities, foe possible alternatives 
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are fiw US aecsmties to be excluded &om the portfolio, for the baieScial owner to 
hold than directly, or for a structure to be put tn place between the 
foundaUon/irust and the bank v^ch itelf serves as an indepaideat, non- 
transparent beneficia] ownar (e.g. a 1^ sitity/coiporatirm/company) and submits 
documentation to flie Q1 to this effect 

33. Based on what I have learned from Birfcemfeld and from UBS’s website, it appears 
ftiat UBS offered, throi^out the years addressed by fee “Jolm Doc” suramons, undeclared 
ofr^oie accounte to United States taxpayers. In a document feund cm its own website, UBS 
suggests putting a “structure in place" between the beneficial o wnw and fee bank in order to 
avoid disclosure of their beneficial ownership of fee account to the Internal Revenue Service. In 
short, UBS, in plain language, suggests using a nominee entity as a means of avoiding the 
i^ttir^iecjuirements of fee U.S. tax laws. 

34. United States taxpay«s in the “John Doc“ class who choose to rem^ imdisclosed 

to fee hflemal Revenue Service are likely foiling to conqrly with the Internal Revenue Code 

provisions governing a United States taxpayer’s obligations to report and pay tax on world-wide 

income. Given my general knowledge and experiooce concerning taxpayers who use banking 

and other services in offihote tax havens and financial privacy jurisdictions, as well as 

Bifirenfeld’ s Statement, and the story of Olcaiicoff, I believe it is reasonable to believe that the 

unidentified United States taxpayers described as fee Jrfm Doe class, above, may have foiled to 

comply with provisions of fee internal revenue taw of fee United States. 

in. THE REQUESTED MATERIALS ARE NOT READILY AVAILABLE FROM 
OTHER SOURCES 

35. As described in fee Declaration of Barry Sbott, the United States potoitially has 
two means of obtaining Swiss banking records ofeer fean through UBS’s eompliance wife the 
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proposed John Doc summons. First, the United States Competent Authority may make an 
official request to the Swiss government pursuant to the Convention between the United States 
and the Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on 
Income (“the Swiss treaty”). Second, the United States has a Mutual Legal Assistance Treaty 
(MLAT) with Switzerlard which contains a mechanism for the exchange of information in 
certain circumstances. The MLAT, however, authorizes the exchange of information only in 
connection with a United States criminal investigation of specific charges. Here, the Internal 
Revenue Service is not currently conducting a criminal investigation of the John Doc class. By 
its terms, therefore, the MLAT is not available to obtain infonnation for this civil investigation. 

36. As Mr. Shott states in his declaration, the Swiss treaty historically has been 
applied by the Swiss to require that a request for records identify the particular taxpayer whose 
records are sought. We cannot identify the specific members of the John Doe class. Although 
the Swiss government has indicated a willingness to consider a treaty request for the records of 
the John Doe cla.ss of taxpayers, there is no guarantee the request will be successful since Swiss 
courts could have the final say in whether the records are produced under the Swiss treaty. 
Furthermore, proceeding under the Swiss treaty, which involves action by the Swiss government 
and its judicial system, might result in delays that could delay the investigation of the taxpayers 
in the John Doe class. Section 6501 of the Internal Revenue Code imposes a general three-year 
period of limitations on the assessment of taxes after a return is filed and a six-year period for 
returns willt a substantial omission of income. A lengthy delay in pursuing a possibly 
unsuccessful treaty request could jeopardize the timely assessment of taxes against the taxpayers 
whose records arc sought in this summons due to the expiration of the statute of limitations. 
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37. Finally, the source of any infijmiation obtained in response to a request made 
und« the Swiss treaty is tile same Source ftom which the Internal Revmnie Service will seek 
in&niiatiofl pursuant to the summons - UBS. A request pursuant to the Swiss treaty is a request 
that the Swiss govrnnment use its Ie®il processes to obtain information from UBS. UBS is the 
only source for the information, whethm obtained in response to the Swiss treaty or file John Doe 
summons. 1 am not' aware of any other institution or person that could provide this infonnation 
wifliout getting it from UBS in tiie first instance. 

38. In li^t of the above, the records souj^t by the John Doc summons are not 
oflietwise reasoi^ly and timely available to the hifemsl Revenue Service. 
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IV. CONCLUSION 

39. Asa general proposition, fatemal Revenue Service’s experience h® shown 
a direct correlation between unreported income and the lack of visibility of that income to the 
fatemal Revenue Service. That is, income not subject to third party reporting (such as on Forms 
1099) is fiir aaore likely to go unreported than income that is subject to such reporting. This 
genoal proposition is buttressed by examples such as Igor Oienicoff. h> short, the btemal 
Revenue Service’s experimice provides a reasonable basis to believe United States taxpayers 
■with “ondeclated” of&hote accounts with UBS are not in compliance with inteinal revenue laws 
with respect to such accounts. 


I declare under penalty of pequry, pursuant to 28 U.S.C. Section 1746, that the foregoing 
is true and correct 

Executed this “t^-^ dav of June 2008. 

DANIEL REEVES 
Revenue Agent 
Intmtal Revenue Service 
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IN THE IMTED STATES DBIKlCr COURT K)R IHE 
SOUniERN DISTRICT OF FLORIDA 


CASE NO. 


IN THE MATTER OF THE TAX 
UABE,rnES0F: 

lOUM DOES, Untted Stste* taqxQ'm, vitio attny 
time the yeais «ad|ed Deember 3 i, 20 (D 

ftrou^ December 3 1 , a> 07 , had agnatum or oBiii 
{indodaig 8 adim% to vvilhdimr firnds; 
to make tnvestjnaBt dedalans; to leoeive account 
Mmneats, trade oDofinoatians, or o&et accoont 
infiamatiaii; or to teo^ advice or soHdiadont) 
widi wqwct to any firandal aceoms maintained 
8 t,mcmitoredby, m managed dvott^ai^ office is 
S^tzerland of UBS AO or its snbodiaties or 
afSUales and &r adtom UBS AO or ita atibtidiaies 
or afBEntes ( 1 ) did not have in its poBeasion Fonaa 
W'S execoti^ fcj SQch United States tatqs^ess, and 
CZ) had not filed timely and acoorate Forms 11 ^ 
naming such Untted States tBaptorets and n^xntiag 
to United States taxing andiorities all reportable 
payineaats iinde to aoch Uiiitad Statm tai^ayeis. 

’DECLARATION OF BARKY B. SHOTT 

I> Barry B. Sholt. pissuant to 2 S U.S.C. SeciiOB 174 £, dedaia and stale: 

1 . I am die duly CQmimadaacd Deputy CananiadQoer 09 teMatioaaI)rrifh the Large 
A Ml^iae Botlness Dhdsioo of the hstsmai Revenue Servlee. I ant emplDyed in the offiee.of 
the Comimssiouer, I,arge dt Midsize Bosioess Otvidan, and I am the United States Cosgwtent 
Authority. AsdMCompeteatAudiorify.IovBneetheintaaiatiooBlexdiaogeafinfiimiatian 
ptasuant to tax treadesbetnaen dm Uhifed States and fiaeign countries, Prlortomy ijpinninieat 
as 8 » Deputy Commissioner (Intatoalianal) I waa a DheotorofFieldOpcradoro, and dien 
Isdustiy Direetor for the Finandal Sendees Industry in the Large ft Midsize Buimess IM^oa. 


1 


sstsei.i 


Pprmanent SiihcommiHee on Investigations 

EXHIBIT #6 
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WhOe-wMi'flieFtaaad*! ServkswlBdnstty, IwasdimsUyiMjansBileferoverai^aftai 
Qqalified btemitdiary Pmgcim. 

Tiw QntHfiNi latwmcdiMy Program 

2. The Un>todSt«aiQovenMneiiti8»ued regn l« tiom ,aS6aefiveia 2801, c onflmi iBg 

jhet die IRS 'vmiild leqube tfajtty (JO) poccDt be 'wi&held a|i iacome eamed reject to 

UfliflidStgtegim'estmeMSmetirtwned in foreign fiagaeiiJeccoanBniilew the findgabantoptve 
UJ. withhdding agaitt doeuinsatitio& ohtgined fiom foe beneficial owneis (^foe escoonts. 

3. ln<niderto>isqilifyliiedocnis(9netioB{>nxseduK, fiieIRSciestedfoeQtl8liSed 
{nteimedlaiy Piogiam C^X Program*). Ftteign banks foat agreed to foSow certain jtrocedmes 
could assnma the ra^pcmaibnitios of a U.S. rvithholdfaig agatf Oaclading daenniaiiig tifoiifo 
customs qualified for treaty betKfoa, auch as reduced ot elbnlnated widfoaltUnga, based on 
documents establishing foe identity of foe aecount'a baneficial owner) without disclosing to U.S. 
amhofitieatheideiilitieaoffoesetioit-UnitedStatsaiaxpqFBts. This wane vnloaUe benefit to 
foreign banks in inaiawlBing flwtr burfacss wtfo re^ieot to foe holdmgs of United States 
mvesbnaiila by non-Uidted States taxpsyuis, 

4. In enter for foe QX Program to fancbon as intended, foe foreign banks must 
conecUy and tnifoftilly ascertain the Identity end cifoBuabipbaaidence of ha cBents. Thiis,foe 
Q,I. Program lequitea foreigc hades to obtain and inaintain ISS Porms W-SBEM, which rqiott 
foe idendtiss of non-Xlnitsd States aceotmt holders, or IRS Focoa W>9, vidiicb tep(»t foe 
identities of United States aecoont holders. Modal copies of Forma W-gBEN and V-9 are 
sttaifoed as ExhMa A and B, respectively. In additfon, foe QX Program requinsfote^ banka 
to oonimndieiit identities wifo greater scrofiny than in foe past SpecfficaSy, foreign batiks 
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mast i3Ci«an>afomalidaatiaiaiion,dti2gMh^ and leaMtaq/docianMiMlo^ CUoils eltWi^ 

ium-Unit«i States i«^da»»/(M!ni^4> ■tt’ ^ 

ba&k»s liave comact wiSi die dim ta to TJnitod States, sticb as meeting in persca aM ccmuats 
via tdetdame. maU. 04naii and fin. 

5. PiitaaaiittotoQXProgiaai,fitisie&banlEamaiiriaii]mgBoo{}imtsfi>rUiiited 

States dims ate tequiied to prepae and tiansmit to to IRS, Fonns 1099 K^xstiag {lajrmetits on 
United States inveimneats. Cctetally, to Fom 1099 iterating cover .intaest, dividends and 
sales peceeds on UnitEdStalaa iovesImeiits. Hie Fonn 1099 Is issued by to bank to to United 
States t(»^pi?er and to inibnoadon eoBtuned therein is provided to to IRS. 

S. WheieaUnited3iBleslaxp8yeiefbsestosnbmlttopiD!!erdocumaitati(ai.a 

foreign bank tot Is patty to a Ql Agreement nuiat bedo^ tvitoold at tweoQr-dgjbt (28) perosst 
onatlU^.soiiiesincome,justEkeaU.S.baDk. Ifatodgn bank that ia party to a QX 
Agieement (0 knoiws tot an acscouot bolder is a Uitod StateS’taxpayei vto should be ptovalmg 
docuseiitatkm, and (2) to diteiBn bank is prohibited by law Qndndi'ig by oonliaeO ftom 
disclosing to aoeount holder, ton to todgn bank most legnest from to account hold» to 
authority eidier to diKlose his identity or to exclude US. secutWes from Ms accoont If to 
fbxeign bank does not xecdve aatonity to disclose to owner's ids8rto or to exclude US. 

securities in 60 days, h must sell to US. securities in the account 

7. IfcHeatscIshningnon-United States resideace/ciiiaBBahip do not docamenittoir 

statns, to toeigii bank is lequhed to apply various pseSumpdODS, sll of wfakh wmdd result In 
withboltoig on US. source paymoits. 
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4 1 1 864-JAL Document 3 on FLSD D68:^t»:^^1/5b6fe27 aBtage 66 of 

! 

8. IJBS entered intB a Qi.AgreaneatwiAtlie IRS 012001. 

Access to Swiss Bank Records Throogb Trea^ Re^uesto 

9. One ofmy<aitr«arespoii5CbiiMesU exchange of infatnurtionundw: tax 
convKitioiis, including die Ccrafventicm lietwwn tiie United States and the Swiss Coi^^daratian 
for die Avoidance of Double Taxadon with Respect to Taxes on Income (tee “Swdss treaty"). 

Aihcte 26 of the Swiss treaty, wiiidi was signed at Washington on October 2, 1996, provides fi>r 
the exchange of infonnatian as is necessary “for the prevention of tax Bsud or the like." 

10. In our eiqicricEtce, Article 26 has been ^pliedconsistenUy by tlte Swiss 
Con^etent Authority, since tee inoqition of tee treaty, to provide the Intemai Revenue Smdoe 
assi^ance only in response to spe^c requests that name a particular taxpayer. It has also beKi 
our exp^cnce teat the Service must have an existeig examination or inves t garifvrt 'fi nnpj»ming a 
^jecitic taxpayer and it must make detailed factual allegations regarding conduct constituting tax 
fraud by tec texpay er in accordance wite the Mutual Agreeanent of January 23 , 2003 , betweai the 
Competent Auteorities of tec Swiss Fcdcratiai and the Unhed States, regarding Article 26. 

11. Recently, r^pittscntEEtivcsOfthcSwss government indicated a willingoess to 
consider a request undw tee treaty that did not qiedflcally identify the taxpayers vteose records 
were sought Even if such a request is made pursuant to tee Swim treaty, tee acesount holders 
wh(»c information is the subject of tee request would be notified by the Swiss go'^mm^t and 
granted tec right to object to the production of teoir records. If the account holder objects to &e 
production of the records, a Swiss court would determine if the records could be produced under 
the treaty. The Swiss court would ^prove tec i^oduclion of records only if it found evidence of 
taxfraud. 
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12. IlietftM Statu aiw tin sMutu«l Legal As!asfBiiceTte)it}r(MLAT)wtth 
5yntzedai4«*ii*«Wa«4jntofiHSeJ'«nu«y23, 1ST?. TlwMLATalsoproviduainBdMnifflji 
tile eiichange of infotnodan, bat i^Ua only taiziiiiiitalisyestlgBliDns. Betaasetbe 
invesdgsta in tbe UBS Xotan Doe sammaas edll be iune4 is tavii ia sattm, fie MLAT 
does not pmvidle a metun &T secutiiig die in&nnBtion sougbt in fl» fomnioas. 

I declare under peaal^ of petiuty. punuani to 2* U.S.C. Section 1746, ttol lie fiBegoing 
ia true ami cCBWct 

Eneoutedtilia A(t day of lima 2008 . 

Dcpity CoEDotiaslaina, 

Intaenat Rovenue Service 
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Case 1:09-mc-20423-ASG Document 1 Entered on FLSD Docket 02/19/2009 Page 1 of 6 


IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION _ . ^ ^ V J 


B-10423^- GOLD 


UNITED STATES OF AMERICA, 
Petitioner, 


Respondent. 




filed by_4(^D.C 

FEB 1 9 2009 

STEVEN M.LARIMORE 
CLERK U.S.DIST.OT. 
S.D. of FLA. -MIAMI 


PETITION TO ENFORCE JOHN DOE SUMMONS 
The United States of America petitions this Court for an order enforcing the IRS “John 
Doe” summons served on the respondent, UBS. In support, the United States alleges as follows: 

1. The Court hasjurisdiction over this case under 26 U.S.C. §§ 7402 and 7604(a) 
and28U.S.C. §§ 1340 and 1345. 

2. UBS is an international bank that is also found within this district. 

3. Daniel Reeves is a duly oontmissioned Internal Revenue Agent and Offshore 
Compliance Technical Advisor employed in the Small Business/Self Employed Division of the 
Internal Revenue Service. He is assigned to the Internal Revenue Service’s Offshore Compliance 


4. Revenue Agent Reeves is conducting an investigation to deterdiine'the identity of 
US taxpayers who have violated the Internal Revenue Code by failing to report the existence of, 
and income earned in, undeclared Swiss accounts with UBS. 
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5 . On February 1 8, 2009, this Court approved a “Deferred Prosecution Agreement” 
(DPA) between UBS and the United States, in which UBS admitted that it had engaged in certain 
specified criminal activities in violation of U.S. law. United Stat es v. UBS AG. 09-60033-CR- 
COHN (S.D. FI.) Those activities relate to the matters discussed in the Declaration of Daniel 
Reeves, filed in support of this petition. The Court should take judicial notice of the DPA and 
the Court’s files in that case. United States v. Rev. 81 1 F.2d 1453, 1457 n. 5 (I I* Cir. 1987). 

6. Attached to the DPA is a Statement of Facts that UBS admits are true. In the 


Statement of Facts, UBS admitted the following, among other things: 

a. “Beginning in 2000 and continuing until 2007, UBS . . . participated in a 
scheme to defraud the United States and ... the IRS, by actively assisting 
or otherwise facilitating a number of U.S. individual taxpayers in 
establishing accounts at UBS in a manner designed to conceal the U.S. 
taxpayers’ ownership or beneficial interest in such accounts.” 1 4-A. 

b. UBS “private bankers and managers would actively assist or otherwise 
fiicilitate certain undeclared U.S. taxpayers, who such private bankers and 
managers ‘■knew or should have known were evading United Stales taxes, 
by meeting with such clients in the United States and communicating with 
them via U.S. jurisdictional means in a regular and recurring basis with 
respect to the their UBS undeclared accounts. This enabled the U.S. 
clients to conceal from the IRS the active trading of securities held in such 
accounts and/or the making of payments and/or asset transfers to or fiom 
such accounts. Certain UBS executives and managers who knew of the 
conduct described in this paragraph continued to operate and expand the 
U.S. cross-border business because of its profitability.” H 4.C. 

c. “In or about 2004, the UBS Wealth Management International business 
changed its compensation approach .. . Thereafter, the managers of the 
U.S. cross-border business implemented this new compensation structure 
in a way that provided incentives for U.S. cross-border private bankers to 
expand the size of the U.S. cross-border business. This encouraged those 
private bankers to have increased contacts in the United States with U.S.- 
resident clients via travel to the United States and contact widt U.S. clients 
via telephone, fax, mail and/or e-mail.” 1 5. 


- 2 - 
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d, “During the relevant period [2001 through 2007], Swiss-based UBS 
private bankers also traveled to the United States to meet with certain of 
their U.S. private clients, . . . These [45 to 60 Swiss-based] private 
bankers traveled to the United States an average of two to three times per 
year, in trips that generally varied m duration from one to three weeks, and 
generally tried to meet with three to five clients per day. An internal UBS 
document estimated that U.S. cross-border business private bankers had 
made approximately 3,800 visits with clients in the United States during 
2004. In addition, while in Switzerland, these private bankers would 
communicate via telephone, fax, mail and/or e-mail with certain of their 
private clients in the United States about their account relationships, 
including on occasion to take securities transaction orders in respect of 
offshore company accounts. Private bankers in the U.S. cross-border 
business typically traveled to the United States with encrypted laptop 
computers to maintain client confidentiality and received training on how 
to avoid detection by U.S. authorities while traveling to the United States.” 

■ 16 - 

e. “The U.S. cross border business generated approximately $120 million - 

$140 million in annual revenues for UBS. . .”. 8. This conflicts with the 

estimate of two other sources that UBS’s cross-border business generated 
$200 million in annual profits. See. Reeves Deck, f 43. 

7. On July 1 , 2008, this Court issued an order granting the United States leave to 
serve a “John Doe” summons on UBS AO. Case No. 08-21 864-MC-LENARD/GARBER, 

8. Internal Revenue Agent Arthur S. Brake is authorized to issue “John Doe” 
summonses pursuant to 26 U.S.C. § 7602, 26 C.F,R. § 301 .7602-1, 26 C.F.R. § 30I.7602-IT, 
and Internal Revenue Service Delegation Order No. 4 (as revised). 

9. In furtherance of the investigation described in $ 4 above, on July 2 1 , 2008 
Revenue Agent Brake issued a “John Doe” summons to UBS. That surtunons directed UBS to 
appear before Revenue Agent Reeves or his designee on August 8, 2008 at 10:00 a.m., at the 
place identified in the summons, to give testimony and produce for examination certain books, 
papers, or other data as described in the summons. 
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10. Revenue Agent Brake served an attested copy of the summons on July 21, 2008 
by delivering it in person to James Dow, Director & Head of Compliance for UBS. 

1 1 . UBS failed to appear on August 8, 2008. To date, UBS has failed to comply in 
full with the summons. 

1 2. Except for the items specifically identified in Revenue Agent Reeves’s 
Declaration filed with this Petition, the testimony and documents desaibed in the summons are 
not already in the possession of the IRS. 

13. All administrative steps required by the Internal Revenue Code for the issuance of 
the summons have been followed. 

1 4. The testimony, books, records, papers, and/or other data sought by the summons 
may be relevant to the IRS’s investigation. 

1 5 . The identities of the “John Does” are unknown. Accordingly, the IRS does not 
know whether there is any “Justice Department referral,” as that term is defined by 26 U.S.C. § 
7602(d)(2), in effect with respect to any unknown “John Doe” for the years under investigation. 

16. The Declarations of Daniel Reeves and Barry B. Short filed with this Petition 
establish the four elements necessary to prove a prima facie case to enforce the summons; 

a. The investigation will be conducted pursuant to a legitimate purpose. 

b. The information sought may be relevant to that purpose. 

c. The information sought is not already in the possession of the IRS. 

d. All administrative steps required by the Internal Revenue Code have been 
followed. 
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United States v. Powell. 379 U.S. 48, 57-58 (1964). Accordingly, the burden now shifts to the 
respondent to show why the summons should not be enforced. United States v. Medlin. 986 
F,2d 463,466(U"’Cir. 1993). 

WHEREFORE, the United States respectfully prays that the Court: 

A, Enter an order directing the respondent to show cause, if any it has, why it should 
not comply with summons in all respects; and, 

B. Enter an order directing the respondent to comply in full with the summons, by 
ordering the respondent to appear, testify and produce documents demanded in the summons, 
before Revenue Agent Daniel Reeves, or such other ofScer or employee of the IRS that it may 
designate, within 10 days of entry of the Order, or at such later time and place as may be set by 
Revenue Agent Reeves or such other ofFioer or employee of the ERS. 


R. ALEXANDER ACOSTA 
Unfted States Attorney 



Senior Litigation Counsel, Tax Division 
U.S. Department of Justice 
P.O. Box 403 
Washington, D.C, 20044 
Telephone: (202) 307-6586 
Facsimile: (202) 307-2504 
Stuai 1 .D.Gibson@usdoi .gov 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION 

civiiNo QQ^ 20^ 2 3 


UNITED STATES OF AMERICA, ) 

Petitioner, ) iMcALILEt, 

) 

) 

) 

UBS AG, ) 

) 

Respondent. ) 


DECLARATION OF DANIEL REEVES 

Daniel Reeves, pursuant to 28 U.S.C. § 1746, declares: 

1 . I am a duly commissioned Internal Revenue Agent and Offshore Compliance 
Technical Advisor employed in flue Small Business/Self Employed Division of the Internal 
Revenue Service. I am assigned to the Internal Revenue Service’s Offshore Compliance 
Initiative. The Offshore Compliance Initiative develops projects, methodologies, and techniques 
for identifying US taxpayers who are involved in abusive offshore transactions and financial 
arrangements for tax avoidance purposes. I have been an Internal Revenue Agent since 1977, 
and have specialized in offshore investigations since 2000. As a Revenue Agent, I have received 
training in tax law and audit techniques, and have received specialized training in abusive 
offshore tax issues. I also have extensive experience in investigating offshore tax matters. 

2. Under the authority of 26 U.S.C. § 7602, 26 C.F.R. § 301.7602-1, and Internal 
Revenue Service Delegation Order No. 4 (as revised), Revenue Agent Arthur S. Brake is 
authorized to issue administi^tlve summonses. 


permanent Subconumittee on Investigations 


EXHIBIT #8 
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3. UBS AG is a Swiss Bank widi offices in more than fifty countries, inciuding the 

United States, where it has 437 offices. Among other services, UBS provides private banking 

services to extremely wealthy US taxpayers, including individuals whose net worth exceeds $1 

* ■. 

billion. Unless otherwise indicated, all referent in feis Declaration to “UBS” or “UBS 
AG” refer to those offices located, or those employees based, in Switzerland. 

4. In my capacity as a Revenue Agent, I am conducting an investigation to detennine 
the identities of US taxpajrers who have violated the Internal Revenue Code by failing to report 
the existence of, and income earned in, undeclared Swiss accounts with UBS. 

5. On July 1, 2008, this Court granted a petition filed by the United States for leave 
to serve a "John Doe” summons on UBS, under the authority of 26 U.S.C. §7609(f). 

6. On July 21, 2008, in furtherance of my investigation. Revenue Agent Brake issued 
a "John Doc” summons to UBS AG. On that same day. Revenue Agent Brake served that 
summons on UBS by handing a copy to James Dow, Director and Head of Compliance for UBS 
in Miami, Florida as reflected on the reverse side of the summons. A copy of the summons is 
attached as Ex. 1. 

7. The summons describes the "John Doe” class as: 

United States taxpayers, who at any time during the yeare ended December 31, 

2002 fiirough December 31, 2007, had signature or other authority (including 
authority to wi&draw funds; to make investment decisions; to receive account 
statements, trade confirmations, or other account information; or to receive advice 
or solicitations) with respect to any financial accounts maintained at, monitored 
by, or managed through any office in Switzerland of UBS AG or its subsidiaries 
or affiliates in Switzerland and for whom UBS AG or its subsidiaries or affiliates 
(1) did not have in its possession Forms W-9 executed by such United States 
taxpayers, and (2) had not filed timely and accurate Forms 1099 naming such 
United States taxpayers and reporting to United States taxing authorities all 
payments made to such United States taxpayers. 


- 2 - 
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8. The summons directed UBS to appear at 10:00 a.m. on August 8, 2008, to give 
testimony and produce for examination certoin books, papers, records, or other data as described 
in the summons. 

9. UBS failed to appear at the time and place required in the summons. To date, it 
has foiled to comply in full with the summons. 

1 0. Except as otherwise indicated in this Declaration, the books, records, papers and 
other data sought by the summons are not already in the possession of the IRS. 

1 1 . The testimony, books, records, papers, and/or other data sought 1:^ the summons 
will reveal the identities of US taxpayers who did not disclose the existence of their Swiss 
accounts to the IRS, and who may not have reported to the IRS income related to those accounts. 

12. The identities of the “John Does” are unknown. Accordingly, the IRS does not 
know whether there is any “Justice Department referral ” as that tenn is defined by 26 U.S.C. § 
7602(d)(2), in effect with respect to any unknown “John Doe” for the years under investigation, 

13. All administrative steps required by the Internal Revenue Code for issuance of the 
summons have been followed. 

I. THE SUMMONS SATISFIES THE POWELL REQUIREMENTS 

A. The Internal Revenue Service Iwued the Summons for a Legitimate Purpose 

14. US taxpayers are required to file annual income tax returns with the IRS, 
disclosing the existence of, and reporting any income earned fiom, foreign financial accounts. 

Taxpayen who foil to make these disclosures on their income tax returns have failed to comply 
with internal revenue laws. Many US taxpayers have long employed offshore accounts in 
countries wifli strict banking secrecy laws (such as Switzerland) as a me^s to conceal assets and 
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incoir^ from the IRS. This conduct has deprived the United Static Treasury of untold billions of 
dollars in unpaid taxes. 

15. Ulus far, my investigation has reveled that many US taxpayers concealed 
frieir assete in fhis manner by using secret UBS Swiss bank accounts. UBS dcsscribes the secret 
accounts maintained for its US customers as “undeclared accounts,” By using such undeclared 
accounts, these US taxpayers have violated internal revenue laws requiring full disclosure of all 
foreign financial accounts and all income. These US taxpayers arc the focus of my investigation. 

16. UBS, the summoned party, is a Swiss bank that collaborated with many US 
taxpayers to establish o^hore accounts, and actively conceal those accounts fi^m the IRS. UBS 
has helped these US taxpayers violate US laws by failing to report the existence of foreign bank 
accounts under fiieir ownership or control, and failing to report and pay US income taxes on 
income earned in those accounts. The IRS seeks documents from UBS that would identify and 
help the IRS to investigate these US taxpayers. 

B. The Summoned Information May Be Relevant to the Internal Revenue 

Service*s Legitimate Purpose for Issuing the Summons 

17. The information sought by fiic summons may be relevant to the IRS’s 
investigation of the “John Does.” The summoned materials include: 

* documents identifying each US taxpayer within the “John Doe” class, as 
well as smy documents pertaining to any offshore entities used to hide the true beneficial 
owner of undeclared accounts. These documents are necessary to identify US taxpayers 
involved in this scheme, as well as any entities that may have been used to conceal fiic 
hue owners’ identities; 

• documents reflecting any activity in the undeclared accounts. This 
infonnation could aid in the determination of taxable income; 
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• documents identifying relationship managers for e^h US taxpayer. 
Relationship managets may be foimd within the United States and would be subjwt to 
questioning by the IRS. Relationship managers may know more about why and how the 
US taxpayers formed and concealed their Swiss accounts from the IRS; 

• documents relating to the creation of the undeclared accounts and any 
foreign entities used to conceal such accounts. These documents will furfeer reveal 
precisely how US laxpayeas conducted their af&ire to avoid compliance with internal 
revenue laws, and may reveal whether funds transferred to the accounts had previously 
been taxed; 


• documents pertaining to the referral of each US taxpayer interested in 
offshore accounts from UBS offices in the United States to UBS offices in Switzerland. 
These documents will demonstrate the idwitity of the US taxpayers, the types of products 
and SMvices provided by UBS, as, well as UBS’s referral process, and may reveal facts 
pertaining to the source of the funds in the offihore accounts and the potential liability of 
the US taxpayers for penalties; and, 

• documents related to any domestic bank accounts held by US taxpayers 
in the “John Doe” class. This infonnation may establish the existence of a related 
offrhore account, may establish the taxability of funds in the offshore accounts, and may 
atWitionally uncover potential collection sourees for any taxes that may be assessed. 

C. The Summoned Information Is Not Already in the Goveramenf^s Possession 

18. UBS has provided to the IRS a list of 323 US accounts used to send or receive 
wire transfers to or from UBS Swiss accounts held in die same name, as well as related account 
stetements for 57 of the 323 US accounts. UBS provided these names and account numbers after 
the United States requested that UBS search for wire transfers between accounts within the 
United States and accounts in Switzerland. UBS produced only US-based records, and did not 
produce any Swiss-based records for these accounts. 

1 9. The IRS also has possession of the following documents: 

• six client-specific binders, each relating to one particular member of die 
“John Doe” class. Those binders do not idratify any of the clients to whom the accounts 
relate, as UBS redacted all client-identifying information from die documents before 
producing them to the IRS. UBS provided those binders to the IRS as examples of types 
ofdocumentsinits possession; 
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• documents provide by Bradley Birkcaifeid, a former director in the 
private banking division of UBS, during an interview that I conducted on October 12, 
2007; and 

• documents provided by UBS through die Swiss Banking Commission, 
with client-identi^ng information redacted. 

20. On July 1 6, 2008, the United States made a formal request to the Swiss 
OovOTiment for records puKuant to the Convention between die United States and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income (“Treaty 
Request”). Thus far no records have been produced in response to the Treaty Request. The 
Declaration of Bany Shott explains the present status of the Treaq^ Request. 

U* The Summons Meets All Administrative Requirements 

21 . All procedures required by the Internal Revenue Code, as amended, were followed 
with respect to the summons. 

U. UBS HAS ASSISTED ITS US CLIENTS IN THE “JOHN DOE” CLASS TO 
ESTABLISH AND MAINTAIN “UNDECLARED” ACCOUNTS, AND TO 
CONCEAL THOSE ACCOUNTS FROM US AUTHORITIES. 

A. A Congressional Investigation Concluded UBS has Engaged in Conduct that 
Assisted US Taxpayers to Violate US Law With Impunity. 

22. Following an investigation, in 2008 the Permanent Subcommittee on investigations 
of the United States Senate Committee on Homeland Security and Governmental Af&irs (PSl) 
issued a r^rt entitled “Tax Havens and U.S. Tax Compliance" (“Tax Haven Report")- The 
portion of the Tax Haven Report dealing with UBS, pp. 80-110, is attached as Ex. 2 . hi the Tax 
Haven Report, the PSI concluded that, from at least 2000 to 2007, UBS directed its Swiss bankers 
to target US clients willing to open bank accounts in Switzerland. According to the Tax Haven 
Report, “la 2CK)2, UBS assured its U.S. clients with undeclared accounts that U.S. authorities 
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would not leam of diera, because the bank is not i^uiied to disclose them; UBS procedures, 
practices and services protect against disclosure; and the account information is further shielded 
by Swiss bank secrecy laws ” (Ex. 2 at 83) The report also noted: 

a. “Until recently, UBS encouraged its Swiss bankers to travel to the United 
States to recruit new U.S. clients, organized events to help them meet wealthy U.S. individuals, 
and set annual performance goals for obtaining new U.S. business.” (Id.) 

b. “[UBS] also encouraged its Swiss bankers to service U.S. client accormts in 
ways that would minimize notice to U.S. authorities. The evidence suggests tiiat UBS Swiss 
bankers marketed securities and banking products and services in the United States wifliout m 
appropriate license to do so and in apparent violation of U.S. law and the bank’s own policies.” 

m 

c. Between 2000 and 2007, UBS opened “tens of thousands of accounts in 
Switzerland that are beneficially owned by U.S. clients, hold billions of dollars in assets, and have 
not been reported to U.S. tax authorities.” The report notes that although these accounts were 
owned by US taxpayers, the account owners did not file Forms W-9 identifying themselves as the 
owners, and the bank did not file Forms 1099 reporting the earnings on those accounts to the IRS. 
The bank refers to these accounts as “undeclared accounts.” (Ex. 2 at 83-84). 

d. UBS officials told the PSI in 2008 that UBS maintains accounts in 
Switzerland for about 20,000 US clients, and that only about 1 ,000 of those accounts have been 
“declared” to the US authorities. According to UBS, the 1 9,000 US clients with imdeclared 
accounts hold about $18 billion in undeclared assets. (Ex. 2 at 84). 


- 7 - 
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e. UBS recognized that US taxpayers ‘^ay have a !e^l obligation to report a 
foreign trust, foreign bank account, or foreign income to the IRS.” (Ex. 2 at 87). 

B. UBS Internal Documents Show that UBS Svstematicallv Maintained a 
Significant and Ongoing Presence in the United States. 

23. In a December 2004 intanal report, UBS estimated that in the “last year,” 32 
different UBS Client Advisors traveled to the United States on business. “On average, each 
Client Advisor visited the US for 30 days per year, seeing 4 clients per day. This means that 
approximately 3,800 cUente are visited in the US per year by [Wealth Management and Business 
Banking] Client Advisors based in Switzerland.” (Ex. 3 at U00006000) 

24. In that same report, UBS estimated that it had approximately 52,000 undeclared 
‘‘account relationships” with US taxpayers, containing assets valued at 17 billion CHF (Swiss 
Francs), the equivalent of about $14.8 billion at the time. (Ex. 3 at U00005994) About 32,940 of 
those undeclared accounts contain only cash, v»diilc foe remaining 20,877 accounts contain at least 
some securities. Although there are more cash accounts than securities accounts, foe securiti^ 
accounts held approximately 39 times foe amount of assets in foe cash accounts. (Ex. 4 at 
U00006029). 

C. tfBS Assisted Ha US Customers in Avoiding their Reporting Obligations 
Under US Law, bv Coonseliag Them to Sell their US Holdings and fay 
Helping Them EstabEih Sham Offshore Ownership Entitles to Avoid UBS*s 
Obligations Under the 01 Program. 

25. US taxpayers who control cash-cmly accounts have a legal obligation to disclose 
the existence of those accounts to the IRS, and to report any income earned in those accounts on 
their annual iiteome tax returns. US taxpayers wImj control securities accounts must also disclose 
to the IRS their accounts foat contain securities. For accounts containing US securities, however. 
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UBS and fee IRS entered into a Qualified totermwliary Agreement (QI See Shott 

Deciaration) feat required UBS to procure Forms W-9 from its US clients. The Forms W-9 
provided UBS with fee information necessary for it to file Forms 1099 wife fee IRS reporting 
income paid on the offshore accounts. Thus, the QI Agreement should have enabled fee IRS to 
learn directly fiom UBS the identities of US taxpayCTs holding US securities accounts at UBS. As 
explained in greater detail in the following section, this did not happen. 

26. UBS and its US clients knew that it violated US law for US taxpayere to 
maintain undeclared accounts wife UBS in Switzerland - whether the accounts held cash or 
securities. In feet, UBS had its undeclared account holders complete a boilerplate deciamtion 
swearing that they were aware that their relationship wife UBS could have legal ramifications. M 
fee declaration’s original form, attached hereto as Ex. 5, a client was required to state that he is 
“Ifeble to tax in fee USA as a US person.” (Ex. 5 at UOOOl 4257). 

27. As originally presented to clients, the boilerplate declaration required the client to 
state, “/ would like to avoid disclosure of my identity to the US Internal Revenue Service ..." 
(Emphasis added) (Id.). According to a UBS internal e-mail, many US taxpayers refused to sign 
fee declaration since it “fully incriminates a US person of criminal wrongdoing should feis 
document fell into the wrong hands.” As a result of those complaints from its US clients, UBS 
revised the form to state simply feat the client “consentls] to fee new tax regulations.” (Ex. 6) 

28. As explained in greater detail in the Declaration of Barry Shott, in 2001 UBS 
entOTed into a Qualified Intermediary (QI) Agreement wife fee IRS. As described in greater detail 
below, UBS systematically violated and circumvented its obligations under fee QI Agreement, all 
in order to help its US clients conceal from fee IRS their Swiss accounts at UBS. 
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29. According to former UBS private banker, Bradley Birkenfeld, UBS recognized 
that ite entry into the QI Agreement could dama^ its US business, as its responsibilities under the 
QI Agreement could defeat the purpose of many US taxpayers in opening their offshore accounts 
in the first place. (Ex. 7 at 3). 

30. The Tax Haven Report concluded that soon after entering into the QI Agreement 
UBS, “took steps to assist its U.S. clients to structure ftieir Swiss accounts in ways that avoided 
U.S. reporting rules under the QI Program.” (Ex. 2 at 87) 

3 1 . One way that UBS proposed its US customers could avoid disclosing their Swiss 
accounts to the IRS was for the customer to liquidate all US securities firom those accounts, and 
block the accounts from acquiring US securities in the future. (Ex. 5, p. U00014257) This would 
enable US customers to continue to trade non-US securities in their Swiss accounts, with the 
assurance that UBS would not disclose their account to the IRS. 

32. Another option proposed by UBS was to make it appear as though non-US 
taxpayers were the actual beneficial owners of these accounts, diereby enabling UBS to forgo 
reporting any income from those accounts to the IRS. UBS and its clients achieved this result by 
helping their US clients to arrange for the undeclared accounts to be listed as owned by foreign 
coiporations or other entities that were, in fact, shams. In truth, the accounts were owned and 
controlled by US taxpayers. These clients, with UBS’s knowledge and active assistance, feiled to 
prepare IRS Fonns W-9 declaring themselves as US taxpayers and providing the iafonnation 
necessary for UBS to rcjtort their income to the IRS. Then, with UBS’s knowledge and 
assistance, these US taxpayers prepared false and misleading IRS Forms W-SBEN (“Certificate of 
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Foreign Status of Beneficial Owner for United States Tax Withholding”), reporting that their 
sham entities actually owned the accounts. 

33. UBS undwstood that this “structured solution” could violate US tax laws, as well 

as its obligations under die QI Agreement. In a memorandum discussing the effect of the QI 

Agreement on UBS’s servicing of US taxpayers, a UBS official explained that: 

... we cannot recommend products (sudh as the use of of&hore companies . . . ) 
to our cli<mts as an ‘alternative* to filing a Form W-9. This could be viewed as 
actively helping our clients evade US tax, which is a U.S. criminal offence. 

Further, such recommendations could infringe upon our Qualified hitermediary 
status, if, on audit in 2003, it is determined that we have systematically helped US 
person (sic) to avoid the QI rules. What we can do is suggest that clients seek 
external professional advice and offer them a choice of ^proved service providers, 
if they request it. 

(Ex. 8 at U00014262). Thus, UBS acknowledged that it could be helping its US cliKite to commit 
tax crimes, if its officials recommended that its US clients use offshore entities in order to prevent 
disclosure of their identity. 

34. In effect, UBS made precisely that recommendation, when it gave its US customers 
a list of “approved service providers.” UBS exp^ted those providers to recommend how its US 
customers could avoid detection by US tax audiorities, by having their UBS accounts held in the 
name of dummy offshore entities. To determine which service providers to recommend, on 
August 17, 2004, six UBS officials met to review presentations from competing service providers 
who were invite4 “to make a short presentation on the structures/vchicles that you recommend to 
U.S. and Canadian clients who do not appear to declare incorae/capital gains to their respective 
tax authorities.” (Ex. 9) 

35. UBS went farther to advance this plan, in a document found on its website, 
“Qualified Intermediary System; US withholding tox on dividends and interest income from US 

-n- 
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securities” (last visited June 18, 2008), UBS counsels clients who wish to hold thdr accounts 
through simple trusts: 

While the main issue concerning [offshore entities] is whether they really 
are companies and also whedier tiiey really are the beneficial owner of the 
assets as defined by US tax law (facts which can be confirmed using the 
appropriate forms), the basic problem with trus^ and foundations is that 
US tax law tends to regard them as transparent intermediaries with 
corresponding disclosure obligations. (Emphasis added). 

(Ex. 10 at 3). For those client who wish to continue holding fiicir accounts through such trusts 

and fovmdafions but who also wish to avoid the “corresponding disclosure obligations,” the 

document suggests, in relevant part, as follows (emphasis added): 

[I]f there is no desire to disclose the identities of either die bank’s 
contracting partner or the beneficial owner to the US tax authorities, the 
possible alternatives are for US securities to be excluded from die portfolio, 
for the beneficial owner to hold them directly, or for a structure to be put 
in place between the foundaiionArust and the bank which itself serves as 
an independent, non-transparent beneficial owner (e.g. a legal 
entity/coiporation/company) and submits documentation to the QI to this 
effect. 


(Ex. 10 at 3). 

36. As noted above, UBS acknowledge! that it would be illegal to recommend that its 
US customers use offshore entities to avoid their US reporting obligations. Nonetheless in 2004, 
on its own initiative, UBS planned to create apinoximatcly 900 offshore coiporations for its 
lar^st US customers - those holding UBS accounts wife asset balances exceeding 500,000 CHF. 
It intcncted to create 650 such dummy corporations for customers it could not contact by October 
31, 2{X)4, and Mother 250 dummy corporations for customers it could contact, and who UBS 
expected would employ these dummy corporations to hide feeir Swiss accounts ffom fee IRS. 
(Ex.n,U00005303) 
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37. Althou^ UBS unabashedly recommended that its clients use nominee entities to 
circumvent the QI Agreement - and, accoidin^y, violate US tax laws - the bank remained 
concerned that US authorities would discover feis scheme. At one point, UBS received word of a 
possible undercover IRS investigation into UBS’s WHupUancc with the QI Agreement. Though a 
UBS official expressed “doubts” as to the veracity of the report, he nevertheless admonished that 
die bank should “be on the safe side” and instructed client advisors “to be prudent in first time 
clients re QI, possible stnicttjres etc. mentioning of solutions only to clients which we already 
know since some time.” (Ex. 12 atU00007530) 

38. The documents compiled at Exhibit 13 demonstrate the precise way that UBS and 
its clients used to stmeture these accounts, in the following sequence: 

a. A US taxpayer directly holds a ^‘predecessor account" with UBS which, in 
this example, had been opened in 1985. (U00000816-817) 

b. In 2000, shortly before die QI Agreement was to take effect, the US 
taxpayer formed an overseas nominee corporation, which formally resolved to open a new Swiss 
account with UBS. CU00000854 and 857) 

c. Following its formatiwi, flic offshore entity opened a new, separate account . 
with UBS. CU00000858-859) 

d. As part of the account opting process, UBS had die US taxpayer complete 
an internal UBS form entitled “Verification of the beneficial ownctr’s identity,” for the newly« 
opened account. (Even though the new account was ostensibly opened by the overseas entity, this 
particular form confirmed for UBS’s internal purposes that, in fact, the beneficial owner was the 
US taxpayer.) (U00000863) 
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c. The US taxpayer thai executed a Form W-8BEN represeating that the 
oversees entity was the beneficial owner for IRS purposes. In this important respect, the Form W- 
8BEN directly contradicted the UBS fonn ‘‘Verification of the beneficial owner’s identity.” Thus, 
UBS maintained its own form identilying the actual beneficial owner of the account - the US 
taxpayer - while simultaneously accepting a fraudulent Form W-SBEN. (U00000865) 

f. UBS relied on the knowingly fraudulent Form W-8BEN to avoid rqrorting 
fee true ownership of the account to the IRS. 

39. UBS used this procedure to help Igor Olcnicoff hide from the IRS his beneficial 
ownership of undeclared accoimts, thereby helping him to evade approximately $7.2 million in 
US income taxes, as described more fully in ^ 59 below. 

D. UBS Took Affirmative Steps to Prevent the United States Government from 
Discovering Its Violations of US Securities and Tax Laws. 

40. Except for two subsidiaries feat UBS established in London (UBS Investment 
Advisore Ltd., Ex. 14) and in Switzerland (UBS Swiss Financial Advisors, AG, Ex. 3 at 
U00005996) to provide investment advisory services to US customers who had submitted Fonns 
W9. UBS’s offices and affiliates located outside of the United States are not licensed by fee 
Securities and Exchange Commission (“SEC”) to provide broker/dealer services to US taxpayers. 
(Ex. 15atU000I3486). 

41. According to an internal UBS document, because it is not an SEC-licensed broker, 
UBS may not establish or maintain “relaticmships for securities services” with US taxpayers if 
doing so requires communicatiQg wife fee client by using US jurisdictional means, which UBS 
defined as “telephone, mail, e-mail, advertising, the internet or personal visits into the United 
States.” (Ex. 15 atU000134S7). As further exptoed in a UBS memo: 
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Many of ttie core PB [“Private Banking”] services provided by UBS to U.S. 
penions out of Switzerland are probtoatic due to the very restrictive 
approach the U.S. regulatory re^me takes widi regiud to permissible cross- 
border activities. (Ex. 16atU0000712l). 

42. In tile Tax Haven R^rt, the PSl concluded, “UBS Swiss bankers marketed 
securities and banking products and services in the United States without an appropriate license to 
do so and in apparent violati.on of U.S. law and the bank’s own policies.” (Ex. 2 at 83). 

43. In its internal documents, UBS acknowledged that accepting cross-border trades 
with its US clients would violate US securities law. And yet, despite knowing such trading 
violated US law, UBS was committed in “exceptional circumstances” to accepting such cross- 
border trades (Ex. 17 at U00013755). Those crt»s-bordcr services earned S200 million per >«ar 
in profit for UBS. (Ex. 7 at 3, Ex. 28 at ^4). 

44. Not only did UBS Client Advisors conduct business in person within the United 
States. UBS also conducted its cross-border business through teiqihone, facsimile and e-mail 

45. In one case, a UBS Client Advisor went so far as to conceal UBS’s cross-border 

securities trading tiuough the use of an elaborate code. In one report, the Advisor recounts a “new 

code to facilitate discreet email contacts” created by his client, witii the following translation key: 

EUR ** orange 
USD « green 
GBP* blue 

lOOK^C 
250K“ 1 nut 
1 M » a swan 

The meeting report then proceeds to use code as follows: “The [REDACTED] are all comfortable: 
about 2.5 orange nuts @13710 (3%) and about 2.05 green nuts @13270 (12%). All clear?” 
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Using fee key» fee client requested a purchase of 625,000 euros @13710(3%) and about 512,5(K) 
US doUars at @13270(12%). (Ex. 18) 

46. UBS acknowled^ that maintaini ng both an actual and a virtual presence in the 
United States was critical to building and sustaining its US business. One UBS stady concluded 
that either discontinuing the use of telephone and e-mail to provide “investment advice,” or 
banning US travel, would be tantamount to UBS’s “virtual/real exit” from the US market. (Ex. 19 
atU000059B9). 

47. UBS maintains a “Risk Committee” as part of its organizational structure. The 
Risk Committee identifies, assesses, and makes recommendations regarding the risks associated 
with the bank’s various activities. In 2004, fee Risk Committee concluded, “the key risk arises 
fiom UBS AG in Switzerland being a non-SEC regwtered entity communicating with such clients 
in (or into) fee US concerning securities.” (Ex. 3 U00005995). 

48. In a 2004 training session, UBS acknowledged that its cross-border brokerage 

services could trigger the United States’ “broad subpoena powers [or] long-arm jurisdiction 
rules.” (Ex. 20 at U0000601 1). In another document UBS noted that its actions could also mean 
fee of Q1 status and of US banking license,” and that it could also result in fee imposition 

of fines or penalties. (Ex. 4 at U00006019). 

49. As early as 1999, UBS rccogni 2 »d that hs activities in the United States violated 
US law. In a 1999 memorandum to UBS “Legal PB” (Private Banking) in Basel, UBS “Legal 
PB” in New York advised, 

As outlined in this m^o, fee provision or soliciting the provision of certain 
services by Swiss offices of the Bank (in particular brokerage services and 
investment advise) entail considerable risks for the Bank, because the Bank lacks 
the necessary license to provide these services. The registration requirements 
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come into play because such activity of the Bank has its effect on U.S. territory and 
is therefore subject to U.S. jurisdicticm. 

The memorandum concluded that the use of ceitain preventative measures could, “at least 
dramatically reduce the risk of the SEC becoming aware of die activities of the Bank in fhe U.S. 
market.” (Ex. 21 atU00018275) In response to these identiSed risks, UBS took the following 
st^s to mitigate the risk that US autiiorities would detect its illegal activities within the United 
States: 

a. UBS first divided its US taxpayer clients into two ^ups: (1) those who 
were willing to submit Forms W-9 and have the bank file Forms 1 099 reporting their earned 
income, and (2) those who wished to remained "undeclared.” 

b. UBS then created the “Cross-Border U.S. Centralization” initiative 
("Centralization”). Through its Centralization, UBS consolidated the theretofore disparate 
administration of all undeclared accounts from the various UBS branches worldwide and 
transferred them to-the Zurich, Geneva, and Uigano offices in Switzerland. As one UBS 
document described the strategy: "To con^Iy with the US business model and to mitigate 
compliance, liability, and reputation risk, relations with US persons (i.e. ‘W-9 and US domiciled 
non W-9 clients’) with custody account or investment fund account were centralized .” 

(Emphasis in original). (Ex. 4 at U00006025). 

50. A UBS report explained it this way: "hi general, US Resident Non-W9 clients are 
now centralised [in Switzerland] . . . The aim of the centralisation exercise was to concentiute 
handling of these particularly sensitive client relationships in the area with tiie highest expertise.” 
(Ex.3atU00005998) 
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51. By centralizing the administration of the undeclared US accounts, UBS could 
better ovenee die precautionary initiatives put in place to minimize the risk of detection by US 
autiiorities (Ex. 4 at U00006019). 

52. As another step in its Centralization, UBS created Swiss Financial Advisors 
C‘SFA”), an SEC-registered broker/dealer, to provide securities services within the United States 
for those US taxpayer who chose to disclose the existence of their accounts. SFA allowed UBS 
to provide services to its declared US clients through a separate, legally registered affiliate. UBS 
saw tiiis as a risk-mitigating measure because, at least with regard to its declared US accounts, 
this brought UBS into compliance with the QI Agreement and with applicable US securities laws. 
{Ex.4atU00006019). 

53. SFA achieved another irr^rtant goal, purportedly removing its securities business 
from the United States. Before UBS created SFA, UBS was concerned that providing services to 
its US clients holding declared Swiss accoimts could result in an “[i}ncreased chance tiiat UBS 
AG is treated like any other U.S. provider, which means that there is higher litigation risk.” (Ex. 

22 at U00010833), Thus, UBS concluded that ”a operate legal entity [to service the W-9 
accounts] is the only way to achieve SEC compliance without having UBS AG under U.S. 
jurisdiction.” (I^. at U00010845). Acknowledging that UBS is “not a U.S. licensed company,” 
the rqjort explained that “[i]n the many decades UBS AG has been serving U.S. clients tiiis issue 
has not surfaced as UBS did not file with the IRS and has therefore not had any direct relationship 
to any U.S. official body.” (Id. at U000i0833). With declared clients, however, such contact with 
the IRS would be necessary, and UBS wanted to insulate its undeclared clients from the 
consequences of its forthcoming interaction with the IRS, In other words, the centraluation plan 
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allowed UBS to provide services to all its US clients, without having its services for the declared 
account holder shed light on its services for the undeclared account holders. This enabled UBS 
to continue, with reduced risk, to conceal from the IRS die identities of its undeclared account 
holders. 

54. At die conclusion of its Centralization, UBS had consolidated all of its undeckred 
accounts under the auspices of the Swiss offices, while placing the administration of its 
transparent* tax-compliant accounts with the new, SEC-registered affiliate, SFA. 

55. After it had consolidated the administration of all of its undeclared accounts, UBS 
then took ftulher precautionary measures designed to mitigate even further the risk that US 
authorities would leara of its illegal activities and its undeclared US account holders. These 
measures included: 


a. UBS trained its Client Advisors who traveled to the United States, teaching 
them to take care when traveling to the United States on business: 

• Client advisors wwe advised to have an explanation prepared for the 
purpose of their trip wh«i entering the United States. (Ex. 23 at UOOOl 1454). Birkenfeld 
reports that UBS had actually encoura^ its client advisors to lie on customs forms by 
representing that they were “traveling into the United States for pleasure and not 
business.” (Ex. 7 at 2). In die Tax Haven Report, the PSI found that on about half of their 
business trips to ftie United States, UBS Client Advisors felsely reported on Forms 1-94 
that they were traveling to the United States for pleasure when, in fact, they were traveling 
to the United S^tes to provide services to US holders of undeclared UBS accounts. (Ex. 

2, pp. 103-104) 

• Client advisors were advised to keep an irregular hotel rotation. (Ex. 

23 at 000011454). 

• Travel laptops were to have a ^eric UBS power point presentation to 
show to US authorities in the event of a border search. (Ex. 24 at UOOOl 14^). 
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• Cliect advisors were warned tiiat the United Stat^ Govemm^t uses 
varioirs sj^tems to monitor telephone, &csimile, electronic mail, and other 
communications systems. (Ex.24atU00011460). 

* Client advisors wcae not permitted to bring printers into the United States 
to prevent them from printing statements, which could prove that a sale was deemed to 
have occurred on US soil, or that the client advisor “gave investment instructions on US 
soil." (W.). 


• Client advisors were advis^ to naintain a “clear desk poHc/' while in 
hotel rooms. (Ex. 25 at 5), 

• In the event that a client advisor was detained and interrogated, or in the 
event of any other emergency, the client advisor is to contact UBS hotline that was 
operated 24 bourn a day, 7 days a week. (W. at 4). 

b. With the clients’ consent, UBS would not mail regular banking statements 
or trade confirmations to US taxpayers within the United States. Instead, UBS would retain those 
documents for the US taxpayers to pick up in prerson in Switzerland. (Ex. 19 at U00005979). 

c. UBS also attempted to maiotain its client-identifying documents in 
Switzerland. (Ex. 23 at U00011451). In fact, part of the Centralization initiative required that all 
account-opening documents not be raaintained in the United States. (Ex. 3 at U00006000). 

d. According to Birkenfeld, UBS had advised its US clients to “destroy all 
off-shore banking records existing in the United States.” (Ex. T at 3). Birkenfeld also told the PSI 
that UBS client advison often completed account documents in the United States and that 
“instep of saying, ‘I signed it in New York/ they brought the forms back to Geneva and they put 
in 'Geneva.’” (Ex. 2 at 101). 

56. UBS knew that it was critical to keep its activities in the United States bidden from 
US law enforcement In one e-mail exchange discussing risks associated with UBS’s use of 
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US jurisdictional means, UBS executive Martin Uechti admonished, “I diink we need to toke the 
utmost care of this issue, thttt*s why I think we need to be extremely carefuU (sic) with any 
written statement on the subject*’ (emphasis added) (Ex. 26 at U00009457). Similariy, in an e- 
maii exchange between UBS ofBcials discussing the wording of minutes of a meeting between 
UBS Legal and UBS Compliance, one ofHcial suggested that lanprage stating that UBS’s visits to 
the United States are “not allowed under compliance” should be changed to say that such 
“behavior may however be problematic under SEC rules.” (Ex. 27 at U00007587). UBS*s leg^ 
cotmsel proceeded to note that die drafted minutes evidence, “how sensitive things get when you 
are writing them down.” (Id. at U00007587). 

57. After completing its Centralization initiative, and putting the otiiCT risk-mitigation 
steps in place, UBS continued to offer its products to wealthy, sophisticated US taxpayers who 
demanded confidentiality. A grand jury in Miami has charged that, in 2005, UBS actually set out 
to increase the volume of its cross-border services. (Ex. 28 at 1 38) As noted above, UBS 
reported that it had earned $200 million per year administering undeclared, offshore accounts for 
US taxpayers. 

E, UBS Bankers and Customers Have Been Charged and Convicted of Crimes in 
Connection with Maintaining Undeclared Accounts. 

58. The legal consequences of maintaining these undeclared accounts have recently 
resulted in criminal charges for a number of people associated with UBS’s activities; 

a. In 2008, a grand Jury in the Southern District of Florida indicted Raoul 
Weil, former head of UBS’s wealth management business, and since 2007 Chief Executive 
Officer of a division of UBS that oversaw UBS’s cross-border business within fee United States. 
The indictment charges that Weil and others conspired to deftaud the United States and fee 
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Internal Revenue Service in the ascertainment, computation, assessment mid collection of federal 
income taxes. In particular, the indictment chaises that Weil assisted some 20,000 US customers 
of UBS to knowingly conceal fiom the IRS $20 billion in assets that they held in secret accounts 
at UBS. (Ex, 28) The Court has declared him a fogitive from justice. 

b. In 2007, former high>profile UBS client Igor Olmiicoff, a California real 
estate developer, was charged in the Central District of California with filing false income tax 
returns by failing to disclose on his federal income tax returns the undeclared accounts he 
maintained at UBS in Switzerland. (Ex. 29). In 2(H>7 Olcnicoff pleaded guilty to one count of 
filing a false tax mtum for 2002. OlenicofTs Plea Agreement included a statement of fm:ts which 
he admitted were true. Among other things, Olenicoff admitted that he had filed false income tax 
returns for each of the years 1998 through 2004, by foiling to disclose his undeclared accounts at 
UBS. (Ex. 30) 

c. In 2008 former UBS private banker Bradley BirkenfeM was indicted in die 
Southern District of Florida on one count of conspiracy to defraud foe United Slates in violation 
of 18 use § 371 . The indictment charged Birkenfeld and co-conspirator Mario Staggl, a resident 
of Liechtenstein, with assisting UBS clients to open and maintain undisclosed accounts, and hide 
those accounts from the IRS, thereby enabling the US clients to evade millions of dollars in US 
income taxes. (Ex. 31) In June 2008, Biikenfeld pleaded guilty to conspiring to defraud the 
United States by helping at least one UBS client evade $7.2 million in taxes on income earned 
from about $200 million in assets that the client maintained in an undeclared UBS account. To 
support his plea of guilty, Birkenfeld agreed to a Statement of Facts, describing in detail how he 
and others at UBS conspired to assist thousands of US taxpayers to open, maintain, imd conceal 
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undeclared Swiss accounts. (Ex. 7) In that Statement of Facts, among other things, Biikenfeld 
described in detail the steps that he, StaggI, and others at UBS took to help US taxpayers conceal 
the existence of undeclared accounts from the IRS. Among other things, they advised US clients 

to: 

4 place cash and valuables in Swiss safety dq>osit boxes; 

♦ purchase jewels, artwork and luxury items from the UBS account while 
overseas; 

♦ misrepresent the receipt of funds in the United States from their UBS 
«x:ount in Switzerland as loans from UBS; 

♦ destroy all US-based records of their off-shore accounts; 

♦ purchase goods and savices with UBS-issued credit cards, which UBS 
officials claimed could not be discovered by US authorities. 

In one instance, at the request of a US client of UBS, Birkenfeld purchased diamonds with funds 
from the client’s undeclared UBS account, and smuggled the diamonds into the United States in a 
toothpaste tube. (Ex. 7. pp. 3-4) 

59. Traditionally, taxpayers maintain undisclosed offshore accounts in order to conceal 
assets and income from the IRS. My investigation to date - and the Tax Haven Report discussed 
above - make clear that UBS has assisted tens of thousands of US taxpayers in the “John Doe*’ 
class to avoid the obligation to report all foreign financial accounts to the IRS, thereby helping the 
US taxpayers conceal from the IRS any income earned in those accounts. 
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I declare under penalty of peijury, pursuant to 28 U.S.C. § 1746, tiiat the foregoing is true 


and correct. 


Executed this 


61 ^ 


ay of Febmary 2009. 



DANIEL REEVES 


Revenue Agent 
Internal Revenue Service 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION 

Civil No. 

UNITED STATES OF AMERICA. 

Petitioner, 

V. 

UBS AG, 

Respondent. 

DECLARATION OF BARRY B. SHOTT 
Barry B. Shott, pursuant to 28 U.S.C. § 1746, declares; 

1 . I am the duly commissioned Deputy Commissioner (International) with the Large 
& Midsize Business (LMSB) Division of the Internal Revenue Service. I am employed in the 
ofBce of the Commissioner, LMSB, and I am the United States Competent Authority, As the 
Competent Authority, 1 oversee the international exchange of information between the United 
States and foreign countries pursuant to tax treaties. Before I was appointed to my present 
position, I was a Director of Field Operations, and then the Financial Services Industry Director, 
in the LMSB Division. Wfaiie with the Financial Services Industry, I was directly responsible for 
oversight of the Qualified Intermediary Program. 

The Oualifled Intermediary Program 

2. Effective in 200 1 , the Secretary of the Treasury issued regulations requiring 
foreign banks to withhold taxes and pay over to the IRS 30% of income earned with respect to 
US investments maintained in foreign financial accounts. Foreign banks could avoid this 
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requirement if they identified the beneficial owner of each such account to a US withholding 
a^nt. 

3. In order to simplify the dopumentation procedure, the IRS created the Qualified 
intermediary Program (QI Program). Under the QI Program, foreign banks that agree to follow 
certain procedures cmi - by entering into a QI Agreement - assume the responsibilities of a US 
withholding agent. Those responsibilities may include determining which customers qualify for 
treaty benefits (such as reduced or eliminated withholdings, based on documents establishing the 
identity of the account’s beneficial owner), without disclosing to US authorities the identities of 
non-US taxpayers. The QI program provided a valuable benefit to foreign banks in maintaining 
their business with respect to the holdings of US investments by non-US taxpayers. 

4. The QI Program governs the responsibilities of foreign banks only as to accounts 
that contain securities. The QI Program does not apply to cash-only accounts. 

5. The purpose of the QI program is to make it easier for the IRS to obtain foreign 
banks’ compliance with US tax laws, in respect of securities accounts maintained for both US 
and non-US taxpayers. The QI program was not, however, intended to assist US taxpayers in 
finding clever ways to avoid their obligations to comply with US tax laws. 

6. The QI Program does not relieve US taxpayers of their obligation to report all 
income to the IRS, wherever that income is earned. And the QI Program does not relieve US 
taxpayers of their obligation to disclose to the IRS the existence of all forei^ financi^ accounts 
over which they exercise signatory or other authority. 

7. In order for the QI Program to function as intended, foreign banks must correctly 
and truthfully ascertain the identity and cirizcnship/rcsidence of their clients. Thus, (he QI 
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Program requires foreign banks to obtain and maintain IRS Fonns W-8BEN, which report title 
identities of non-US account holdeis, and IRS Forms W-9, which report the identities of US 
account holders. Model copies of Forms W-8BEN and W-9 are attached as Exhibits A and B, 
respectively. 

8. Under the QI program, foreign h&niks must examine formal identification, 
citizenship, and residency documentation. Clients claiming non-US residence/citizei^hip must 
document their status. Because of the pot«itial for abuse, it is especially important that foreign 
banters verify the non-US residence/citizenship of customers whom they contact within the 
United Stat^ — such as by meetings in person and contacts via telephone, mail, e-mail and 
facsimile. Foreign banks may not assist US taxpayers to conceal from the IRS their identities, or 
the true bmeficiai ownership of foreign securities «rcounts. 

9. Foreign banks that participate in the QI Program and maintain accounts for US 
clients must prepare and transmit to the IRS Forms 1099 reporting payments on US investments. 
Although US taxpayers must report and pay US income tax on all income, regardless of where in 
the world it is earned, the Forms 1 099 issued by foreign banks in the QI Program report only 
interest, dividends and sales proceeds on US investments. Under the QI Program, the bank must 
issue the Fonn 1099 to the US taxpayer, and report to the IRS the information contained on the 
Form 1099. 

10. When a US taxpayer refuses to submit the proper documentation, a foreign bank 
that is party to a QI Agreement must make backup withholding at 28% of all US-source income. 
This is the same backup withholding obligation that is imposed on US banks. 
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11. If a foreign bank that is party to a QI Agreement, (1) knows that an account 
holder is a US taxpayer who must provide documentation, and (2) is prohibited by law - whether 
by statute or by contract - from disclosing the identity of the account holder, the foreign bank 
must request from the account holder the authority cither to disclose that person’s identity to the 
IRS, or to exclude US securities from that account. If, within 60 days, the foreign bank does not 
receive authority to disclose the owner’s identity or exclude US securities, it must sell the US 
securities in the account. 

12. Even where the foreign account does not contain US securities, the bank must 
make backup withholdings on all “deemed sales” for those US taxpayers who refuse to submit 
the proper documentation. “Deemed sales” are sales effected through the use of US 
jurisdictional means and are, therefore, “deemed” to have occurred within the United States. 

13. UBS entered into a QI Agreement with the IRS in 2001. That Ql Agreement 
remained in effect throughout the period covered by the IRS investigation in which the John Doe 
summons was issued to UBS in 2008. 

Access to Swiss Bank Records Is Not Available Through Alternative Means 

14. One of my current responsibilities is to engage in exchanges of information under 
tax conventions (treaties), including the Convention between the United States and the Swiss 
Confederation for the Avoidance of Double Taxation vrith Respect to Taxes on Income (the 
“Swiss Treaty”). Article 26 of the Swiss Treaty (signed in Washington, DC on October 2, 1996) 
provides for the exchange of information as is necessary, “for the prevention of tax fraud or the 
like.” 
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15. In the experience of the IRS, the Swiss Treaty does not provide an alternative way 
to obtain the information sought in the John Doe summons at issue in this case. Based upon my 
conversations with the Swiss competent authority, this is because the Swiss government will not 
exchange information about a taxpayer unless the taxpayer committed an affirmative act of 
deception (such as falsiftdng a dociunent), above and beyond a mere failure to report the 
existence of an account, or income earned in that account. The IRS may ultimately determine 
that at least some of the “John Does” have engaged in acts that would enable the IRS to obtain 
information under the Swiss Treaty, But for now, the IRS is investigating US taxpayers who 
failed to report the existence of Swiss bank accounts - or income earned on those accounts. 

Absent additional facts, those failures do not enable the IRS to obtain from the Swiss government 
the information demanded in the John Doe summons issued to UBS. 

16. Until recently, with regard to this current matter, Article 26 of the Swiss Treaty 
had been strictly applied by the Swiss Competent Authority to provide the IRS assistance only in 
response to specific requests that name a particular taxpayer. As a consequence, it had also been 
the IRS’s experience that the Swiss Competent Authority would only provide the IRS with 
information for an examination or investigation that concerns a specifically identified taxpayer. 

The current IRS investigation is focused on learning the identities of US taxpayers not known to 
the IRS. 

1 7. Recently, representatives of the Swiss government have indicated to me that, 
under limited circumstances, they might be willing to consider a request under the Swiss Treaty 
that did not specifically identify taxpayers whose records are sought As a consequence, on July 
16, 2008, the United States made a formal request under the Swiss Treaty (“Treaty Request”). 
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Thus far, however, the Swiss government has not produced any documents in response to the 
Treaty Request 

1 8. According to the declaration of Daniel Reeves (which 1 have read), the United 
States has learned that UBS maintained as many as 52,000 undeclared accounts for US taxpayers, 
alt of which are subject to the summons. Based on the best information presently available to 
me, it appears that the Treaty Request may only result in the production of records for, at most, 
about 300 of those 52,000 accounts. According to my conversations with officials of the Swiss 
Government, this is because (as noted in H 15 above) the Swiss Government interprets the Treaty 
to require a taxpayer to have committed affirmative acts of ftaud or deception, in order to trigger 
Switzerland’s obligation to provide information about that taxpayer to the IRS. 

19. I last spoke with officials of the Swiss Government about the Treaty Request on 
January 21, 2009. During that conversation, I learned that the Swiss Government had made final 
determinations to provide the requested records for only twelve accounts. The Swiss Government 
will not, however, provide records to the IRS about those twelve accounts until after the account 
holders have been given an opportunity to litigate in a Swiss court the Swiss Government's 
decision to turn their records over to the IRS. During our January 2 1 , 2009, conversation, I 
learned that the twelve account holders are either exercising their appeal rights, or contemplating 
exercising their appeal rights. I have also learned from my subordinates that the Swiss 
Government has determined there is insufficient evidence of “fiaud and the like” with respect to 
two other accounts, and accordingly wilt not provide information about those two accounts. In 
sum, the Swiss Government has not provided any records sought under the Treaty Request, and it 
is not clear when, if ever, it will. 
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I declare under penalty of peijury, pursuant to 28 U.S.C. § 1746, that the foregoing is true 
and correct. 

Executed this day of February 2009 in Washington, DC. 



B/iRRY BiSHClTT , 
Deputy Commissioner, 
Internal Revenue Service 
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Yesterday, the Internal Revenue Service (“IRS”) began a process pursuant to 
which it seeks to have this Court order Swiss-based employees of Respondent UBS AG (“UBS”) 
to violate Swiss criminal law in Switzerland. Such violations would expose these employees to 
substantia! prison terms, as well as fines, penalties and other sanctions. The IRS similarly 
believes that this Court should require UBS, a Swiss bank and one of the largest batiks in the 
world, to violate Swiss law in a manner that wil| expose it to penalties, civil liability and the 
possible revocation of its banking license. The IRS makes this request notwithstanding that it 
has a contract with UBS that expressly permits UBS to comply with Swiss law by keeping 
confidential the very information that the IRS now demands. 

Notwithstanding the extraordinary importance, consequences and international 
implications of these issues, the IRS submitted to this Court a proposed order to show cause that 
provides for a limited, expedited briefing schedule and a truncated procedure for this matter. 

Indeed, after waiting seven months to file its petition, the IRS proposes that the Court order that 
UBS be given only eleven day.s after service of the Court’s order to respond to the IRS’ s petition. 

There is simply no reason to have, nor equity in having, such an expedited process here. UBS 
lespectflilly requests that, rather than entering the proposed order to show cause submitted by the 
IRS, the Court use the status conference now scheduled for February 23, 2009 to give the parties 
the opportunity to address a possible briefing schedule, discovery, the nature of the hearing that 
might take place in this matter, and the role of the governments of both Switzerland and the 
United States in these proceedings, 

♦ ♦ ♦ * ♦ 

On July 1, 2008, this Court authorized the IRS to issue the “John Doe” summons 
to UBS. See In the Matter of the Tax Liabilities of John Does. 08-21864-MC-LENARD (S.D. 
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Fla,), Docket Entry No. 5. The summons seeks account information for a class of unidentified 
U.S. taxpayers who have accounts with UBS in Swit 2 Brland. See Declaration of Daniel Reeves 
(“Reeves Dec-”) 5-6 & Ex. 1. The IRS issued the summons knowing full well that UBS and 
its employees could not provide information responsive to the summons that was located in 
Switzerland without violating Swiss law. Indeed, in &1I and fair recognition of the 
incompatibility between the John Doe summons and Swiss law, the IRS initially agreed to limit 
the scope of UBS’s obligations in response to the summons to the production of documents or 
information located in the United States. 

Since being served with the summons in July of 2008, UBS has cooperated fully, 
working diligently and in good faith to provide the IRS with information responsive to the 
summons that UBS could provide without violating Swiss law. Indeed, over the past seven 
months, UBS has provided the IRS with information located in the United States relating to more 
than three hundred accounts targeted by the John Doe summons. See Reeves Dec. f 18. 

The U.S. government has now also been provided with responsive account 
information that was located in Switzerland. On February 1 8, 2009, this Court approved a 
deferred prosecution agreement between UBS and the U.S. Department of Justice. See United 
States V. UBS AG. 09-60033-CR-COHN (S.D. Fla.), Docket Entry No. 19. As part of the 
deferred prosecution agreement, the U.S. government was provided with documentation located 
in Switzerland for certain additional accounts that are targeted by the John Doe summons. This 
production was made pursuant to an order issued by the Swiss Financial Market Supervisory 
Authority (“FINMA”) based on evidence available in UBS’s files that supported a reasonable 
suspicion that the holders of these accounts engaged in conduct that constituted “tax fraud or the 
like,” as that term is used in the Convention between tire United States of America and the Swiss 
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Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income (the 
“Double Taxation Treaty”), and that therefore the account information could be provided to the 
U.S. government consistent with the Double Taxation Treaty and Swiss law. 

In a very public move giving little or no credit to DBS’s productions and its 
commitments in the deferred prosecution agreement — including DBS’s agreement to exit the 
relevant D.S. cross-border business — the IRS now asks this Court to place UBS and its 
employees into an untenable position, stuck between the enforcement power of this Court and 
the criminal law of their sovereign home country. The petition filed by the IRS will thus force 
the Court to consider a series of important issues: 

First , the IRS’s petition raises significant issues of international comity and 
conflicts of law. The IRS has a legitimate interest in making sure that D.S. taxpayers pay taxes 
on their income, UBS does not dispute that However, in the absence of the express 
authorization of the Swiss authorities granted pursuant to fully negotiated standards set forth by 
the two governments in U.S. -Swiss treaties, Swiss law strictly prohibits UBS and its employees 
from disclosing to the IRS the account information located in Switzerland that the IRS seeks 
through its summons. The IRS’s petition does not acknowledge these restrictions and instead 
simply ignores the existence of Swiss law and sovereignty. 

Second , while the IRS attempts to downplay them, the treaties between the United 
States and Switzerland provide administrative procedures pursuant to which the IRS has the 
ability to seek information relating to tax fraud or the like that is located in Switzerland. See 
Double Taxation Treaty art. 26(1); Double Taxation Treaty Protocol § 10; Treaty Between the 
United States of America and the Swiss Confederation on Mutual Assistance in Criminal Matters 
arts. !(1), (4). It is true that the IRS may not be able to obtain information as quickly or as 
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broadly through these treaty mechanisms as the IRS might be able to in the United States, but 
these treaty mechanisms reflect a carefully negotiated, mutually accepted agreement balancing 
the interests of the U.S. and Swiss governments. With yesterday’s filing, the IRS asks this Court 
to rewrite the relevant treaties between two sovereign nations, the United States and Switzerland. 

To the extent that the IRS is not satisfied with treaties that the U.S. government has negotiated, 
that concern should be remedied through diplomacy, not an enforcement action such as the one 
the IRS has commenced here. 

Third , the IRS entered into an agreement known as a “Qualified Intermediary 
Agreement” with UBS (and many other banks). That agreement sets forth, among other things, 
the manner in which UBS, in its capacity as a “Qualified Intermediary,” is to conduct 
information reporting and tax withholding for U.S. clients with accounts in Switzerland. Most 
relevant for the present proceeding, the Qualified Intermediary Agreement contains specific 
procedures addressing the treatment of accounts held by U.S. taxpayers. Subject to special rules 
limiting investments by U.S. taxpayers in U.S. securities, these procedures expressly recognize 
that UBS — like any other Qualified Intermediary that is prohibited by law from disclosing 
account holder information — may maintain accounts for U.S. taxpayers who choose not to 
submit an IRS Form W-9 to UBS and that UBS is not required to disclose the identities of such 
account holders to the IRS. And that is what took place. In this action, the IRS seeks to 
repudiate its own contract and demands the production of the very account information that the 
IRS agreed would remain confidential. 

* 

The IRS issued the summons in July 2008. Now, seven months later, the IRS 
seeks to commence an enforcement proceeding on an expedited schedule and with a truncated 
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process. In light of the complex issues and international implications raised by the IRS's 
petition, rather than entering the proposed order to show cause submitted by the IRS, we 
respectfully request that this Court use the scheduled status conference to address how this 
matter should proceed. 
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Respectfully submitted. 


s/ Eugene E. Steams 

EUGENE E. STEARNS (Florida Bar No. 149335) 
esteams@swmwas.com 

GORDON M. MEAD, JR., ESQ. (Florida Bar No. 049896) 
gmead@swmwas.com 

STEARNS WEAVER MILLER WEISSLER 
ALHADEFF & SITTERSON, P.A. 

Museum Tower, Suite 2200 
1 50 West Flagler Street 
Miami, Florida 33130 
Telephone: (305) 789-3200 
Facsimile; (305) 789-3395 


JOHN F. SAVARESE (pro hac vice pending) 

JFSavarese@wlrk.com 

RALPH M. LEVENE (pro hao vice pending) 

RMLevene@wlrk.com 

MARTIN J.E. ARMS (pro hac vice pending) 

MJEAtms@wlrk.com 

WACHTELL, LIPTON, ROSEN & KATZ 

51 West 52nd Street 

New York, New York 10019 

Telephone: (212)403-1000 

Facsimile; (212) 403-2000 

Attorneys for Respondent UBS AG 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 20, 2009, 1 electronically filed the foregoing 
document with the Clerk of Court using CM/ECF. I also certify that the foregoing document is 
being served this day on all counsel of record identified on the attached Service List via 
transmission of Notices of Electronic Filing generated by CM/ECF or other approved means. 

s/ Gordon M. Mead. Jr. 

GORDON M. MEAD, JR. 
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SERVICE LIST 

United States of America v. UBS AG, No. 09-20423-GOLD 


Stuart D. Gibson 

Department of Justice 

Tax Division 

P.O. Box 403 

Ben Franklin Station 

Washington, D.C, 

Stuart.D.Gibson@usdog.gov 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION 

Case No. 09-20423-mc-GOLD 


UNITED STATES OF AMERICA, ) 

) 

Petitioner^ ) 

) 

V. ) 

) 

UBS AG, ) 

) 

Respondent. ) 


RESPONSE TO BACKGROUND FILING BY RESPONDENT 

Petitioner the United States files this short response to the "Background 
Information" document filed by respondent UBS on February 20, 2009, It plans to fully 
brief in due course any issues raised by any response to an Order to Show Cause. 

1, Summons Enforcement Proceedings are Summary in Nature . 

The respondent complains about the brief time limits in the Order to Show Cause 
tendered in support of the petition to enforce. This is consistent with well-established 
law governing summons enforcement cases, discussed briefly below. 

The United States may seek to compel compliance with a summons "[wjhenever 
any person summoned under section . . . 7602 neglects or refuses to obey such summons 
. . ." 26 U.S.C. § 7604(b). In such a case, the United States has the initial burden of 
making a prima facie showing that the following requirements have been met: 

(1) the investigation has a legitimate purpose; 
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(2) the summoned materials may be relevant to that investigation; 

(3) the information sought is not already within the IRS' possession; and, 

(4) the IRS has followed the administrative steps required by the Internal 
Revenue Code. 

United States v. Powell, 379 U.S. 48, 57-58 (1964). The United States typically makes this 
showing through the affidavit or sworn declaration of the IRS officer who issued the 
summons. Once the United State.s makes this showing, the burden .shifts to the 
respondent to prove that enforcement of the summons would be an abuse of the court's 
process. Powell, 379 U.S. at 58; United States v. Medlin, 986 F.2d 463, 466 (11th Cir. 

1993). 

Because summons enforcement actions are intended to be summary proceedings, 
the burden on the United States to make out its prima facie case is light, but the burden 
on the respondent to demonstrate abuse of process is a heavy one. Urtited States v. 

Davis, 636 F.2d 1028, 1034 (S'* Cir,), cert, denied, 454 U.S. 862 (1981) (describing the 
Government's showing under Powell as "minimal"). The respondent must do more 
than just produce evidence tliat would call into question the Uitited States' prima facie 
case. To meet this burden, the respondent "must allege specific facts and evidence to 
support his allegations." Liberty Financial Services v. United States , 778 F.2d 1390, 1392 
(9th Cir. 1985). If the respondent cannot refute the United States' prima fade showing, 
or cannot provide factual support for an affirmative defense, the district court should 
properly dispose of the proceedings on the papers before it and without an evidentiary' 
hearing. United States v. Balanced Finandal Management, Inc., 769 F.2d 1440, 1444 (10‘” 

Cir. 1985). 

. 7 . 
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Here the United States has established its prima facie case through the sworn 
Declarations of Daniel Reeves and Barry B. Short. While the United States is amenable 
to altering the briefing schedule proposed in its Order to Show Cause, there is no reason 
to delay what should be a "summary proceeding" simply because the respondent 
wishes to raise a number of defenses to enforcement. 

2. Nothing in the Tax Treaty Limits the IRS's Authority to Enforce a Duly 
Authorized Summons Issued to a Third-Party Witness Within the United 
States, or Requires the IRS to Exhaust its Treaty Rights With a Foreign 
Govermnent Before Seeking to Enforce that Summons . 

The respondent argues that the United States has a remedy under the lax treaty 
with Switzerland, and accuses it of using the summons to "rewrite the treaty." There is 
no authority for the notion that the United States must first seek information from a 
foreign government under a treaty, before it can enforce a summons that was duly 
authorized, issued and served on a witness located here in the United States. Certainly, 
the IRS should not have to sit idly by while tens of thousands of its citizens violate U.S. 
law with impunity. The existence of a treaty cannot obscure this indisputable fact, nor 
does it limit tire rights granted to the United States under the laws of this country. 

3. UBS Was Not Surprised by this Filing . 

The respondent suggests it was surprised by the filing of this case, and claims 
that, in the pleadings filed in this case, it has "been given little or no credit" for its 
productions and commitment under the Deferred Prosecution Agreement (DPA). This 
claim is irrelevant. The DPA stated that the United States would file a petition to 
enforce the John Doe summons, and UBS expressly reserved the right to raise all 
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defenses to the enforcement of the summons, and to litigate those defenses through all 
appeals. It knew this day was coming, and it knew this day would come sooner, rather 
than later. UBS also knew that only a fraction of the accounts would be identified to the 
IRS, out of a universe of 52,000. It is, therefore, irrelevant whether UBS produced 
whatever accounts the DPA required it to produce. Certainly, that compliance should 
have no bearing on whether it should comply with the summons. 

Moreover, it is odd for UBS to suggest that it should receive any credit at all in 
this case for complying with the DPA. UBS has already received credit by not facing 
immediate criminal prosecution for having committed very serious crimes on U.S. soil. 
Certainly agreeing to cease helping U.S. taxpayers break the law should count for 
nothing in a case that involves its failure to comply with a legitimate summons that this 
Court expressly authorized the IRS to serve. 

4. The Comity Issue Raised Here is Not New. 

The respondent suggests that the Court should treat this case differently from 
other IRS summons enforcement cases because it involves a question of international 
comity. But the respondent fails to acknowledge that the international comity analysis, 
in the context of an attempt by the United States to compel the U.S. office of a foreign 
bank to produce records, was decided long ago in this jurisdiction. In United States v. 

Bank of Nova Scotia, 691 F.2d 1384 (11"’ Cir. 1982), the Eleventh Circuit Court of 
Appeals described the scope of the analysis and the considerations that should be taken 
into account, in deciding whether to enforce a grand jury subpoena against a U.S.- 


- 4 - 


195 


Case 1:09-cv-20423-ASG Document 12 Entered on FLSD Docket 02/20/2009 Page 5 of 7 

located bank, for records that it claimed would violate the bank secrecy laws of another 
country (The Bahamas in that case). 

5. The 01 Agreement Does Not Bar this Action, Especially in Light of UBS's 
Conduct. 

The respondent argues that, because it entered into an agreement to help its U.S. 
clients meet their reporting obligations under U.S. law (the QI agreement), that 
agreement bars the IRS from enforcing this summons. While the United States will 
await the formal briefing process to show why this argument should not prevail, the 
Court should note that only two days ago UBS admitted to conspiring with its U.S. 
clients to violate that agreement, and thereby assist U.S. taxpayers to evade their U.S. 
tax obligations. That UBS and IRS entered into an agreement that UBS systematically 
violated over the past 7 years should not bar this action. 

In conclusion, we welcome the opportunity to discuss how this case should 
proceed, including adopting a less hectic briefing schedule. It is important to 
understand, however, that the United States does not believe justice is served by delay. 

In fact, delay serves the cause of those U.S. taxpayers who continue to hide behind the 
actions of the respondent - and its spurious claims that it can do busme,ss within the 
United States with impunity, and still rely on Swiss bank secrecy law - to avoid their 
obligations to comply with the law's of this country. 
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Dated: February 20, 2009 


Respectfully submitted. 


/s/ Stuart D. Gibson 

STUART D. GIBSON 

Senior Litigation Counsel, Tax Division 

U.S. Department of Justice 

P.O, Box 403, Ben Franklin Station 

Washington, D.C. 20044 

Telephone: (202) 307-6586 

Facsimile: (202) 307-2504 

E-mail: Sluart.D.Gibson@usdQi.gov 

Counsel for United States 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 20, 2009, 1 electronically filed the foregoing document 
with the Clerk of Court using CM/ECF. I also certify that the foregoing document is being 
served this day on all counsel of record identified below, via transmission of Notices of 
Electronic Filing generated by CM,/BCF or other approved means. 


/s/ Stuart D. Gibson 
STUART D. GIBSON 


SERVICE LIST 


Eugene E. Steams 
esteams@swmwas.CQm 

Gordon M. Mead, Jr. 
gmead@swmwas.com 

Ana T. Barnett 
abamett@swmwas.com 

Steams Weaver Miller Weissler 
Aldaheff & Sitterson, P.A. 
Museum Tower, Suite 2200 
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Miami, FL 33 130 
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Summary 

The present report of the Swiss Financial Market Supervisory Authority (FINMA) states the reasons for 
and results of proceedings conducted by the Swiss Federal Banking Commission ("EBK“) between 
May and December ZOOS which were closed by an Injunction. The FINMA wrote this summary report 
because the EBK, being one of three supervisory authorities, has been merged into the FINMA as of 1 
January 2009. 

After preliminary inquiries the EBK opened supervisory proceedings against UBS AG in May 2008 
which it closed with an injuncbon against UBS AG on 21 December ZOOS after having gathered extern 
sive evidence. The main top/c of these proceedings was the question whether UBS AG has adequate- 
ly captured, limited and supervised the legal and reputational risks which are associated with the im- 
plementation of the Qualified Intermediary Agreement ("QIA") and with the American supervisory re- 
strictions of the cross-border business with U.S. persons ("SEC restrictions"). 

The EBK established in Its Injunction that UBS AG violated the requirement for frt- and properness as 
well as the organizational obligations set out in the Swiss Banking Act. Individual employees of UBS 
AG have, in a limited number of cases and contrary to the provisions of the QIA, considered client 
documents, which were drafted for U.S. tax purposes, sufficient whereas they knew or should have 
known that these documents do not correctly reflect the client's tax status. In addition, they ignored the 
SEC restrictions over a longer period of time, which provide for a mandatory license for cross-border 
financial services to U.S. investors. As a result, UBS AG exposed itself to massive legal and reputa- 
tional risks, which materialized in the proceedings opened by several U.S. authorities. 

Within the scope of its Investigation, the EBK did not assert a negligent implementation of the QIA by 
UBS AG. The EBK did also not come to the conclusion that the top management of UBS AG knew 
about the afore mentioned fraudulent conduct by U.S. clients to the disadvantage of the U.S. fiscal 
authorities or of the violation of SEC restrictions committed by individual employees contrary to in- 
structions. Nevertheless, the EBK barred UBS AG in its injunction from further operaOng the cross- 
border Private Banking business with persons having their residence or domicile in the USA, It obliged 
UBS AG, to adequately capture, limit and supervise the legal and reputational risks inherent to cross- 
border services and It ordered an audit of the implementation of this instruction. It imposed the bank to 
pay the procedural costs in the amount of more than half a million Swiss francs. This injunction was 
brought to UBS AG's knowledge in December 2008 and has become effective in the meantime. 

The EBK proceedings took place approximately at the same time as proceedings conducted by the 
U.S. Securities and Exchange Commission (,SEC'), the U.S. Department of Justice (JOoJ") and the 
American tax authority, the Internal Revenue Service (JRS% The EBK provided administrative assis- 
tance to the SEC and the DoJ. 
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1 investigations of American authorities against UBS AG 

In September 2007, the DoJ contacted representatives of UBS AG and informed them that it was in 
possession of a tetter reparding the internal investigation by UBS AG in connection with the "Whistleb- 
lowing" by Bradley Birkenfeid, a former client advisor in Private Banking North America with UBS AG 
In Geneva. At first, DoJ requested to keep related documents at its disposal. Eventually, DoJ opened 
an investigation and began to request more and more information on the cross-border Private Banking 
activities in the USA and on the adherence to the QIA. The bank reacted to these DoJ requests and 
allegations by immediately initiating an extensive internal investigation, in the course of its investiga- 
tion the DoJ detained the person responsible for the North America business of UBS AG for a period 
of several of months as "material witness' and questioned several client advisors as well as managers 
in the USA. In November 2008, the DoJ caused the Grand Jury of the United States District Court of 
the Southern District of Florida to charge Raoul Weil, the currently suspended CEO of the business 
section Global Wealth Management & Business Banking (.GWM&BB"), with .Conspiracy in violation of 
1 8 U.S.C. §371 ■. This act was made public without prior disclosure vis-S-vis the bank or Raoui Weil, 

Around the same time and in dose coordination with the DoJ, the IRS also opened an investigation. It 
analyses, to what extent U.S. dients of UBS AG have violated their tax duties. The IRS requested 
information from UBS AG relating thereto as well as to the bank’s compliance with its obligations as a 
Qualified Intermediary ("Ql"), The SEC commenced its investigation at the same time as the DoJ. It 
investigated the compliance with the SEC restrictions in connection with the performance of cross- 
border. financial services into the USA. 

2 EBK Investigation 

After preliminary inquiries, the EBK opened an administrative proceeding against UBS AG on 23 May 
2008 and examined four questions, which concern the (present) business unit GWM&BB (formerly 
referred to as: business unit Private Banking UBS Swiberland, subsequently Wealth Management & 
Business Banking); 

(1) Has UBS AG or have its employees respectively partidpaled actively in tax fraud of its dients? 

(2) Has UBS AG, in the context of its obligations as Ql or otherwise made false statements or 
provided false reports to American authorities, namely to the IRS? 

(3) Did violations of the QIA by UBS AG occur and if so. how severe were these? 

(4) How did UBS AG and how did its employees deal with the legal risks, which resulted from the 
cross-border business into the USA in connection with the QIA? 

The EBK finalized its comprehensive investigation with an Injunction on 21 December 2008, 
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3 The Qualified Intermediary Agreement 

3.1 How did the Qualified Intermediary Agreement come about? 

The USA levies, inter alia, a withholding tax in the amount of 30% (”NRA Withholding Tax") on inter- 
ests and dividends that are deriving from U.S. securities and are payable to a person who is not a U.S. 
resident (.Non-Resident Alien" or .NRA"). The U.S. Withholding Agent is responsible for the levying 
and the delivery of the NRA Withholding Tax. investors, who are domiciled in a cxruntry bound by a 
double tax treaty {Doppelbesteuerungsabkommen, “DBA”) with the USA, may assert full or partial 
deduction of this tax. In most cases, the deduction of the withholding tax amounts to a reduction to 
15% on dividends and to 0% on interest Apart from specific exceptions, the proceeds generated 
through a sale of U.S. securities are not subject to a withholding tax. 

Generally, no withholding tax is levied on payments which are credited to a U.S. person. Instead, the 
taxation of such proceeds is carried out through a reporting procedure to the IRS. The U.S. paying 
agent, particularly the banks, must possess an IRS-form W-9, by means of which the recipient of ben- 
efits confirms, subpoenal, that he is a U.S. person and that the indicated identification number for tax 
payers (.tax payer identification number", or .TIN") is correct. Based on the details of this declaration, 
the paying agent, respectively the withholding agent, provides a standardized notification (the so- 
called "1099 Reporting") to the IRS. If the Withholding Agent cannot provide this report due to incor- 
rectly or incompletely reported details, he raises a "Backup Withholding Tax" with reference to the 
respective payments, namely the U.S, Withholding tax of currently 28% (originally 31%). 

At the end of 1997, the IRS enacted a new provision regarding the handling of the NRA Withholding 
Tax and the respective reporting. This provision was meant to affect payments of dividends and inter- 
est from U.S. sources, which were paid from 1 January 2001 onwards. The main reason for this 
amendment was the aspiration to prevent the widespread misapplication of DBAs in the context of 
deductions on dividends. Pursuant to the method previously in pla(», the deductirm of withholding tax 
based on a DBA was based on the so-called "Address-Method", According to that method, the en- 
titlement to reduce the U.S. Withholding tax was assessed solely by the address of the recipient of 
payments set out in the documentation. Such recipient could also refer to a bank's address, with which 
the client held his account/depot relation. Therefore, an address in a DBA-country was until then 
enough to claim a tax deduction. 

The provisions passed in 1997 which were supposed to become effective on 1 January 2001 included 
very high requirements concerning the Jdentification and documentation of the recipient of proceeds 
from U.S. sources. The initially contemplated provision set out that even if a person had not been sub- 
ject to tax in the USA (NRAs), such person would only have been able to claim deductions from the 
NRA Withholding Tax based on a DBA if he had revealed his identity to the U.S. Withholding Agent. 
These extensive disclosure and reporting provisions led to substantial concern in the affected (finan- 
cial services) circles, most notably with reference to the U.S. depot banks. At the end of the 90s, a 
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delegation of the American IRS started talks with foreign financial centers to discuss possible solu- 
tions. 

The IRS finally established the so- called ^Qualified Intermediary-System {„QI-System“) as an alterna- 
tive to these extensive disdosure and reporting duties, it Is based on the basic idea that the U.S. 
Withholding Agent's requirement to know the identity of those recipients of benefits whose payments 
he effected, is transferred to a (foreign) qualified financial institute, the so-called "Qualified interme- 
diary (“Qi”). Pursuant to this system, the Ql incurs the determination of the Identity of tiie recipient of 
benefits ("Beneficial Owner*^) and. as the case may be, the deduction of withholding taxes on divi- 
dends and interest. In return, the U.S. Withholding /^ent will be released from Uiis task. Only financial 
Institutes could (and can) sign a QIA with the IRS, which commit to comply with the client identification 
provisions („Know YcKjr Customer Rules”) deemed sufficient by the IRS. The Ql-System further envi- 
sages that external auditors control repetitively whether the Ql performs the client allocation correctly 
and whetfier the necessary client documentation Is available in each case. 


Text box 1 


■jC^edives'pLii^ui^ with the ^JA \ 


with ^rtdWide;eJ!^S|c>h^bfpiAs: ;Tt)'PrtmafaS?^ 

•^irjic^^fw;Su<*^r^ the TeSucticHi' of On-a^SA-» 

^^jy?.#ie^jl^ten^kiat>on of the Identity 0fihe'6ene1k3aT:Ov^^ supposed to be.-externali 2 ed:ne^y within, the, 
i.itn^n^^'ot'.fabfijndamentar astern change and was:suppp^ tp be^de the suti^ct'^if^-lhe preterred contact: 
person IheQi^^^ ^ "CyA I__ 


Banhs not domiciled in the USA and Clearing Organizations which sign a Q!A with the IRS may claim 
the deductions of withholding tax for their clients who are not subject to tax in the USA (NRAs), without 
havirtg to disclose the identity of the recipients of such benefits. This is of particular importance for 
non-U.S. banks, which would like to offer direct investment opportunities into U.S. securities for their 
domestic and foreign clients who are not U.S. persons. 


The QIA contains speda! provisions on the treatment of dients who are U.S. persons. In principle, 
these provisions envisage teat the Ql makes investments by U.S. persons in U.S. securities Impossi- 
ble, unless such U.S. persons consent to tee disclosure of their identity to tee U.S. Withholding Agent 
and therewith tee IRS. In situations, in which tee disclosure of information about an account holder is 
prohibited pursuant to the applicable law - such as tee Svwss Banking Secrecy - a Ql may be obliged 
In addition to observe information and backup withholding duties on an anonymous basis. 


’ This is a twdinical term derived frrxn the Q5A w tile U.S. tax law respectively, which is not to be confused with the term "Bene- 
ficial Owner" pursuant to Swss money laundering prwiskxis. 
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3.2 What is being reguiated by the QIA? 

The QIA is a model agreement that is used by the IRS worldwide. The agreement contains a choice of 
law clause in favour of U.S. federal law. The interested financial intermediaries sign a standard text 
without the possibility to change or adapt the agreement individually. As a contractual partner of the 
IRS, the Ql takes over far reaching documentation, reporting and withholding duties. The requirements 
regarding these duties and regarding the diligence necessary derive from the agreement and, because 
of the references therein partially from U.S. tax law. 

T 0 fulfil its obligations under the QIA, the Ql is - amongst others - required to categorize its clients with 
a deposit account according to certain criteria. 

Key is the classification of clients into U.S. and non-U.S. persons, respectively Non-Resident Aliens. 
At the time of the implementation of the Ql system, this led to Qls worldwide approaching their clients 
and asking for a declaration regarding their U.S. tax status: 

• U.S. parsons within the meaning of U.S. tax law (this includes amongst others also Green Cards 
Holders) had the choice to (i) sign a W-9 form and in doing so disclosing their identity to the IRS 
(so-called W-9 clients); (ii) refrain from disclosure and sell all U.S. securities before 1 January 
2001 when the QIA came into force (so-called non-W-9 clients); or (iii) refrain from disclosure, con- 
tinue to hold U.S. securities and accept to pay an (anonymous) withholding tax of 31% on ail so- 
called "reportable payments’ (also called non-W9 clients). It was (and is) expected under the QIA 
that the number of clients falling under the last category is kept to a minimum. 

• Non-U.S. persons holding U.S. securities were asked to confirm their status as non-U.S. persons 
on a form W-SBEN or through other adequate documentation (Non-Resident Aliens or NRA- 
clients). The Ql had to deduct a withholding tax of 30% on income from U.S. sources from NRA 
clients with an insrjfficient Ql documentation. 

When creating a Ql-compatible documentation, the Qls faced the procedural difficulties that the U.S. 
person they actually were in contact with was not the client in a technical sense, but Instead the client 
was an offehore structure (mostly domiciliary companies such as for example foundations or trusts 
etc.): According to U.S. tax law structures are either “per se’ considered to be the beneficial owners of 
the assets held (e.g. a Swiss Aktiengesellschaft is considered a "per se Corporation") or they can opt 
so under the "check-the-box-rule". 

In case of a so-called non-tax-transparent "Non-Flow-Through EnBty", the beneficial owner of that 
entity does not have to be disclosed to the IRS under the QIA (for example the shareholder of a Non- 
Flow-Through structure). In this case, the structure respectively the acting corporate bodies of the 
structure declare that the structure Itself is the beneficial owner of the assets. If the structure is incor- 
porated under U.S. law (and thus is a U.S. person), its corporate bodies sign a W-9 form. If the struc- 
ture is founded under foreign law (and thus is a non-U.S. person), they sign a W-8BEN form. Such a 
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structure, however, has the option according to the "check>the*box-ruie“ to be treated as tax- 
transparent - contrary to the actual qualification. 

In case of tax transparent structures {so-called "Flow Through Entities"), the structure respectively the 
corporate bodies of the structure have to sign a form W-81MY. Thereby, the structure declares It Is 
holding the assets (simply) as financial intermediary, in addition, the beneficial owners of the structure 
are obliged to sign either a form W-9 (U.S. persons) or a W-BEN (non-U.S. person, respectively 
NRAs) in accordance with their U.S. tax status. Because of a special regulation, it was not necessary 
to disdose ihe beneficial owners of Flow-Trough foundafims and trusts that were non-U.S. persons 
and protected by client banking secrecy. Such a staicture, however, has the option according to die 
"check-the-box-rule" to be treated as non-tax-transparent - contrary to the actual qualification. 

The difficulty In assessing the benefidal owner of assets held by offshore structures consists espe- 
cially in finding out when an independent, fiscally non-transparent Non-Flow-Through structure is con- 
sidered a "sham" or "mere conduit" under U.S. tax law and, as a result of that, one has - for U.S. tax 
purposes - to look through the structure to the benefidal owner standing behind it No reliable guide- 
lines exist to answer the question, when a structure Is a "sham" or "mere conduit". In general, it was 
assumed that the mere knowledge derived from the Swiss Form A that the benefidal owner behind a 
domidllary company Is a U.S. person does not in and by itself lead to the qualification as "sham" or 
"mere conduit" structure. 

The situation is clear inasmuch as the Ql bank is not allowed to rely on the declaration that the struc- 
ture Itseif is the beneficial owner of the assets given by the corporate bodies cf a structure on a form 
W8-BEN, if It has knowledge of deceptive or fraudulent manoeuvres (for example sham structures) or 
other spedfic circumstances. In the past, the IRS has, however, neither explicitly asked nor Implicitly 
expected an examination of the domiciliary companies’ substance. Respective controls were so far 
never subject of the external Ql audits required by the IRS. 


7axfi>ox2 Client Identification by Swiss Qiseccordingio^QIA ' 

Special forma|iUes;.for' dtent Klenbficabon by Swiss Qls in accwdance wiU) •the-OlA.ere'la'id dOwn w.an;annex to 
;&»e:QIA/:ihe:'So^tled ‘Attachment for^Swrtzertaftd". Accordingly;-^!! .documentation. Crq^ed 'in'accordance-With 
theirequirementeiof the Attadiment for Switzerland'jisiconsWered as -DocomentaiyiEsfid^cev vVdthflni the -meaning 
of IbeQiA.and ihas been put c«i a par as a rnettxxf of idenfification wth thB.use of officiaT;iRS.fbmTO.^he.K^ 
Rules- aeknovdedged by .Ihe IRSjare based-on- the;one.;hand. on. ttie Swiss KYC-niles, but-are on :the ipthec-band 
amended with pertain addibpnal questions regaining US^ tax ^^boDS 

iPof' tae :assessmerrt a a tJ.S. person of 8^ri(^lJ;S,'jperscfl as well as for tae detennfnattaf^ asito 

whetaer adient isthe beneficial owner of certain 'Tisse'lSraQlbaniC’according^to the^lA. js aliow^ to generally 
assume thatan IRS fofm:^W-SiW-8BENi'W-B!My).|MOperiy.4ilJ^ oul,by;:taeidtantTeflkita'theitru8i;;/especbvdy- 
taat the client data cdlected in accordance wth IheKYC-futes aCG^>^ by the iRS istxirrecL 

Ourtng !ttie;.negotiations-.fcff the QIA; ttie IRS had:(ora1iy) conftahed that a Form A'tised for:tt)e ass^snwnt of Ifie 
beneficial ovmer ta accordance with Swiss’ anti-mwiey-.laundBrir^ lavv was not feleyant fon Ql purposes;..f or-as^r 
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sessing t>enefiaa1 ©\w»&::ii^accoHiarK£:!iMtt)li:SL tenk can thus generally :re}y orj a s^ned IRSh 

fbrmror^^n adequatesubstHidr:ftlt|^^X3S$ess^.f*oterto]dl^reparK:tes toa forrn'A in:pE»sessm<©f'^©t^ 
generally iiretevanl ^ * 

However,;aca?rdJns to^t^»e Ql^W*<^;fe^iol;altowed-1o•^e^^on:S»d(^^nent8fao^^^ if Jt;hasvactual knoWledge^that: 
the/Jh^rnabon Of :Uie;.xl^anati^^fBun^tal^;cNrtf)c<xnk:t>Difl^ent opinions e) 0 St on.^vhen ‘actual 
IS given Reliable guKlance.'ffOfl^e aiilhc^rities applyfl>g itheT&iguIabons <ioes not exist If a Q1 ."because of rea 
sons'spec{fica1lytdeSGf^ed^^1$il^^h^*r^ason tOrkn^.4haf:de5pite.a.<x>ntradicbng.declaiBbona-oi{entccftitd 
be a US personi^tteiTOfiiftovi^dlo/^ oft 8>eQldterftdocumMttation without further inqiJtnes 


4 Cross-border Private Client business into the USA: U.S. framework re- 
quirements 

4.1 SEC Restrictions 

Various U.S. laws (inter alia the .Securities Act of 1934*‘» the .Securities and Exchange Act of 1934“ 
and the .investment Advisers Act of 1940“) as well as further rules and regulations deriving from the 
aforementioned Acts limit the provision of cross-border financial services into the USA. The SEC is 
responsible for the enforcement of these provisions which explains the terminology “SEC restrictions" 
in this report. Pursuant to these provisions a foreign unit is subject to the respective U.S. restrictions, If 
it provides specific services to U.S. persons In the USA thereby using "U.S. Jurisdictional Means". 
Each communication from a foreign country into U.S. territory Is considered .Use of U.S. Jurisdictional 
Means" (e.g. per e-mail, telephone, fax, regular mall) as well as travel activities on the Interstate High- 
ways. Particularly the activity as broker or dealer (dient trader or independent dealer) and the Invest- 
ment advice to U.S. persons In the USA constitute in general a duty to get authorized by the SEC. The 
U.S. legislator has furthermore enacted provisions, vrith which financial products need to comply, if 
they are offered to U.S. persons. 

The SEC restrictions are diametrically opposed to the approach of the Swiss financial markets regula- 
tion. For example, a foreign financial Intermediary may perform the services as broker, dealer or in- 
vestment advisor described above cross-border into Switzerland without an authorization by FINMA 
being required. Only the distribution of foreign collective investments and structured products and also 
insurance services are regulated in Switzerland. 

4.2 The "deemed sales rules" under U.S. tax law 

Conceptually, similarities exist between the SEC restrictions and the so-called "Deemed Sales Rules" 
of the U.S. Treasury Regulations: according to these rules, a sale of securities which otherwise would 
have been deemed as having taken place in an office outside of the U.S. will be deemed as having 
taken place inside the U.S., if there is a certain connection to the USA. Such sales are therefore sub- 
ject to reporting- and / or backup withholding duties. This kind of connection to USA exists, if the client 
has opened an U.S. account with an U.S. office of the broker or If the client has given Instructions from 
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within the USA per mail, telephone, electronically or otherwise concerning this sate or other sales (ex- 
ception; this instruction from within the USA was given only "in isolated and infrequent circum- 
stances"). Similarly, the Deemed Sales Rules apply, if the gross proceeds from the sate has been 
transferred to a client account within the USA or to an address of the client within the USA, if the cli- 
enfs selling order confirmation has been mailed to an U.S. address, if a branch of the respective bro- 
ker in the USA has coordinated the sale with the client or receives instructions from the client regard- 
ing the sale. 

The QIA contains explicit reporting and backup withholding duties relating to gross proceeds coming 
from the sale of U.S. securities. The QIA does not contain an explicit provision according to which the 
Deemed Sales Rules are applicable to non-U. S. securities. 

At the time the QIA entered info force, the financial intermediaries were obviously well aware that there 
could be a duty on the Ql-bank to notify the IRS when U.S. persons traded non-U.S. securities. If the 
Deemed Sales Rules was applicable to a transaction. Even today, the applicability of the Deemed 
Sales Rules is controversial and has at least been intermittently purported by U.S. authorities. Accord- 
ing to the available information, the Ql financial intermediaries have not yet reached a reliable, conclu- 
sive answer of this U.S. legal issue. This resulted in considerable legal uncertainty: In favour of the 
applicability of Deemed Sales Rules (on non-U.S. securities) it can be argued that Sec. 2.44(B) (2) 
and (3) QIA explicitly states that brokerage proceeds from the sale of U.S. securities are treated as 
"reportable payments". Sec 2.44 (B) QIA does not explicitly deal with brokerage proceeds from the 
sale of non-U.S. securities. In the FAQ relating to the QIA published on the IRS’ website, the IRS Is of 
the opinion that Sec. 2.44 (B) (4), which deals with certain payments Of income from foreign sources, 
should be interpreted in a way that proceeds of securities transactions are included therein. However, 
an argument against the applicability of the Deemed Sales Rules is that the QIA does not contain any 
reporting- or backup withholding duties of proceeds coming from the sale of non-U.S. securities (there- 
fore proceeds from the sale of non-U.S. securities would not be "reportable payments"). The latter 
view Is being held today by UBS AG. 


Text txix 3' SEC Reshtctions und Deemed Sates Rules; Parallelisms , , . , j j 

■vifK^^inot^JOus paon9cliSn.ibetween,iSEC;:festnotx>ns:and.taVcOTsequ6nc^teaiS^on.lhe;OeemedvSales‘ 
. -HtUle^v However; ;theTe are -parallelsriThefOeemediSales Rules are. m/er.eliar reU i^rit.^n a^rcllent 9iv^.:sa}es 
iordefs;for securiUes .frf«Ti:\yitt^^ USA more .often lhan in^an isolatecl and. jnfre^^j^^nerj'Tbei SEC -restiid-- 
tions.-.^y9ply:^to conte<^ ^ contact-is-enough^ r with-the ctientte the 

.,;Means“ areTused and tjis results jn the sale of a secunty^Wte the Darned the SEClT^teCbonsi 

refer-to’idltentefdomK3led1n-theUSA;Thedefinrt^ of.*43wnkate"iS5pecifedmthe’Cl^^dDnnecSionwth?8i8 
..Interna!, Revenue Codeifres^ctively theiSECvrestrktons. The fecarDeemedr&^;Rutes as w«ll as-^e SEC 
festnptions are not limited to US ^ecunties, but also apply to the sale of non~U S ^ 

In taking oorresponding measures it is posslbje .toia^'id the;£^>{^cab^.-bfi£re (div^i:^) iegarcon5equencesi 
the Deemed Sales ;Rules and tee SEC iestricbons. are .not apf:fica!:fe; -ifutiere ate .rio.^mger rontecterbet^^ 
•citentand the bank regarding securtbes ^ ~ ^ ;; 
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5 2001 - UBS AG becomes a ..Qualified Intermediary" 

In the beginning of 2000. UBS AG operated a comprehensive Private Banking business with U.S. cli- 
ents K took over from its predecessors Schweizerischer Bankverein and Schweizerische Bankgesell- 
sc/iaft. These clients either held an account / custody account directly with UBS AG or indirectly as 
beneficial owner of a domiciliary company. This business was conducted out of the North America Unit 
(NAM-business) within the bank. At the same time, UBS AG operated in a limited manner the .on- 
shore" Private Banking in New York. With the acquisition of the U.S. broker and asset manager 
PaineWebber Group, Inc. (.PaineWebbeY) with approximately 30'000 employees at the end of 2000, 
UBS AG became an important onshore Private Banking provider in the USA and at the same time one 
of the largest asset managers woddwide. 

After signing the QIA which became effective as of 1 January 2001, UBS AG as Ql was obliged to 
obtain and retain reliable documentation from all of its clients holding U.S, securities which gave in- 
formation on the tax status of the clients according to U.S. tax laws. Based on this, the bank commit- 
ted to the IRS, depending on the tax status of a U.S. taxable person, to either report directly or through 
an U.S. depositary (1099 Reporting) or where necessary to collect and deliver the backup withholding 
tax. 

This fundamental system change with the levying of the U.S. withholding tax caused massive adjust- 
ments of client documentation. Internal processes and IT-systems at UBS AG and at other Qls world- 
wide. To be in a position to provide information on the taxation status of clients a Ql had to obtain from 
all clients either a corresponding declaration on an official IRS-form or documentary evidence ap- 
proved by the IRS and archive it in the client files in an auditable form. The clients are - by way of the 
pertinent IRS-forms - adverted to the fact that their declarations are made under penalty of perjury in 
case they are untrue, incorrect or incomplete. 

As with other banks woddwide the efforts for the implementation rose significantly in the course of 
2000, because 1 January 2001 was set as the date for the Ql-system coming into force. The imple- 
mentation was made difficult by the fact that several questions were never clarified by the IRS or it 
only did so very late. UBS AG had to receive and make available Ql-conforming client documentation 
not only for U.S. clients (status; 2000) but also had to ensure that the documentation of thousands and 
thousands of client relationships with non-U.S. persons who held U.S. securities in their accounts, 
provided information that the client and the Beneficial Owner is a non-U.S. persons according to U.S. 
tax law. 

From an operational point of view requesting Ql-compatibie ciient documentation (especially W-9 and 
W-8BEN Forms signed by the client) as well as (forced-) sales of U.S. securities were reasons for 
concern tor UBS AG, A particular challenge was the great number of domiciliary companies, which 
held U.S, securities in their accounts. In the year 2000, UBS AG maintained client relationships with 
approximately 32'000 offshore structures, IS'OOO of which kept U.S. securities in their depots. Only a 
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small part of these structures had a further reference to the USA apart from the fact that they had in- 
vested in U.S. securities. 

With regards to the numerous natural persons and structures which held U.S. securities as cliente of 
UBS AG in the year 2000, client documentation had to be obtained until the end of that year - respec- 
tively after the IRS granted a global grace period in the course of 2001 . Additionally, U.S. securities 
held by non-W-9 clients had to be sold, as far as the Ql was entitled to do so contractually. Forced 
sales were executed regularly, also after 2000, if a client became a U.S. person under U.S. tax law - 
for example by taking up a domicile in the USA - without signing a Form W-9. 

6 Results of the investigation and sanctions of the EBK 

6.1 Incorrect implementation of the Qualified Intermediary Agreement by UBS AG 

In the course of its investigation the EBK ascertained that in the clear majority of client relations the 
U.S. tax status of NAM-dients was stated correctly. The investigation, however, brought to light three 
overlapping constellations in a very small number of cases compared to the total number of clients of 
the NAM-business where UBS AG seems to have violated its duties under the QIA. 

• Category (1) - Restructuring (.Switches'): These cases involve an entity (frequently an offshore 
domiciliary company) which was interposed between the bank and the natural person who until 
then was the contractual partner of the bank. The then executives of the NAM-business knew in 
light of the QIA implementation that UBS AG, as a signatory of the QIA, was not allowed to offer 
proactive support to clients respectively U.S, beneficial owners, who did not want to disclose their 
data to the IRS via a form W-9, in their search for possibilifies to avoid taxes. Based on the bank's 
guidelines and in coordinaBon with external U.S. tax advisors and in accordance with the interpre- 
tation aids of the Swiss Bankers Association, the client advisors were only allowed to arrange a 
client's contact with an external advisor (after having been asked by the client). In most of the 
cases, the client advisors complied with this. But there were - in the overall context a relatively 
small number of - exceptions, particularly in the case of very wealthy clients. At times, individual 
client advisors not only referred their clients to selected providers of Non-Flow-Through structures, 
but also actively advised them beforehand, accompanied them to visit such providers or even ar- 
ranged to meet the client with the provider in the USA. The directly responsible management of 
the NAM-Business knew about this, although specialists had made it clear that an acfive role of 
the bank in setting up those structures may be interpreted as circumventing the QIA. From a U.S. 
tax law point of view this category is problematic and may be considered suitable of circumventing 
the QIA; this is due to the proximity of the period in which the restructuring took place and the QIA 
was Implemented and due to the (real life) relations between the client advisors, the structure and 
the U.S. persons behind the structure. 

• Category (2) .Upgrades'; These cases involved already existing structures which - however - 
needed to be restructured with respect to QIA requirements (for example, a change of corporate 
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form or interposing of an offshore domicile entity) to qualify as a non-tax-transparenf Non-Flow- 
Through structure. In ttie year 2002, at the occasion of repatriating client relationships from the 
Bahamas to Switzerland, Upgrades of such structures were discussed within UBS AG and were 
allowed in isolated cases without any expressive objections raised by Group Tax. 

• Category (3) - ”Sham-", “Mere Conduit-", "Nominee-" and "Agent” Situations: In general, U.S. tax 
law assumes that a Non-Flow-Through structure is the beneficial owner of the assets held within 
the meaning of U.S. tax law. To qualify in such manner, it was and Is required that the corporate 
legal prerequisites are upheld while managing the company with respect to the decision making 
process and other prerequisites under corporate law. For example, assets of such a structure may 
only be distributed or investments may only be made, if a formal resolution of the competent cor- 
porate bodies exists. Among individual structured clients (the bank's client is the structure) that 
held their assets in accounts with UBS AG, these requirements were not complied with thoroughly 
in such manner that the client advisor considered the beneficial owner as the "actual client" and 
served him like a "direct client". This led to. Inter alia, monies being taken out of the company 
without any respective distribution resolutions of the entity which was the account holder. In these 
and similar cases (e.g. where structures were used to mask active trading or payment activities), 
the bank could no longer simply rely on the information by the structure which states it was a Non- 
Flow-Through structure. Insofar as the bank did not request a new form W-8IMY from the structure 
and the beneficial owners reported to the IRS using W-9 or W8-BEN, it violated its duties under 
the QIA. 

A few individual client advisors of the NAM-Business and their direct supervisors were responsible for 
this severe misconduct In addition, their behaviour was partially expected and partially at least toler- 
ated and not, as would have been their duty, vigorously prevented by those responsible for the NAM- 
business and their direct supervisor. Thereby, UBS AG violated the requirement for fit- and propemess 
as well as the organizational obligations set out in the Swiss Banking Act, because it assumed incon- 
trollable legal and reputational risks for a long period of time. It was particularly severe that the man- 
agement of the NAM-business failed to inform the top management of UBS AG timely and compre- 
hensively. 

With regard to the clarification of the U.S, tax status, the bank had bestowed a big responsibility upon 
its client advisors. This not only led to an inherent danger of overstraining, but also brought along a 
potential for malpractice. Although the bank had trained the client advisors concerning the categoriza- 
tion of client relations. It failed to ensure subsequently, by means of periodical and sample controls 
which are independent from the management, that client advisors only accepted declarations regard- 
ing the U.S. tax status of their clients where this was justified. 


TextIXixA: ‘ The QIA and 0)B use restructures in Pflvate Banking 

.The;use Df'Sfructuressuchras:lrustSi.:four)dations and .ott)er: dofniplia>y’'companles<;within the ;fra mess; 
work’oT a private client relatlonship correspondstoia tegititriale,peed. and Ts legally permissible pursu- 
ant to both UiSiand Swiss lawrlfitheTbanVsclierfl is nta.a natural pet:an, nor.an unincorporated as-:; 
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6.2 Partial non-compliance with SEC restrictions 

In spring 2002, the bank decided to introduce a new "conservative” business-model (the so-called 
"Revised Business Model") in the non-W-9 business, whereupon contact with U,S. clients by use of 
U.S. Jurisdictional Means should no longer be permitted. Instead, already existing clients should be 
induced to enter into portfolio management agreements with UBS AG. With this measure, UBS AG 
sought to achieve compliance with the SEC restrictions as well as to avoid the risk of Deemed Sales 
with respect to U.S tax regulations. UBS AG issued a special country paper In 2004, which was re- 
vised in 2007, relating to the SEC restrictions and their impact on the activities of client advisors of the 
NAM-business, The EBK investigation revealed however that several client advisors of the NAM- 
business had kept in touch with selected non-W-9 U.S. clients over the years and repeatedly and had 
thus violated the SEC restrictions. These violations were however not limited to the business with non- 
W-9 clients. Before UBS Swiss Financial Advisers AG ("UBS SFA AG"), which is registered with the 
SEC, took over the W-9 clients living in the USA with assets above CHF SOO'OOO- in the beginning of 
2005, even W-9 clients were sometimes attended to in violation of SEC restrictions. 

The EBK admonished the bank for not having enforced its own business policy and the Revised Busi- 
ness Model with necessary persistency. Thereby, the bank as a global company with a strong pres- 
ence in the USA exposed itself to substantial legal and reputational risks. The EBK considers this neg- 
lect as serious. This especially so, because the bank is present as a financial services provider in the 
USA and since the unclear legal situation with respect to the application of the Deemed Sales Rules 
and its application in cases of non-observance of the SEC restrictions could not be excluded. The EBK 
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acknowledged that UBS AG tried to adjust its internal regulations and its business model pursuant to 
applicable U.S. restrictions continuously. At the same time, the EBK determined that independent 
compliance controls of the directives for the cross-border provision of financial services into the USA 
were only established in 2006. The EBK considers this as insufficient in light of the risks Inherent to 
this business. 


6.3 Increasingly difficult offshore Private Banking of UBS AG for U.S. clients 

The responsible managers of the NAM-business had been aware early that classic Private Banking, 
which is - inter alia - based on intensive contact between client advisors and clients, could only be 
conducted with maximum dHficutties in the corset of the duties of a Ql in connection with the restrictive 
SEC restrictions. The acquisition of PaineWebber redounded furthennore to the fact that UBS AG ran 
increased reputational risks with its parallel offshore business. Hence, the management of UBS AG 
tightened the general framework for cross-border Private Banking into the USA increasingly. This hap- 
pened for instance in the year 2002 when it established the Revised Business Model for the non-W-9 
business, generally centralized U.S. clients, founded a separate unit for W-9-clients (the UBS SPA 
AG) and decreed clear directives pursuant to a country paper USA as well as annotations for the QIA. 

In its day-to-day business, UBS AG ran politics of strict compliance. However, it neglected to safe- 
guard, via independent controls from direct management that the restrictions were adhered to unex- 
oeptionally on the client front. The way the NAM-business had been set up. left the impression with 
some client advisors of the NAM desks that even though one had to act carefully, a violation of SEC 
restrictions would be tolerated by their supervisors, as long as this would be unavoidable with respect 
to the sophisticated demands of wealthy clients. In addition, client advisors of NAM were confronted by 
two. In their incentives opposing changes of the general framework of the U.S. offshore Private Bank- 
ing since the year 2004: On the one hand, the country paper USA (2004) had been uploaded to the 
intranet of UBS AG. This paper gave precise information about what was allowed in the cross-border 
business and what was not. Client advisors were also trained with respect to the country paper. On the 
other hand, the performance monitoring- and assessment system of the entire bank was changed and 
was set up within the Business Unit "Americas” in a sperrial kind of way. In doing this, the criterion of 
net new money became the most important factor for the participation in the bonus pool; this had 
huge implications on the NAM-business which was in the same time confronted vrith sensitive restric- 
tions and eventually resulted in an ultimate perversion of the targets set by the bank with its perform- 
ance monitoring- and assessment system. Individual client advisors were inclined to the interpretation 
that - if the bank set such ambitious targets - it could not be very serious about the enforcement of the 
country paper USA. 

Following the foundation of UBS SFA AG, to whirrii W-9 clients had been transferred to in 2005, the 
responsible persons became increasingly aware of the fact that offshore Private Banking with U.S. 
clients was very risky; in particular, because further and further tightening of the U.S. regulatory 
framework had to be expected. Several (sequentially originated) project teams searched for solutions 
which turned out to be 8me-consuming, First, considerations of selling the business came to the fore. 
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including the sale to a third party as well as a management buy-out by the management in charge of 
the NAM-busIness. In August 2007, the top management of UBS AG instead decided to shut down the 
existing business by way of melting it down step-by-step until zero. The implementation of this deci- 
sion started in November 2007. 

6.4 Responsibility on management level 

The E8K did not find any indications that the bank's top management had any knowledge of violations 
of duties under the QIA. In particular, the EBK did not find any indications in the course of its extensive 
investigation that would lead to the conclusion that top management were accessories or accomplices 
regarding the violations of the QIA or that management had even proactively furthered such violations. 
Quite to the contrary, UBS AG undertook great efforts between 2001 and 2002 to ensure that it meets 
its obligations under the QIA in its entirety. With respecd to the Ql-documentation of client relation- 
ships, which had been a fundamental obligation under the QIA, the former CEO of WM&SB stated 
unmistakably that "non-compliance is not an option". In view of the then imminent Ql-audit and the 
banking statutory audit Raoul Weil, at that time Head of Private Banking International, pointed out at a 
meeting of the upper managers of his business unit that there would be "zero tolerance" for non- 
compliance. 

The fact that individual client advisers of the bank had assisted individual clients with their endeavour 
to avoid taxes while continuing to invest in U.S securities at the same time, was known to a few client 
advisers, the (few) managers of the NAM-business and its direct supervisor as wall as certain experts 
of GWM&BB. Especially because of this fact and because the bank assumed it had implemented the 
QIA correctly - even the external auditors had confirmed this when carrying out the audit routine re- 
quired by the IRS -, it had not established effective controls independent of the line reporting. This 
caused the now detected partial non-compliance with the obligations deriving from the QIA and the 
legal and reputational risks accumulated by the bank to have remained undetected by the bank for a 
longer time. 

It was pointed out within the bank that with regards to the compliance with the SEC restrictions height- 
ened reputational risks existed after the acquisition of PaineWeber as onshore and offshore business 
were operated at the same time. UBS AG. respectively its top management, basically reacted with two 
(proper) measures to that challenge: Firstly, by adopting the Revised Business Model for the non-W-9 
business in the year 2002, and secondly, by establishing an SEC-registered provider for the W-9 busi- 
ness. UBS SFA AG finally took up its business operations in January 2005, Looking back, the EBK is 
of the opinion that whereas the Revised Business Model was not implemented with the necessary 
force, the setting up of UBS SFA AG took too long. These weaknesses in leadership cannot be 
blamed on persons who are to ensure fit- and properness (“GewahrstrSger") currently in charge at the 
bank in a way that would Justify imposing supervisory measures against these persons. Rather, these 
failures have to be attributed to the bank as a whole, as a complex company. 
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The EBK also considers the fact very problematic that the management of "Americas Intemattonaf 
had established a new Incentive system from 2004 onwards, in which the criterion of net new money 
became a paramount factor for the. distribution of the bonus pool. This apparently resulted in several 
client advisors of the NAM-business feeling under additional pressure to reach these goals while ac- 
cepting the violation of the requirements of the Country Paper USA. Thus, to some extent there has 
been communication using U.S. Jurisdictional Means with U.S clients contrary to internal directives 
and also contrary to the SEC restrictions. 

Overall, UBS AG lacked the unconditional will to comprehensively adjust itself to U.S. regulatory re- 
quirements at ail times. The mandatory duty of taking foreign provisions Into consideration does not 
directly result from Swiss supervisory law. It should also be noted that the applicable regulations of 
U.S. law are blurred at times and are alien to Swiss (supervisory) law. Nevertheless, with respect to 
the significant exposure of UBS AG in the USA, the adherence to U.S. law is an absolute must from a 
risk management perspective. Although this point of view was also clearly shared by the top manage- 
ment, it was not implemented dutifully and consistently by its cadres with respect to the NAM- 
business. 

The fact that UBS AG is exposed to existence-threatening, legal and reputational risks emanating from 
Private Banking can - in the EBK's view - also be attributed to a cultural problem. 

6.5 Sanctions 

The EBK admonished the bank for severe violation of the warranty and organisational requirements 
and barred if from carrying on its business with U.S, clients out of Switzerland beyond UBS SPA AG, 
Furthermore, it instructed the bank to adequately capture, limit and supervise the legal and reputa- 
tional risks with respect to the provision of cross-border financial services out of Switzerland. In con- 
trast, the EBK did not impose any sanctions on former or current executives or employees of UBS AG. 
UBS AG has not appealed the injunction of 21 December 2008. 
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ap 


SMcNyMratau 

CmMmM 

WMmNonW^Buiinen ' 
t«9d and Contpiorica 


Present Status 


3.1 us R«dden< McNn W9 Ctonb 

A presKitafem descrifcit^ !he breocBVi ot Ibe preserd buAwra wKh US Keddart Non W-9 cfionts ha* been 

prepcred by M Giigrad {Rec^ Matol Morogaf BS NAM). The M prawnta^^ 

docurrwi cH »he e»«J oi tHs sedkan cK«l the lolowinQ hiohSohb Ihe 


il.l Cenhcfiscdion Proc&B ‘ 

m gen^oi. US Rwldeol MorvW9 cfienh ora now c«»tal»d wifrin WM^BB {e*cepIho Jhosa wHh the Prt«>te 
BQr*s MC Wealth MonooanrwnU In the Business Sector Ncdh Amartcos (Desks to Zuricit. 
lugonc^. The centoAofion process started to Joouc»y 2C03 and k oww 9C% compteie. The 
coniiolsaften exerdse was to concentrcrte hondRno of these pCTtkndaty sen^t/e diaol relc«orwh«ps to the 
area vnlh toe hletoest enperftse;. 


The Cantrafeotbn Procea started v^h the centrc*afion of oi rele»«rsf clients to Boc4dng Centre 
Svwlzertcmd horn WM&BB’i Wemofonot booWng cer*es os shcwrn below. 




In odcffon. wilHft booking cenire SwBzertond. dt dents were ceniro&ed to the Bustoea Soctw North 
Americcs desks to Zurich Genevo or I'ogono; 


085*0 

{*ul»-t*epwtored fte Name) 
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aP 


SMcfiy Mrata, hMUBMt and 
CocMhM 

VnA&SB Hort Itusiness 
Legd and Complance 



Certain colegorSes of cfienis were axdudecf from Ihe proces os shown below. Urgeh' these ere pedfic 
efient tegmenb dreody handed in o dofinct monnet wOhin WM&Bfi. BAf era amptoyaa occxxnts. HM ore 
RixifidatlnfermednrYrdariortsh^s (see secfion3.2of}hB taport). FK/GK orecorporoie dianls 0^. not 
indwiduals). HAio ora dormor^ retoltonshfH and SCAP are dents riesJjjnated os hav4ng a'sensUKre 
counlr/ cortneefion under relavafrf WMW1& pdiCY- 



The number ol US Reddent Non W-9 occoun! rafaBond^os now bonded by the Business Seckr North 
AnsartccB Desks tnSwttzeriondts shown on Ihe IqIomi^ slide (note ihcri references in these slides lo^cfier^ 
ere octudy fo o^ourst telofDrtshps and in so*ne coses, the some ‘efienr may hove more than one 
ocoount rdolionship - however WM&BS systems do not alow to see the number ol IHted occount 
rdafionships}; 


UBS AG '‘aae 8 ol « 

{AulD-Pc^wMedne Nomej 
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aP 


Mettr Mviria. <a>d 

CcWUmM 

Winim Mon W-« Sudnrss 
l*eci' Complare« 



TN( breob down ce kdows In lerrrs of cionf segimnt; 



As port oJ Jhe cenkobofion process, system fesWcliom ore olso In ptace to prevent any new occ»unls tot 
US resident noo-V/? cfienls bebg opened anywhere o<hef tSon on the Burines Sector North Arnericos 
Desks, Thwetere gcwng torword the cenlrdtotion prirK^ples shoUd be preserved. 

3.15 Cfienl Advisors Tfoveing to the US 

In the tost year, we are advised that 32daf ereni CBeni AdvBcn tiom BS NAM have Irav^ed to the US on 
hostess. On ovetoge, eoch Oienl Advbor visaed the US fcf 30 doys per year. s«w^ 4 cfients par day. THs 
meonsihol e?)pro*arnot©ty 3BX)c6enfi ere visaed in the OS per yeor by WM&BBCSenlAdwsao based to 
Switzertond. Cfefil vlnfs ore crtaiirsed by ossef ond Affluent cfents ore not visHed, 


U«AG Po9e9d4 

(Auto- PoptA»terf Rie Namel 
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SUefly MmI*. and 

CouMmIW 

WMJLtS Man 

togd and Comptone* 


hto prhted nwfter fe token bto Ihe US ond a >«■ be oppaert ta Ihe abc>ve al cfienis 

occ»w* Of mctow© of ofrseflxiriaropRXluctelherfjjsBy the Cf»n1Aci»feir vising Ihem. GiideBnes 

hove been eslc*)6sbed in retoS^ lhe<»idyclofcn«bc*derbusfr»ss99nerdhrintolhelBandoccipy 

erf fha preserrf iexi « »el oui in Annex 1 lo fhk cepori. licsring mcriaflais {cose siucSes elc.) hove cto bew 
d«v«riopecl and ddwered to retevent CSenl Advbors to errphaiise whoi k and vi^ fe nerf pwrrisaWa. 
acfWI^. 

Belcw is toe fti presenteSon produced by BS NAM on thw binktess. 



IW^KUI.M«l 

3J2 US Reddent Hon-W Clients Der^g with WM&M vto Hncs^ciol Intermecficarlet 
CRMs") 


The lotoi»rff^ lobte shovw numbers trf occouni reiafionsf^wah US Resideni NC5n>VV9 clienis deerfina with 
WMB.BB ttxou^ o Sivttstoased finondol totermedfcKy. The nwriben wH be heioded in toe Wcannalon 
toewm to ai obov® bui H a not open »o us to tokate toe rt^Ronshps which oppear in both groups. 




US KeiUwUWeAWt 

Hen US.|»adwU {US 

eetaUorMMpeMto CusMr Aeeouni 


SM 

?J8d 



S.7W.e27.r59 

>ehiBofMWp« rWhoU Cwrtoey 
Aceewirf 


M 

ao 

Aueb fCHFI 





to these cose*. urdersfewtoertt^HM busing frodrt.doy to doy {and n mod cows oJQcfienlconioci is 

vta the HM and nrt tfrecHy between U8S ond fh© undertyino cienl. Firther deidls on the spedfic f IM 
reiotionsMts con be provided I required. As on oside. role thot WM&B8 cto engoges in bLsiness with 9 US- 
based NMs ihoi do. however oaodudvety bank cuslwnefs who we not s«Arf*ct to US. toe p.e. US Nor> 
(teadersl Afens). TKs segment does not weote SEC or Ql / deemed sote teues os we orrfy work with US FlMs 
Ihcri hove the opproprtole SC regfekarions. 

43 UBS Trusts, FoundaKoru ond Other UBS Admlnislefed Structures tnvoivtog US 

Residents 

The lotovstog tobie ^ves tolormolton on UBS odmiritared Ttods. foundafons or other Structures involving US 
regents. Again, the nurvtoeomoy. losomeextentbotoctuded ir»lhe'ml0fTnofionstwwnin3.I above brrf W 
is not opw to sa to totole toe ratofoniHps which oppoor to both grex^. No such "drxtote countng" w« 
occur where the notureot the coonecSon to the USrerideni is'Virf»ect“'e.o. there oo bersetictcry cst o 
trust structure that is rendent in the US. 



>6 

t>»S Trmfa. rtwrxMloftf and OUxr USS AAnhUtered sirwetoe* whwe one w rr«or» o< Uw M*w*ekto» 

315 

UeSTniM*. rawidaHern ond OtW MM AtonHAwerf ttrvetae* whweWw Stolte* t« « W rWlotwl 
fNumbwt IHCtUDtlTOTAXKMUCIU 

IS 


USS AG 

lAut^Aoprrfotedrae Name} 


Poge 10 <rf < 
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Myohi, riMUsKtd and 

Q CwAtenHo) 

Ul-U WJUMHonYf-^tuitneu 

' Ivgd ertd Corr^tanc* 


i#W FoMOdo#«*i ond l» «nrdw«* «»>• « i»w» «l flw 

2fB 

hoMSumaftatfllAxMblASInKiMWlinCKn 

rm'ioi'CM 


WMS.^ Rhcmckjl Pkmrino pcfcv ti ttwJ ©arwrc^V we do nol k*e on reioibn^^ w8h US lesidenl s^llOR 
and a tocopirfcns required in Ihe conlad of onydwclure Irwciwirtg oUSreaianl sofiicf or beneficicry. 
Accord^. It cof^ ba seen fi«! the number of slructues b ptace is very smol! {tolai universe of f P 
riiiJcKm k over )0fl00 %usb ond foundofiofis oodar QdmirisVolon|. 

S.4 E-Bar»Wn9 Rdlalor»Wps wHh US «esldc«ls 


The foibwing iotole give* Irtomofon on UBS E-boddng retoton^ wBh US resdanb. Agom. the numbers 
may, io $cn>e edettt be kcfcxied in the infcfmcrtonshoiwn h it cabove. bol cfgoiri if k not open to us »o 
isoiate ihe reiofonrtps which cppecr In bolh ^^oups. 


Accoort Murdaan to AbeK» wth Domici* USA and 

rAos 


975 .. 


1*630 


4M'32T526 


ezrsmiT 

Inveslad Asseb to Depof Accounli fLe. sacur9le»| ICHf) 

332raS9T77 

922S3434 

tovesfeo Assets to Co^ Accomh fOff 1 


E-tooriShg lor US teaienf customers Is conslonfly nwrilored by Lagot to erwjre opprcpnofe reslrichons ore 
putinptoce. 


ISS AG 

JAyhvAtaputoJed FSe Nomel 
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ap 


%ldi)r cntf 

CocAImM 

Mon Budnan' 
and Complanc* 


4. High-Level Risk Assessment For Various Client 
Segments 


4.1 ttdeA»«atnml 

As con beseen irom IheWcnnafion above. WMtBB’s bwgnessr^lionshpi wflh US Resider* Non-W9s ae 

moteiW bolh in nuTibw of cienh crd vci« o{ CBseh. Hcwavef , vortous meosures hotre been pyJ h 
(o rriffic^ate fhe risks ollendivd to the business. 

4.1.1 HwKsk 

UBS AG; Swifzestapd. b nof Icensed lo cMfduct regiArfed ocWBes wrlhan Ihe IK. The primcry risk faarxi 
WMe*8 »iOfelof« in deolno wBh US Resktenb oewoBy (whelher or rol W?tl. b Ihcrt ws ore die^ by ihe 
SEC lo hove coried on securifies retoled odMiiesMrithin the UStar USpBnonsapaiostSECteou*®*®^^ 
SpedSadh'^^bfherWtihcri Vfl4i66hacocr»TiorlcoledwHMncriototf«lKto US Persoreregorcilng 
seo^ies. 

4.15 TheBuaness 

There is no prospecfeig or fncrteling fa WMiBS’s sefwces Jof ha than lor ou US c^erofore ofvi h the 
fulue lof oor Svriss-bcsed SEC-fe^slefod Investmenl odxisar enfififl padamed on U5. lenttory. AdcTrifonaly. 
CR a rrcffer of pcAof. VW4iM does not accept oca»unt opertros Ihsouj^ carespondence fcx US lesWenf 
cfionfs. 

US lieadent Mon-W9 CSenIs who hcid onty co* donot etpose Uas AG, Swilzarkand lo the risk of 
co nvnurfcoitng k>to »» US.rogordiro secuifies ond con Iheretefe be discounied fa the poposes of 

CBsesskio risk flw resped. Of the ferwriring US Rokianl NofhW occouni reWkxsNpe. ov« 2000 hold 

of teasf some secorilies laRtoogh tt* figae maybe in tod be dir© to fidtxdofv deposHs {i.e. cosh 
deposBst belfto reported on mverinwri occounb|. In our view these ae Ihe higher ri* clents. 

4.1 4 Cioss-Border Risk 

Coryiucfing buaness on o "acss bader* boris fte. wHh norHesiderrI cCents in any jurbcfc*^*') conies o 
certoh omounl of rbk doe to Ihe irriwreni cfimcaHei In reconcanp often conffiding tows end regutatorw. 
Whilsf WMAB8 seeks to compfy wifh ihe tows ond regutaforB of Ihe counWes into which « conies oof 
budoess fe.©. Ihrwoh resWeroos on Ihe type* ol produch dfeied to efenk ond Ihe way in which those 
producls ore offered). If Is nol pos*fe to reduce Ihe listo airing from such bustoett lo zero. 

4.1 .4 Addfiorai Spedfic Steps To Wfigale fek 

Thgee is no doubi Ihol Ihe US hos il$ own spedfic risb due lo the enlenl of Ihe UBS Group eiqxwxe ond Ihe 
vinjieni regutolory o lmoM wte. Theretore. lutoer sl««» hove been token over and cabowe those gerieroliy 
token for the cross border buanesses of Ihe WMABB. As desortoed in Ikfe report. Ihese inefude ihe 
cenitafisedion d c« IK Reridori ^ton-W9 btdness into Ihe BS NAM Gerio in iUrrich. Geneva ond lugom: 
ensuring Ihof a* such dtenis ae rdoirsed mol dents p.e. no sysiembed corwtionfcofbn by the Bo^ hio 
the U5: providing furtoer gutdefines to deni Advisors regordtog commuricotiorttyflfh such denis, ond 
tower levels d CBenf Advtor vhls lo sodi cfienls when compaed to olhei burinest otbos. 


USSAO i‘ogti2ol4 

iAulo-Fopulaied Hte Monte) 
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^UBS . 



26 September 2006 




hntroduction 
Country Paper USA 
Impact of Country Paper 
on Business Model US Inti 

Security Aspects 
Round table 


HansjOrg Bless. US International 
Franz Zimmcrmann. Legal 
Hansjdrg Bless. US International 

Paul Merger, Security RIsk Control 
at! 




Pcrmaa ent Subcoiomittee on Investigations 

EXfflBIT#13 
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Intj-odiiction 


* Scope of Training Seslons 

* US Regulatory-environment 

• US Service Model 

• New Country Paper USA 
■’ Way forward 


^UBS 

l.!S Sen'ice Morlel 


CMem Segment Investments/ 
Reporting Meeds 


Servicing Unrt 


AH SNuritles' 
(met. U5 sets.) 



I) 


us Inf). (WS) NAM 
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Comito Paper USA 


Purpose of Qjuntiy Paper {‘GP*) 

Launch of amended CP largeted in oa 2006 


Travels to meet eKtsting and prospective' clients to be kept to a minimum 
Adequate training of Traveling Officers 

• Specific approval for business travels required- by supervisor 

■ Travel Plarw and certification required from Traveling Officers 

• Mo security-related (ommunications to persons resident in the U.S. This 
includes in-pierson communication and communkation by mail, telephone, 
e-mail, facsimile or telex. 

- Distributing account opening documents is accepted within defined 
parameters 

- No transport of assets {e.g. cash, checks, etc.) into or out of the U.S- 
Use of Travel notebook essential to safeguard dient confidentiaiity 

^UBS 


( .(ijKiln i’apof USA 


Provision of staternents and account information related to banking 
services is allowed 

In a meeting in the U.S. communication may mzi be related to securities 
products or services 

Exception: a security client (non-discr.) inquiring about optimal servicing 
structures may be informed about a discretionary mandate with UBS 


Contacting prospects regarding banking services on an unsolicited basis 
and discussions on non-security related tidies are permitted 
Standard UBS account opening documentation may be distributed to 
banking services prospects. However, the prospective client must return 
the forms by mail. 


Page 51 of 109 
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Impact ()!’ Connin' Paper on Business Model US lull 


t Increase ring-'fencftd dtscf^ttonary solutt^is ftjrther 

• Strict adherence to Country Paper 

• Generai traveling guidelines: 

- HNWh client retention « referrals / switch to discretionary mandates 

CORA: , referrals / switch to (fiscreticmary mandates 

- ^elopment of specific education sessions (e.g. for traveling purposes, 
for wS!k-in*s. for telephone servieir^ for referrals) 

■ Perfortttance measurement with r^pect to KPl's to.be reviewed 


^UBS 


Travfl .StM'iii'iiy 


Thorough preparation of trip 
First travei accompanied by senior CA 
Employment of Using Best Practices 


KeasOTfng of Business Trip: be prepared for arising questions when 
crossing the border > 

Travel habits: 

- Airlines, flight routes need not be altered from a security point of view 

- 5 tfcmg recommendation to change hotels m rotation 
in case of emergenev {? x 24 h) : Tel. 234 24 24 

Swuri^ Risk Governance wiH subsequently co-ordinate the nert steps with Leaal 
Line Management. Family and others ^ ‘-egai, 


Page 52 of 109 
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Travel Sfciirily 


Ofcserye Qieiits* Right to pricey at- all times: 

- Always maintain rpesro 

- Use secure mfrastfti£:bae:(Trav^ nTteboolu PI>A) 

>- %is.-aiware4hatc^lph^esafe,p,fc^tDeave5dropping 

- CtcKS- borders vwthwjtdiefit related do^ownts ^ 


Usage of cewrier and postal services by clients: 

- Regular mail may be used 

- Use courier sdvke S tracking ts needed 

- Address must rut ne^ssariiy show *UBS' 

- . Passp<Kt/id copies should be sent separately 


^UBS 


Lessons l(’iin!rrl 


Tet. +41-44 234 24 24 

No further calls 

In case of an interrogation by any authority; 

- protect the banking secrecy 

► no client respective communication / wait for assistance of a UBS 
lawyer 

No panic / rush! wre are not criminals! 

"Yes, I am meeting with clients" (banking products) 

Comply, with e-mail policy 


^UBS 
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Jniveiiiifi - v^:a3- fomat'ri 


• * CeltTficatjon'• 

- sign country paper 

' travet security training 

' Pirst trip together with a senior 


' mth line manager prior to 

■ Empty Travel notebook, no printer, blank forms only 

■ NO handover of asset statements 


Written debriefing / report with line manager 
Regular security training 




i.'srfiil Links 


US Service Model 


US Competence Center 

isveiMjva- 

Country Paper USA 
Security Home page 

\u:/-Iw/aU--.fTmrj«a;C:A-S,'l?»,tK ia;4» u».sr-.m 

Travel Tips & Persona! Security Tips 
Travej Risk Advisor 
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Round table 


Comments 

Qiiestbns 

DiscuKion 


ifcUBS 


t/ouJacls 


Hans|drg Bless 
US International NAM 
Baerengasse 16 
8001 Zurich 
Tel. 441-44-234 39 93 


Paul Herger 
Security Risk Control 
Uraniastrasse 31/33/35 
8001 Zurich 
Tel. 441 44-234 99 06 


Franz Zimmermann 
Legal 

Talstrasse 83 
8001 Zurich 
Tei. 4-41-44-234 89 05 


Thomas Christen 
US Competence Center 
Baerengasse 16 
8001 Zurich 
Tel. 4.41-44.234 47S3 
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. CCMITACrRBkm 


[Httetoar 



Vtom 

pHKZI 



i^senioo 


.Btiataav 

Bbict 

Performaaca 


AtMianr 

2004 Vid 

5.6% ' 

Data 

Wham 

cnir 

Who 

2S.1120D4 

■■■■■ 

NeurYotfe 

dent 


WliadusM a nm aod> b dlseraM wsd 

&XR»crangft 

U^KQtaen 

100K«C 

2^K»i{H« 

lUsBMaM 

i ixxa>=D 

PISCB EUR cash fei DOCU appnsx 3% 
in OOCU mne or less ATM 

Buy bn«anl aecroal USD 1 mlo as EUR (buybg EURO. to«« level about 2.5 cenb tatow 
Spat Csdl to czmActn pnce with hen. 

Etn^ 

Took cate of thelittib momina. oreen Q 12 (about 13275). oranse 3 3 (around 1372>>. t 
say 1 riaglected to write down the exact numbers ^oo aatly in the momirtjA. I 

can gM tiem to you Wer. 

f also bootal the ottier bto. bacause asi wastaidr^ tothaapert, 

sway from ts and I believe Biat you would be good wfth that t goi you HHHHHIli 
We expect Id move in a range M toe momenL 


I had tiol forgotten you, on the cwilraiy . f 8«* yog a rnsi toe neto day which you do not seem 
to have received, but wtA*. Waresllngly encwgh,- is not to be found in my sent le ms i^»er. 

The upper and tow er leveis are MM— Ptrat teg Is December Tto. I wa»M>te to do a 

when the tevet was but had to move tast because 8 was on toe upswing. Later on to the 
day we wotdd have been over HHl So 1 decided to mcwe wShoiil first COnsuUng you. Since 
you had agre^ to essence. Thai saved us some money. 

TheHi; are aR comfoitabte: M>o«l2.5 orange nuts ©13710 (3%) end aboM 2.05 gtean nuts 
©13270(12%). 

Mtisatf 

Di^er 

I JiSEd ^ve me a short cortfvmation when you get frw nwl. to mate sure &artgs are working. 

^ EoQowHip: ' Next visit: ApiOS 


(RovemiMEirr 

exwBrr 

18 


Permanent Subcommittee on InvestigaHons 

EXHIBIT #14 


U00004891 
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ab 


Memorandum 


4Ja^2ni) 


nun 


k 8wamC«iBilta.Fii»ti8ad9ii| 


M RSZBI 

ffWMpJcyfcrrfalfitiiaiiUSytffWiwfcf ttaByiwMit 


EoliBneR. 

1^ Saiil’s fiidltcJ latenne£aq Agrmet 6e ^ hrtes tS fvSBB Mitt insl u US searSiB ts dscfas; tfunaba ta tbc 8S by 

cHnf^BCiftg a KSFora V-fl. 

Tlisa]!p£eslR|Krlia^tt- 

I US pBRanintt acBMtb heM inctl)i; 

Z Bk attbn ITMlar tnelc. n Uced bf tfS ruta 
Z 8 k brnBciariet rf at^ bvls. « jdiaej bf US ndss 
i Ik ewtdc hnndrrt at WidatniB. tratnf ■ irailar Inots; 

& Ik bniiiBKtK rf limdatna tnailid K 

Z in tk cm af Ibdk 2*5 aka <m wil b« la isiBK B(»US persm wk are letfin ir fcendiciffws bi tie ffS. i tk stnidtns boU 

UStenrika^ 

OmaHeMura wl be K4 b Mffitt hdo&is ttvsk hufditim ad tmisust by U» anj ri Jui| 2!^ 

At r sMik IW I Pnpd tnn (al *kii ifIM k eat I pK^ h ai«r% an tiiii yrnficmwT il be iMinnL 

Cniah atW tlraeteea n ad cBugk k ^ 8m k aa iea4 k Ik addDr/betnkiartiK/aMM awmr to fedm 

tkstekn ta Ik KS. am ftaqk thqt are IIS pareen. teas bncbm R- 

• 08stmnnyKm.\irift8nitirfhbttiLaiiki»bmirtakctBjkh' te *8n< ^ 'artito: 

• Efarftr.tiBi|iiBndciliqkitresteanAenktk«gcmmm'bsif«s testate 

• CoRfkinstc 

• fwoi^rfinslrcaiulscBnikitrvsis: 

• CskkRaarTCepradBCb«e<kbana^Bmmecara^Wkte8sackandBk>qaii^maUvariabkB^ 

bkiBMincepaficf. 

We mmtnek te f obwks H'lW pofaaa hr US patvore: » categarias 1-6 akm. 
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FILED by IG D.C. 

aSTTRONIC 


June 30, 2008 

IN THE UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF FLORIDA « 


IN THE MATTER OF THE TAX 
LIABILITIES OF: 


CASE NO. 

08-21 864-MC-LENARD/GARBER 


JOHN DOES, United States taxpayers, who at any 
time during the years ended December 31, 2002 
through D«:eraber 3 1 . 2007, had sjgnaUire or other 
authority (including authority to withdraw funds; 
to make investm^it decisions; to receive account 
statements, trade confirmations, or other account 
information; or to receive advice or solicitations) 
with respect to any fui^cial accounts maintained 
at, monitored by, or managed through any office in 
Switzerland of UBS AQ or its subsidiaries or 
affiliates and for whom UBS AG or its subsidiaries 
or affiliates (1) did not have in its possession Forms 
W-9 executed by such United Slates taxpayCTS, and 
(2) had not filed timely and accurate Forms 1099 
naming such United States taxpayers and reporting 
to United States taxing authorities a(i reportable 
payments made to such United States taxpayers. 

EX PARTE PETlTtON FOR LEAVE 
TO SERVE “JOHN DOE” SUMMONS 

The United States of America avers as follows: 

1 . This ex parte proceeding is commenced pursuant to Section 7402(a), 7609(f) and 7609(h) 
of the Internal Revenue Code (26 U.S.C.), for leave to serve an btemal Revenue Service 
"John Doe” summons on UBS AG. 

2. UBS is found at 701 Brickcll Avenue, IvBaini, Florida and at 1 00 SE 2’^ Street, Miami, 
Florida, within the jurisdiction of this Court. 

3. As explained in the Declaration of Revenue Agent Daniel Reeves attached hereto, the 
Internal Revenue Service is conducting an investigation to determine the correct federal 
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income tax liabilities for tax years ended December 3 1 , 2002 through December 3 1 , 

2007, of United States taxpayers, who at any time during the years ended December 3 1 , 
2002 through December 3 1 , 2007, had signature or other authority (including authority to 
withdraw funds; to make investment decisions; to receive account statements, trade 
confirmations, or other account information; or to receive advice or solicitations) with 
respect to any fmanciai accounts maintained at, monitored by, or managed through any 
office in Switzerland of UBS AO or its subsidiaries or affiliates and for whom UBS AQ 
or its subsidiaries or affiliates (1) did not have in its possession Forms W-9 executed by 
such United States taxpayers, and (2) had not filed timely and accurate Forms 1099 
naming such United States taxpayers and reporting to United States taxing authorities all 
reportable payments made to such United States taxpayers. 

4, In furtherance of this investigation, the Internal Revenue Service, once service of the 
summons is authorized by the Court, will issue under the authority of Section 7602 of the 
Internal Revenue Code, an administrative “John Doe” summons to UBS AO. A copy of 
the summons is attached as Exhibit A to the Declaration of Revenue Agent Reeves. 

5. The “John Doe” summons relates to the investigation of an ascertainable group or class of 
persons, that is. United States taxpayers, who at any time during the years ended 
December 3 1 , 2002 through December 3 1 , 2007, had signature or other authority 
(including authority to withdraw funds; to make investment decisions; to receive account 
statements, trade confirmations, or other account information; or to receive advice or 
solicitations) with respect to any financial accounts maintained at, monitored by, or 
managed through any office in Switzerland of UBS AG or its subsidiaries or affiliates and 
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for whom UBS AO or its subsidiaries or affiliates (1) did not have in its possession 
Forms W-9 executed by such United States taxpayers, and (2) had not filed timely and 
accurate Forms 1 099 naming such United States taxpayers and reporting to United States 
taxing authorities all reportable payments made to such United States taxpayers. There is 
a reasonable basis for believing that such group or class of person's may fail, or may have 
failed, to comply with one or more provisions of the Internal Revenue laws. The 
information sought to be obtained from the examination of the records or testimony (and 
the identity of the persons with respect to whose tax liabilities the summonses have been 
issued) is not readily available from other sources. 


6. In support of this Petition, the United States submits the Declarations of Revenue Agent 
Reeves and Deputy Commissioner Barry B. Shott; the Exhibits attached thereto; and a 


supporting Memorandum. 


R. ALEXANDER ACOST/ 
United States Attc^ey^ 



'tR p - D. EULISS - 
T;^al Attorney, Tax Division 
J.S. Department of Justice 
P.O. Box 14198 
Washington, D.C. 20044 
Telephone: (202) 514-5915 
Facsimile: (202) 514-9868 
Richard.D.Euliss@usdoj.gov 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 


FILED by IG 0.C. 
asc^mewic 


JUNE 30,2008 


srenK m. urimor^ 

C-LEIlK U.8. OIST. CT. 

S.8. or ru.-u)Atti 


IN THE MATTER OF THE TAX 
LIABIUnSSOF: 


CASE NO. 

08-21 864-MC-LENARD/GARBER 


JOHN DOES, United Stetes taxpeo'ers, who at imy 
time during die years ended December 31, 2002 
through December 3 1, 2007, had signabire or otha 
authority (including authority to withdraw funds; 
to make investment decisions; to receive account 
statements, trade confirmations, or other account 
in^rmation; or to receive advice or solicitations) 
with respect to any fii^cial accounts maintained 
aU monitored by, or managed through ai^ office in 
Switzerland of UBS AG or its subsidiaries or 
affiliates imd for whom UBS AO or its subsidiaries 
or affiliate (I) did not have in its pos^ssion Forms 
W-9 executed by such United States taxpayers, and 
(2) had not filed timely and accurate Forms 1099 
nuning such United States taxpayers and reporting 
to United StiUes taxing authorities all reportable 
payments made to such United Static taxpayer. 

MEMORANDUM IN SUPPORT OF 
EX PARTE PETITION FOR LEAVE 
IQ^ERVE "IQHNDOE" SUMMONS 

The United States of America rcspectfiilly submits the following Memorandum In 
support of its Ex Parte Petition for Leave to S«vc John Doe Summons: 

INTRQDUCnQN 

This is an ex parte proceeding brought by the United States of America, pursuant to 
Sections 7609(f) and (h) of the Internal Revenue Code (26 U.S.C.), for leave to serve an InUsmal 
Reveniw S«Mvice “John Doe" summons upon UBS AG 0*UBS"). Section 7609(f) provides that a 
summons which does not identify the person with respect to whose liability it is issi»d may be 
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served only after a coxut proceeding in which the United States establishes certain fectors. These 
types of summonses are known as “John Doe” summonses. Section 7609(hXl ) provides that a 
district court in which the person to be summoned resides or is found shall have jurisdiction to 
hear and determine any proceeding brought under Section 7609(f). UBS is found in this judicial 
disrtct, as it has two branch offices in Miami-Dade County. Section 7609(h)(2) provides that 
any determinations required to be made under Section 7609(f) shall be made ex parte and shall 
be made solely on the petition and supporting affidavits. 

QUESTIONS PRESENTED 

Whether, as required by Secdon 7609(f), the United States of America has demonstrated 
(1 ) that the “John Doe” summons which the Internal Revenue Service desires to serve upon UBS 
relates to the investigation of an ascertainable group or class of persons; (2) that there is a 
reasonable basis for believing that such group or class of persons may fail or may have failed to 
comply with any provision of any internal revenue law; and (3) that the information sought to be 
obtained fiom the examination of the records or testimony (and the identities of the persons with 
respect to whose liability the summons is issued) is not readily avsulable ftom other sources. 

BACKGROUND 

Attached to this memorandum is a Declaimion by Revenue Agent Danid Reeves. In his 
Declaration, Reeves.describes for the Court the tradition of offshore financial accounts in 
financial privacy jurisdictions. Through a review of numerous studies on the matter and his 
experience with the Internal Revenue Service, Revenue Agent Reeves explains that a growing 
number of United States taxpayers are making use of offshore accounts to evade the reporting 
and payment of income taxes. In the instant case, the Internal Revenue Service seeks to serve a 
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"John Doc” summons on UBS, a Swiss bank wifli branches around the world, including a major 
presence in the United States. As described in the Reeves Declaration, die Internal Revenue 
Service has learned that UBS has assisted certain United States taxpayers conceal flteir beneficial 
ownership of offshore accounts in order to avoid detection by the Internal Revenue Service. 

UBS segregates United States taxpayers with accounts in Switzerland into two cat^ories; those 
who provide their taxpayer identification numbers to UBS on Forms W-9 to enable UBS to 
report their income to the Internal Revenue Service, and those vAo choose to remain undeclared. 
The Internal Revenue Service is conducting an investigation to deteBnine the identities of those 
United States taxpayers with UBS accounts in Switzerland vdio felled to give UBS Forms W-9 
and for whom UBS has not filed Forms 1099. Learning the identities of these individuals is one 
of the purposes that die United States seeks to achieve with the proposed “John Doe” summons. 

In 2001, UBS entered into a Qualified Inieimediary Agreement (“Q.I. Agreement”) with 
the Internal Revenue Service. Prior to die Q.l. Agreement, United States tax laws required UBS 
to make U.S. income tax withholdings on all income earned from U.S. securities, whether the 
account holder was a United States taxpayer or not Thus, UBS had an incentive to enter into the 
Q.l. Agreement, because doing so would allow it to limit or entirely forego these withholdings 
for its foreign, non-United States taxpayer clients. In exchange for this, however, UBS agreed to 
greater reporting obligations with regard to United Slates taxpayers. The Q.I. Agreement was 
intended to mark a significant departure from the historically strict financial secrecy laws enjoyed 
by United States taxpayers with Swiss accounts, which often resulted in the concealing of 
otherwise taxable income to the IRS. 
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As is described in further detail in the Declaration of Barry B. Short, the Q.I. Agreement 
required UBS to identic truthMly the citizenship and residence of its clients so that UBS could 
either report taxable payments to the United Stales on a Form 1 099 or, where appropriate, 
withhold tax at a twenty-eight percent rate to be paid over to the United States. UBS was to do 
this by having its clients complete either IRS Forms W-8BEN (“Certificate of Foreign Status of 
Beneficial Owner for United States Tax Withhoiding”) or IRS Forms W-9 (“Request for 
Taxpayer Identification Number and Certification”). Non-United States taxpayers were to 
complete Forms W-8BEN, which essentially certified that the beneficial owner of the offiihore 
account was a foreign, non-United States taxpayer. On the other banti. United States taxpayers 
were to complete Forms W-9, which would identify them as United States taxpayers and 
provided UBS with the information necessary for it to file Forms 1099 with the Internal Revenue 
Service reporting all payments. As explained in the Short Declaration, the Q.I. Agreement 
required UBS to prohibit any United States taxpayers refusing to complete Forms W-9 fiom 
investing in U.S. securities. Furthermore, under certain ciroumstances( UBS was to make back- 
up withholdings on income earned in these “undeclared” accounts. 

Because compliance with the Q.I. Agreement meant that United States taxpayers would 
have to identify themselves to the Internal Revenue Service (or alternatively, remain anonymous 
but possibly be subject to a twenty-eight percent withholding), many United States taxpayers 
with offshore UBS accounts had their central motivation behind the account neutralized, to wit: 
the concealment of their offshore accounts firom the Internal Revenue Service and fire evasion of 
U.S. income tax. The Internal Revenue Service has since learned, however, that UBS assisted 
United States taxpayers avoid the disclosure obligations under the Q.I. Agreement. 
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Bradley Birkenfeld is a former employee of UBS who recently pleaded guilty to 

conspiring to assist high-profile United States taxpayer, Igor Olenicoff, evade paying $7.2 

million in taxes by assisting him to conceal $200 million of assets. The criminal case against 

Birkenfeld is pending in this district. Case No. 0:08-CR-60099-ZLOCH. According to 

Birkenfeld’s Statement of Facts provided by him at his allocution, UBS, in order to avoid the 

repotting requirements of the Q.I. Agreement, assisted wealthy United States taxpayers create 

offshore nominee and sham entities to act as foreign beneficial owners of the offshore accounts. 

Doing so enabled United States taxpayers to avoid filing Forms W-9 identifying them as such, 

which consequently meant that UBS would not report the United States taxpayras’ identities or 

their income to the Internal Revenue Service. The Internal Revenue Service suspects that there 

am many United States taxpayers who similarly received UBS’s assistance to hide tiieir of&hore 

accounts. The failure to submit Forms W-9 is the central attribute for those United States 

taxpayers looking to avoid disclosure of their identity and income to the Internal Revenue 

Service. Hence, the proposed “John Doc” class is described as follows: 

United States taxpayers, who at any time during the years ended December 31, 

2002 through December 31, 2007, had signature or other authority (including 
authority to withdraw funds; to make investment decisions; to receive account 
statements, trade confirmations, or other accoimt information; or to receive advice 
or solicitations) with respect to any financial accounts maintained at, monitored 
by, or managed through any office in Switzerland of UBS AG or its subsidiaries 
or affiliates and for whom UBS AG or its subsidiaries or affiliates (1 ) did not have 
in its possession Forms W-9 executed by such United States taxpayers, and (2) 
had not filed timely and accurate Forms 1099 naming such Unital States 
taxpayers and reporting to United States taxing authorities all reportable payments 
made to such United States taxpayers. 
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DISCUSSION 

In furtherance of this investigation, the Internal Revenue Service is requesting 
authoriaation to serve a “John Doe” summons on UBS, a financial institution that provides “a 
comprehensive range of products and services, individually tailored for wealthy and affluent 
clients around the world . . In 2007, UBS Wealth Management International & Switzerland 
recorded a “net new money intake” of 1 25 billion Swiss Francs, with a total of 1 ,294 billion 
Swiss Francs in invested assets. This memorandum explains how the proposed summons meets 
the necessary elements of a “John Doe” summons. 

I. The Summons for Which the Government Seeks Authorization Meets the 

Requirements of a “John Doe” Sammons 

Section 7601 of the Internal Revenue Code requires the Secretary of the Treasury to 
“cause officers or employees of the Treasury Department to proceed, from time to time, through 
each internal revenue district and inquire after and concerning all persons therein who may be 
liable to pay any internal revenue tax.” Section 7602 authorizes the Secretary to summon records 
and testimony for that purpose. Specifically, Secrion 7602 authorizes the Secretary “[I]or the 
purpose of ascertaining the correctness of any return, making a return where none has been made, 
[or] determining the liability of any person for any internal revenue tax . . . [t]o summon . . . any 
person having possession, custody, or care of books of account containing entries relating to the 
business of the person liable for tax .... or any other person the Secretary may deem proper, to 
appear . ; . and to produce such books, papers, records, or other data, and to give such testimony, 
under oath, as may be relevant or material to such inquiry.” 
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Section 7602 is the Internal Revenue Service's principal information-gathering authority, 
and, accordingly, the eovats teve broadly construed it in light of its intended purpose of 
furthering the effective conduct of tax investigations. Thus, the courte have repeatedly rejected 
attempts to circumscribe or fliwart the effective exercise of the Internal Revenue Service's 
summons power. United States v. Buge. 444 U.S. 707, 715-71 6 (1980); United States 

V. Bisceelia. 420 U.S. 141 (1975); Couch v. United States. 409 U.S. 322, 338 (1973). 

In Bisceglia. the Supreme Court held that Sections 7601 and 7602 empowaed the 
Internal Revenue Service to issue a “John Doe” summons to a bank to discover the identity of a 
person who had engaged in certain bank transactions. This authority was explicitly codified in 
Section 7609(f) of the Internal Revenue Code, as added by the Tax Reform Act of 1976. Section 
7609(f) provides as follows: 

Any summons . . . which does not identify the person with respect to 
whose liability tbe summons is issued may be served only after a court proceeding 
in which the Secretary establishes that - 

(1) the summons relates to the investigation of a particular 
person or ascertainable group or class of persons, 

(2) there is a reasonable basis for believing that such person or 
group or class of persons may fail or may have failed to comply with any 
provision of any internal revenue law, and 

(3) the informafion sought to be obtained from the examination of 
the records or testimony (and the identity of the person or persons -with 
respect to whose liability the summons is issued) is not readily available 
from other sources. 

The “John Doe” summons for which the United States seeks aufhoriration in the instant 
case meets those three requirements. It relates to the investigation of an ascertainable group or 
class of persons - United States taxpayers who, at any time between December 31 , 2002 and 
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December 3 1 , 2007, had financial accounts with UBS in Switzerland, and for whom UBS (1) did 
not have in its possession IRS Forms W-9,and (2) had not filed timely and accurate IRS Forms 
1099 to United States taxing authorities for all reportable payments made to United States 
taxpayers. There is a reasonable basis for believing that such group or class of persons may fail, 
or rnay have failed, to comply with one or more provisions of the intanal revenue laws. And the 
information sought to be obtained from the examination of the iwords or testimony (and the 
identity of the persons with respect to whose tax liabilities the summonses have been issued) is 
not readily available from other sources. 

A. The Investigation Is Related to an Ascertainable Class 

As required by Section 7609(f)(1), the group or class of persons to be investigated here is 
ascertainable - United States taxpayers, who at any time during the years ended December 3 1 , 
2002, through December 31, 2007, had signature or other authority (including authority to 
withdraw funds; to make investment decisions; to receive account statements, trade 
confirmations, or other account information; or to receive advice or solicitations) with respect to 
any financial accounts maintained at, monitored by, or managed through any office in 
Switzerland of UBS or its subsidiaries or affiliates, and for whom UBS or its subsidiaries or 
affiliates (1) did not have in its possession Forms W-9 executed by such United States taxpayers, 
and (2) had not filed timely and accurate Forms 1099 reporting to United States taxing authorities 
all reportable payments made to such United States taxpayers. 

This class is readily ascertainable by UBS. As explained in the Reeves Declaration, UBS 
divided its United States taxpayer clients with UBS accounts in Switzerland into two groups: (1) 
those who submitted Forms W-9 (which would identify the United States taxpayer as the 
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beneficial owner of the accoimt and provide UBS with the information necessary to file with the 
IRS Forms 1099 reporting all payments made thereto) (“declared accounts”); and (2) those who 
chose not to file Forms W-9 (“undeclared accounts”). Thus, it seems that UBS can readily 
identify which clients fall within the ambit of the “John Doe” class. 

B. . Reasonable Basis Exists for the Belief That the UnknowB Persons May Fail, 
or May Have Failed to Comply with the Intemai Revenue Laws 

With respect to the second requirement, set forth in Section 7609(f)(2), the Declaration of 
Revenue Agent Daniel Reeves reflects a reasonable basis for believing that the unknown persons 
whose identities are sought by the summonses may fail, or may have failed, to comply with one 
or more provisions of the internal revenue laws. 

In the first instance, money transfers between the United States and Switzerlan4 a 
jurisdiction with a widely-known reputation for protecting the identity of account holders, are 
inherently reasonably suggestive of tax avoidance. More importantly, the “John Does” chose not 
to submit the documents necessary for UBS to report their taxable payments to the IRS. §e£ 26 
U.S.C. Sections 6042 & 6049 (imposing a duty on payors of dividends and interest to file a 
information returns (e.g.. Forms 1099) with the IRS). This omission leads to the reasonable 
suspicion that these United States taxpayers similarly failed to report these taxable items on their 
income tax returns. United Stales taxpayers are legally bound to report their various items of 
worldwide income, and failing to do so would be in direct violation of sq>plicable internal 
revenue laws. See 26 U.S.C, Section 6012(a) (imposing a duty to file ta returns reporting 
income). 
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In United States v. Pittsburgh Trade ExchanCe, Inc.. 644 F.2d 302, 306 (3d Cir. 1981), the 
court held that the “reasonable basis” test had been met based upon a revenue agent’s testimony 
that barter transactions of ttte type arranged by the Pittsbu^ Trade Exchange were “inherently 
susceptible to tax error.” In United States v. Ritchie. 15 F.3d 592, 601 (6* Cir. 1994), the court 
held that the mere payment for legal services with large amounts of cash is a reasonable basis for 
the issuance of a "John Doe” summons. Likewise, omitting the steps necessary to eiBure that 
UBS reports items of income to the Internal Revenue Service leads to the suspicion that the 
“John Does” similarly failed to report such inconte on their income tax returns. In short, there is 
a reasonable basis for the issuance of the summons at issue. 

As detailed in the Declaration of Revenue Agent Reeves, UBS made clear to its United 
States taxpayer clients that they could remain anonymotis to the Internal Revenue Service simply 
by not filing a Form W-9 with UBS. Not having Forms W-9 on file enabled UBS to avoid filing 
with the IRS, Forms 1099 for those United States taxpayers, which would have disclosed the 
identity of the account holder, as well as taxable payments made with respect to the account. 
According to a letter that UBS sent on November 4, 2002 to United States taxpayers with 
offshore accounts (Exhibit E to the Reeves Declaration), the only drawback for the U.S. clients 
not wishing to file a Form W-9 was a prohibition on their further investment in U.S. securities. 

UBS, however, assisted its United States taxpayer clients with offshore accounts to avoid 
both the filing of Forms W-9 as well as (he restrictions on holding U.S. securities. UBS achieved 
this favorable result by forming nominee entities in foreign jurisdictions to act as beneficial 
owners of the accounts. So long as documentation was submitted to UBS establishing the 
foreign entity as the beneficial owner (i.e., filing with UBS a Form W-8BEN as opposed to a 
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Form W-9), UBS treated it as such. In other words, if the account were structured so that it 
appeared as though a foreign entity were the beneficial owner-even though UBS may have 
known otherwise-UBS would not report to the Internal Revenue Service payments made on that 
account. The Declaration of Daniel Reeves describes Birkenfeld’s Statement of Facts, a 
document on UBS’s web page, as well as other evidence corroborating these suspicions. 

Birkenfeld’s Statement of Facts also describes the circumstances surroimding the hi^- 
profile indictment of former UBS client and United States taxpayer, Igor OlenicofF. As 
explained in the Declaration of Daniel Reeves, Olenicoff with UBS's assistance, formed a 
Bahamian corporation and fraudulently completed an IRS Form W-8BEN to make it appear as 
though the corporation was the beneficial owner of his offshore account with UBS. To fliis and 
other bogus entities, Olenicofif transferred $60 million, as well as a 147-foot yacht. Because it 
was in the name of a foreign entity, neither Olenicoff nor UBS reported to the Internal Revenue 
Service payments made to the account. In December 2007, Olenicoff pleaded guilty to a criminal 
account of filing a false 2002 tax return. 

There is reason to suspect that, much like Olenicoff, many United States taxpayers used 
UBS’s services to shelter their assets and, as a result, failed to file accurate tax returns. In fact, in 
recent weeks, numerous articles in major newspapers have recounted the story of Birkenfeld and 
Olenicoff, with many also describing the angst among many United States taxpayers who fear 
that their false returns will now find their way to the desk of an Internal Revenue Service 
examiner. 

The parallels between Olenicoff and the “John Doe” class prowde further support for the 
IRS's reasonable belief that the "John Does” violated internal revenue laws. See. e.g„ United 
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States V. Brieham Young Univeraitv. 679 F.2d 1345, 1349-50 (10"' Cir. 1982), vacated ftsr 
consideration of mootness, 459 U.S. 1095 (1983) (prior audit experience with other contributors 
that had overvalued “in kind” contributions was a reasonable basis for issuing a “John Doe” 
summons for the identity of all “in kind” contributors to Brigham Young University); United 
States V, Kerstine . 891 F.2d 1407 (9* Cir. 1989) (“John Doe” summons enforced after district 
court found “the existence of at least one case in which a Tax Court found some of Kerstirig’s 
programs to be abusive of the tax code." 891 F.2d at 1409. The Ninth Circuit affimted; “There 
was ample basis for believing that the persons about vbom records were sought had not 
complied with the tax law.” 891 F.2d at 1412). 

C. The Identity of Persons in the Class Is Not Readily Available from Other 
Sources 

With respect to the third and final requirement set forth in Section 7609(f)(3), the 
infomiation sought (and the identity of the persons with respect to whose tax liabilities the 
summonses have been issued) is not readily available to the Internal Revenue Service from odier 
sources, but is available from UBS. 

Persons in the “John Doe” class may have filed tax returns with the Internal Revenue 
Service, but their names are unknown, and an inspection of a particular taxpayer’s return is not 
likely to reveal understatements or misstatements of income resulting from transactions 
concealed through the offshore transfers of funds or the failure to report foreign accounts. 

The United States has two diplomatic means of obtaining financial records from 
Switzerland, but neither avenue is an acceptable alternative to the “John Doe” summons. First, 
the United States has a Mutual Legal Assistance Treaty (“MLAT”) with Switzerland, which 
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contains a meehanism for the exchange in connection wife a United Sfetes criminal investigation 
of specific charges. Because the Inlemal Revenue Service does not have a criminal investigation 
of the “John Doe” class, however, the MLAT cannot be used for fee present purposes. 

Second, the United States can make an official request to the Swiss government pursuant 
to fee Convention between fee United States and fee Swiss Confederation for the Avoidance of 
Double Taxation with Respect to Taxes on Income (“the Swiss treaty”). As described in the 
Declaration of Barry B. Shott, however, the Swiss treaty historically has been applied to provide 
fee Internal Revenue Service assistance only in response to specific requests that name the 
particular taxpayer, which the Internal Revenue Service cannot currently do since it does not 
know fee identities of fee “John Doe” class. Although the Swiss government has recently 
indicated a willingness to consider a treaty request for fee records of the “John Doe” class of 
taxpayers, there is no guarantee feat the request would be successful. Furthermore, a treaty 
request could delay the investigation of the taxpayers in the “John Doe” class. Section 6501 of 
the Internal Revenue Code imposes a general three-year period of limitations on fee assessment 
of taxes after a return is filed and a six-year period for substantial omissions of incoffie from a 
return. A delay in pursuing a possibly unsuccessful treaty request could jeopaidisB fee timely 
assessment of taxes against fee taxpayers whose records are sought in this sunanons.' 

The records at issue are in the possession of UBS. The taxpayers whose records are 
sought have chosen to remain undisclosed to the Internal Revenue Service and have done so-with 


' Once the Internal Revenue Service serves a summons for a taxpaya-’s records. Section 
7609(eK2) suspends the running of the statute of limitations if the records are not produced 
starting on fee date 6 months after service of fee summons. 
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the assistance of UBS. The only readily available means for the Internal Revenue Service to 
identify these taxpayers and obtain the records is pursuant to a John Doe summons. 

II. COURTS HAVE APPROVED “JOHN DOE” SUMMONSES IN A SIMILAR 

investigation 

The circumstances discussed above has led the Internal Revenue Service to make this 
request for the Court’s approval of the proposed “John Doe” summons. Because the IRS’s 
investigation is still in its early stages, there arc no prior instances where the Internal Revenue 
Service sought to issue a “John Doe” summons to gather information concerning Swiss financial 
accounts held by United States taxpayers. In a simil» context, however, courts have previously 
approved the issuance of “John Doe” summonses to credit card companies for the identities of 
United States taxpayers using offehore credit cards as a means of tax evasion. For example, on 
October 30, 2000, the Southern District of Florida in Case No. 00-3019 CIV-JORDAN issued an 
order approving the service of “John Doe” summonses upon American Express and MasterCard 
International, Inc. Similarly, on August 20, 2002, the Southern District of Florida in Case No. 
02-22404-CIV-UNGARO-BENAGES issued an order approving a second “John Doe” summons 
upon MasterCard International, Inc. 
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HI. CONCLUSION 

TTie summons for which the government seeks authorization meets the requirements of a 
"John Doe” summons. Accordingly, the Court should enter an order granting the Internal 
Revenue Service leave to serve a "John Doe” summons upon UBS AG in substantially the form 
as attached as Exhibit A to the Declaration of Daniel Reeves. 



/Trial Attorney, Tax Division 
U.S. Department of Justice 
P.O. Box 14198 


Washington, D.C. 20044 
Telephone: (202) 514-5915 
Facsimile: (202) 514-9868 
Riehard.D.Euliss@usdoj.gov 
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IN THE UNim) STATES DISTRICT C»URT FOR THE 
SOUTHERN DISTRICT OP FLORIDA 


FILED by /G D.C. 
Banwwic 

JUNE 30, 2008 


STEVEN M. UUtIMOSE 
CLERK UJ$. piST. 0T. 
S.O. Pf RU.- MIAMI 


IN THE MATTER OF THE TAX 
UABILmBS OF: 


CASE NO. 

08-21 864-MC-LENARD/GARBER 


JOHN DOES, UmteJ States taxpeycas, who st ar^ 
time during &e years ended De<^ber 31, 2002 
through Oecocnber 31 , 2007, bad si^ture other 

luiOiorily (including autfaonty to withdraw funds; 
to onke investment decisions; to receive account 
stitotnents, tra^ coniinnfttions, or other account 
infortnatjos; or to receive advice or solicitations) 
respect to any financial accounts maintained 
at, monitored by, or managed through any office in 
Switzerland of UBS AG or its subsidiaries or 
affiliates and fcM* UBS AG or its subsidiari^ 
or affiUa^ (1) did not have in its possession Forms 
W-9 executed by such United Shat^ taxpayen, and 
(2) had not filed timely and accurate Forms 1099 
naming sudi United States taxpayers and rootling 
to United States taxing authorities ell repon^le 
paymenis made to such United States taxpayers. 


DECLARATION OR DANIEL REEVES 
I, Daniel Reeves, pursuant to 28 U.S.C. Section 1 746, declait and state: 

1 . 1 am a duly commissioned latemal Revenue Agent and Offshore Compliance 

Technicai Advisor employed in the Small Business/Self Employed Business Division of the 
intmiat Revenue Service and am aligned to the Internal Revenue Service’s Offshore 
Compliance Initiative. The Offshore Compliance Initi^ve develops projects, methodologies, 
and tcchniqws for identifying United States taxpayers who are involved in abusive ofishore 
nansactions and financial arrangements for tax avoidance purposes. 1 have been an hrtemal 
Revenue Agent for more than tiiirty years and have specialUed in offshore investigations for the 
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last ea^t years. As an latemal Revenue Agent, 1 have received tratnicg in tax law and audit 
techniques, includiag specialized training in abuy ve ofi&bore tax issues, and have extensive 
experience in investigating offshore tax matters. 

2. For the past six years I have been the lead investigator for ttie Internal Revenue 
Service’s Offehore Credit Card Project and other offehore cottqjliance initiatives. I developed 
many of the investigative techniques surd procedures being used to irtotify United States 
taxpayers with ofifehote bank accounts. I am also one of the developers of the Internal Revenue 
Service’s offshore training programs for investigators and have participated as an instructot and 
expert at numerous presentations and training sessions on identifying offshore accounts. 

3. The Internal Revenue Service is now investigating United States taxpayers who 
maintain accoimts with UBS AG in Switzerland but who have not provided to UBS (via Forms 
W-9) their taxpayer identification numbers and other information necessary for retorting to the 
Internal Revenue Service (via Forms 1099) taxable income earned from thfeir Swiss accounts. To 
facilitate this investigation, the Internal Revenue Service, once authorized by the Court, will 
issue undo' the authority of Section 7602 of the Intental Revenue Code (26 U.S.G.), a “John 
Doe" summons to UBS. A copy of this summons is attached as Exhibit A. 

4. UBS is a Stjiiss bank with branches around the world and with a major presence in 
the United States. UBS provides, among other services, private banking services to wealthy 
United States taxpayers. The records sought by the summons will reveal flje identities of and 
disclose transactions by persons who may be liable for federal taxes and will enable the Internal 
Revenue Service to investigate whether those persons have conq>lied with the internal revenue 
laws. 
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5. Based cm in&nnalion received by the tateraai Revenue Service, it is iikely that the 
persons in the “John Doe” class may have been untte-reporting income, evading income taxes, 
or otherwise violating the internal revenue laws of the United States. 

6. The “John Doe” summons to UBS relates to the investigations of an ascertainable 
.groiQj or class of prasons. There is a reasonable basis for believing ihat this group or class of 
persons has feiled or may have feiled to comply with provisions of the internal revraiue laws. 

The information and documents sought to be obtained from flte examination of the records or 
testimony (and the identity of the persons with respect to whose tax liabilities the summonses 
have been issued) are not readily available finm sources other than UBS. 

I. THE SUMMONS DESCRIBES AN ASCERTAINABLE CLASS QP PERSONS 

7. The proposed “John Doe” summons seeks information regarding United States 
taxpayers who, at any tune between December 31 , 2002 and December 3 1 , 2007, had financial 
accounts with UBS in Switzerland, and for whom UBS (1) did not have in its possession IRS 
Forms W-9, and (2) had not submitted timely and accurate IRS Forms 1099 to United States 
taxing authorities reporting all reportable payments made to the United States taxpayers. 

8. This class of persons is easily ascertainable by UBS. As explained below, UBS 
divides their United States taxpayer clients into those who provide an IRS Form W-9 and those 
who do not The very nature of private banking suggests that UBS will be conversant with 
virtually all of a client’s significant financial af&iis, including the formation of controlled foreign 
entities and the opening of foreign accounts. Private banking requires that the primary client 
advisor be femiliar with all of the financial affairs of the client in order to advise the client on a 
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comprehensive financial plan. For these reasons, UBS will be able to readily ^ratain the 
identity of the proposed "John Doe" class. 

»• REASONABLE BASIS FOR BELIEF THAT THE »JOHN DOE’ CLASS 

HAS FAILED TO COMPLY WITH INTERNAL REVENUE LAWS 

A. A United States Taxpayer Who Fails to Disclose Taxable Payments Has 
Failed to Comply with the Internal Revenue Laws 

9. United States taxpayers are required to file annua! income tax returns reporting to 
the Internal Revenue Service their income from all sources worldwide. Taxpayers who fail to 
include taxable payments on their income tax returns have failed to comply with the internal 
revenue laws. 

10. As will be described in further detail below, the “John Doe’* class is limited to 
United States taxpayers with UBS accounts in Switzerland who affirmatively chose not to 
provide to UBS Forms W-9 disclosing their status as United States taxpayers, and for whom 
UBS did not submit Forms 1 099 reporting to the Internal Revenue Service all of their reportable 
payments. Based on my experience wito offtbore accounts, taxpayers who choose not to provide 
the documents necessaiy for proper reporting do so in order to conceal their income from the 
Internal Revenue Service. The fact that these United States taxpayers chose not to submit Forms 
W-9 to UBS, thus choosing to remain “undeclared," provides a reasonable basis to believe that 
they have failed to comply with the internal revenue laws. Because it does not know the 
identities of those in the "John Doe’* class, the Internal Revenue Service cannot yet audit these 
United States taxpayers’ income tax returns to determine whether they reported such payments. 
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B. The Traditioa of Offshore Tax Haven or Ftoandal Privacy Jurtsdietiong 

1 1 . The Internal Revenue Service has been concerned with the growing problem of 
United States taxpayers, involved in both lawful and unlawflil activities, evading the payment of 
United States taxes by concealing unreported taxable income in accounts in ofbhore tax haven or 
financial privacy jurisdictions. I summarize below several studies that describe die use of 
of&hore tax haven or financial privacy jurisdictions and provide a background of the offihore 
private banking system. 

a. The Gordon Rewnt 

12. On January 12, 1981, fee hitemal Revenue Service issued a report entitled ‘Tax 
Havens and Their Use by United States Taxpayers - An Overview,” commonly known as fee 
“Ooidon Report” for its author, Richard A. Gordon, Special Counsel for Intranalional Taxation. 
The Gordon Report was based on a review of judicial decisions and published literature in the 
field of international tax planning, research into internal Internal Revenue Service documents 
ctmceming taxpayer activities, interviews with Internal Revraue Service pwsonnel, pctsoimel 
who dealt wife tax haven issues for other federal government agencies, and lawyers and certified 
public accountants who specialized in intOTational taxation. Additionally, fee findings in the 
Gordon Report were based on a statistical analysis of available data concerning international 
banking. United States direct investment abroad and foreign investment in the United States. 

1 3- The Gordon Report states that the available data support the view that taxpayers 
ranging fiom lai^ multi-national companies to individuals and criminals are making extensive 
use of tax haven and financial privacy jurisdictions. The Gordon Report concluded feat there 
are: 
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enormous and growing levels of financial activity and accumulation of funds in 
tax havens [as well as a] large mimber of transactions involving illegally earned 
income and leg^ly earned income which is diverted to or passed tbrouih havens 
for purposes of tax evasion. 

b. The Crime and Secrecy Report 

14. On August 28, 1985, the Permanent Suhconunittee on Investigations of the United 
States Senate Governmental AfEaiis Committee issued a report entitled “Criine and Secrecy; The 
Use of Offshore Banks and Companies.” The Crime and Secrecy Report summarized the 
offshore problem as follows: 

The subcommittee found that the criminal exploitation of offshore havens is 
flourishing because of haven secr«y and foreign government intransigence in tire 
face of ovetwhehnihg evidence of dirty money in their banking systems. The 
effect has been to systematically obstract U.S. law enforcement investigations, 
erode the public's confidence in our criminal justice system, and thwart the 
collection of massive amounts of tax revenues. 

1 5. The report includes a quote flrom Senator WlUiam V. Roth, Chairman of the 
subcommittee regarding the committee's finding on the use of tax haven and financial privacy 
jurisdictions by American citizens: 

But equally shocking is the feet ihat we have also found that offshore havens are 
no longer used exclusively by crinoinals. Instead, they are increasingly being used 
by otherwise law abiding Americans to avoid paying taxes and to shield assets 
from creditors. 

1 6. The Crime and Secrecy Rqmrt estimated that the “underground economy” at that 
time (1985) was hiding between $150 billion and $600 billion apparently unreported income 
from both legal and ille^ business bom the Internal Revenue Service. Furthermore, it stated 
that the nnda:ground economy was unquestionably linked to the use of offihore feeflities. 
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c. The United Nations Report 

17. On May 29, 1998, tt»e United Nations* Office for Drug Control and Crime 
Prevention, Global Programme Against Money Laundering, released a report entitled “Financial 
Havens, Banking Secrecy md Money Laundering.” The United Nations Report (at 
bttp://wvyw.imolin.ora^Oliiiffinhaene.html'l states that offehore financial centers, tax havens 
and bank secrecy jurisdictions - 

attract funds partly because they promise both anonymity and the possibility of tax 
avoidance or evasion. A high level of bank secrecy is almost invariably used as a 
selling point by of&hore financial centers. Many totemet advertisements for banks 
emphasize the strictness of the jurisdiction's secrecy and assure the prospective 
customers that neither the bank nor the government will ever give bank data to 
another government. When the advertising is for private banks, it also stresses flie 
protection fidm tax collectors. 

United Nations Report, Part H, “The Global Financial System.” 

d. Offshore Private Batdcs 

1 8. Private banks are opwational units within banks that specialize in providing 
financial and related services to wealthy individuals, primarily by acting as a financial advisor, 
estate planner, credit source, and investment manager. 

19. To open an account in a private bank, prospective clients usually must deposit a 
substantial sum, often $ 1 million or more. In return fbr this deposit, the private bank assigns a 
“private banker” or “client advisor" to act as a liaison between the client and the bank and to ' 
facilitete the client’s use of a wide range of the bank’s financial services and products. Those 
products and services often span the globe, enabling the client to benefit from services in 
carefiilly selected offshore jurisdictions that tout fiJeir strong financial privacy laws. 
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20. Offihore private baoking practices liave received copsiitorable attention in recoit 

years. Ute Senate Permanratt Subcommittee on Investigations issued a report concluding that: 

Most private banks offer a numbor of products and services that shield a 
climf ’s ownaship of funds. They include offshcare trusts and shell 
corporations, special name accounts, and codes used to refer to cEents or 
fund traasfos. 

AU of die private banks interviewed by tire Subcommittee staff made 
routine use of shell corporations for their clients. These shell corporations 
are often referred to as “private investaumt corporations’' or PiCs. They 
are usually incorporated in [tax haven or financial privacy] jurisdictions 
. . . which restrict disclosure of a PIC's beneficial owner. Private banks 
them open accounts in the name of the PIC, allowing the PIC's owner to 
avoid identification as the account holder. 

Minority Staff Rqport for Permanent Subcommittee on Investigations Hearing on Private 
Banking and Money Laundering; A Case Study of Opportunities and Vulnerabilities, November 
9 , 1999, pp. 881-882. 

21, Similarly, the Federal Reserve Bank of New York concluded, after a study of forty 

institutions engaged in private bankiDg, that: 

Most banking institutions maintain and manage accounts for PICs in their 
U.S. offices; in feet, fiequently PICs are established for the client - the 
beneficial owner of the PIC - by one of the institution's affiliated bust 
companies in an offihore secrecy jurisdiction. Ibe majority of these 
institutions employ the sound practice of applying the same general KY C 
["Know Your Custoiher”] standards to PICs as they do to personal private 
baikking accounts - they identify and profile the beneficial owners. Most 
institutions had KYC documentation on the beneficial owners of the PICs 
in their U.S. files. 

Federal Reserve Bank of New York, Guidance on Sound Risk Management Practices Governing 
Private Banking Activities, July 1997. 
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22 . More reoentiy, the Senate Permanent Subcomaiittee on Inyestigatians issued a 

r^rt descdbing this “sophisticated ofehore industry,” noting (hat 

A sophisticated offshore industiy, comprosed of a cadre of international 
professionals including tax attorneys, acconntents, bankers, brokers, 
corporate service providers, and trust administrators, aggressively 
promotes oflfehore jtmsdiotions to U.S. citizens as a m^ns to avoid taxes 
and creditors in their home jurisdictions. These professionals, many of 
whom are located or do business in the United States, advise and assist 
U.S. citizens on opening offshore accounts, establishing sham trusts and 
shell corporations, hiding assets of&bore, and making secret use of their 
offshore assets here at home. Experts estimate that Anaericans now have 
more than $1 trillion in assets of^ore and illegally evade betweai $40 
and $70 billion in U.S. taxes each year through the use of ofiShore tax 
schemes . . . Utilizing tax haven secrecy laws and practices that limit 
corporate, bank, and financial disclosures, financial professionals often use 
offshore tax hav«i jurisdictions as a ‘hlack box” to hide assets and 
transactions from the Internal Revenue Service C‘IRS"), Other U.S. 
regulators, and law aiforcement. 

Minority & Majority Staff Report for Permanent Subcommittee on Investigations Hearing 
on Tax Haven Abuses: The Enablers, The Tools and Secrecy, August 1, 2006, p. 1. 

23. Thus, although a United States taxpayer may open a private accountin 
Switzerland, it is often the case that the bank will form a foreign shell entity in a third 
jurisdiction to act as the nominal owner of the assets. Keeping the account in the name of a 
foreign aitity enables the bank to avoid reporting to the Internal Revenue Service payments that 
were essentially made to the United States taxpayer (the true owner of the account). The banks 
remove all visible connections between United States taxpayers and the offshore accounts by 
stmeturing tbe arrangement to appear as though foreign entities are the actual and sole beneficial 
owners. 
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C. UBS & Bradtev Blrkenfeld 

24. UBS is a bank headquartereci in Switzerland with brandtes thronghout the 
United States, including two in Miami, Florida. According to its 2007 Annual Rej>ort, relevant 
portions of which are attached as Exhibit B, UBS provides “a oomprdiensive range of products 
and services, individually tailored for wealthy and affluent clients attound the world . . .” 
According to the Annual Report, UBS Wealth Management Mtemational & Switzerland reported 
a record “net new money intake” of 125 billion Swiss Francs for 2007 alone, “leading to an all- 
time high in invested assets of [1,294 billion Swiss Francs] . . .” 

25. On October 12, 2007, 1 interviewed Bradley Birkenfeld, a fonner employee of 
UBS, regarding his practices as a client advisor for United Slates taxpayers witti UBS accounts in 
Switzerland. On June 19, 2008, Birkenfeld pleaded guilty to conspiring to assist Igor Olenicoffi 
a United State taxpayer, evade paying $7.2 million in taxes by assisting him to conceal $200 
million of assets. Attached as Exhibit C is Birkenfeld's executed Statement of Facts offered at 
his allocution C'Statemeat”). Altough the Statement does not specifically name UBS, I know 
from my prior conversation with Birkenfeld that UBS is indeed the “Swiss Bank” referenced in 
his Statement. Similarly, although Birkenfeld’s indictment and Statement refers to an individual 
with the initials ‘I.O.,” according to an article appearing in the Wall Street Journal and attached 
as Exhibit D, Olenicoffls attorney has confirmed this is indeed a reference to Olenicoff. The 
following description is based on infoimation gafeered during my interview with Birkenfeld and 
fitom his Statement 

26. Birkenfeld worked with UBS Global Wealth Management International & 
Switzerland. His primary duties being to acquire and develop new clicats in the United Stales, 


- 10 - 



266 


Birk«ifeld was one of approximately 40 to 50 private banking employees of UBS who, with the. 
encouragement of UBS management, traveled to the United States on a quarterly basis to service 
United Slates taxpayers. In order to avoid detection by U.S. authorities, according to Biikenfeld, 
UBS trained its bankers when entering the United States to state felsely on customs forms that 
they were traveling for pleasixre ratha than for business. UBS private bankers also traveled wito 
encrypted laptop corrjputcrs containing clients’ portfolios. 

27. According to Biikenfeld, UBS assisted wealthy United States taxpayers conceal 
their assets in offshore UBS accounts nominally held by sham entities formed in overseas 
jurisdictions, many of which were tax havens. UBS collaborated with United States taxpayera to 
prepare false and misleading IRS Forms W-8BEN (“Certificate of Foreign Status of Beneficial 
Owrier for United States Tax Withholding”) claiming that the sham entities owned the accounts, 
and they failed to prepare and file IRS Forms W-9 (“Request for Taxpayer Identification Number 
and Certification") that should have identified the United States taxpayers as the owners of the 
accounts. Because it was made to appear as though non-United States taxpayers owned the 
accounts, UBS would not submit Forms 1099 reporting income earned on the offshore accounts. 
By concealing the United States taxpayers’ ownership and control over the assets in the offshore 
accounts, UBS assisted these United States taxpayers evade the rqrorting and paym«it of their 
income taxes. 

28. During our interview, Biikenfeld provided to me a letter from UBS addressed to 
all of its United States taxpayer clients with offshore accounts dated November 4, 2002. UBS 
sent the letter following its entry into a Qualified Intermediary Agreement (“Q.l Agreement”) 
with the Internal Revenue Service in order to assuage concerns of United States taxpayers that 
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flje QX Agreemaat would result in liie disclosure of their identities to U.S. authorities. The 

Declaration of Barry Shott ctuitains a full explanation of the Q.L Agreement. In this letter UBS 

advised that United States taxpayers who did not want to provide Forms W-9 would continue to 

errjoy anonymity, and their identities would not be shared with U.S. authorities. This letter, 

which is attached as Exhibit E, states in part 

The QI regime fully respects client confidentiality as customer information are 
only disclosed to U.S. tax authorities based on the provision of a W-9 form. 

Should a customer choose not to execute such a form, the client is barred fl-om 
investments in U.S. securities but under no circumstances wiE his/her identity be 
revealed. Consequently, UBS’s mtire con^liance with its QI obEgation does not 
create the risk that his/her identity be shared with U.S. authorities. 

29. Because it assisted certain United States taxpayers conceal their ownership 

of the accounts, UBS divided its United States taxpayer clients into two groups: (1) those who 
were willing to submit Forms W-9 and have the bank file Forms 1099 reporting their earned 
income, and (2) those who wished to remained “undeclared.” 

30. UBS, through Biricenfeld, assisted Igor Olenicoff, a high-profile United States 
taxpayer, to conceal his ownership of offshore UBS accounts. Igor OlenicofTs story is 
illustrative because he is similarly situated to the “ John Doe” class described in the summons. 
Many of Birfcenfeld’s representations regarding his deaEngs with Olenicoff have been 
extensively covered by bofli the national and the international media. Some of these news 
articles are attached as ctunposite Exhibit F. Acconiing to a Wall Street Journal article attached 
as Exhibit D, Olenicoff was “a major player in Southern California real estate after starting his 
company, Olen Properties, in 1973." According to the article, Foibes magazine listed Olenicoff 
as the 286'*' richest UB. citizen with an estimated worth of approximately $1 .7 billion. 
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3 1 . According to Birkeinfeld, Olenicofl; with UBS’s assistance, formed a Bahamian 
corporation and fiaadulently completed an IRS Form W-8BEN to make it appear as though the 
coiporatioa was the beneficial owner of an offehore account that he had with UBS. To this and 
oto bogus entities, Olenicoff transferred $60 million, as well as a 147-foot yacht. Because it 
was in the name of a foreign entity, UBS did not report to the Internal Revenue Service any 
payments made to the accoimt, and Olenicoff was able to refiain from reporting the income 
secure in foe knowledge that UBS would maintain foe traditional secrecy of Swnss accounts. In 
December 2007, Olenicoff pleaded guilty to a criminal count of filing a fiilse 2002 tax return for 
omitting income earned fiom the offshore assets. 

32. h) a document attached as Exhibit G, UBS dractibes similar tactics to assist United 
States taxpayers evade foe reporting and payment of their income taxes in a document found on 
its own website (last visited June 18, 2008). The document is called “Qualified Intermediary 
System: US withholding tax on dividends and interest income from US securities,” and in it UBS 
acknowledges that: 

While foe main issue concemmg [offshore entities] is whether they really are 
companies and also whether they really are foe beneficial owner of foe assets as 
defined by US tax law (facts which can be confirmed using the appropriate 
forms), foe basic problem with trusts and foundations is foat US tax law tends to 
regard them as transparent intermediaries with corresponding disclosure 
obligations. 

For those clients who wish to use such trusts and foundations but who also wish to avoid foe 
“corresponding disclosure obligations,” foe document continues, in relevant part, as follows 
(emphasis added): 

[I]f there is no desire to fosclose foe identities of either foe bank’s contracting 
partner or foe beneficial owner to the US tax authorities, foe possible alternatives 
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arc for US securities to be excluded from the portfolio, for the beneficial owner to 
hold them directly, or for a structure to be put in place between the 
foundation/tnm -and the bank which itself saves as an independent, non- 
transparent baiefloial owner (e.g. a li^ entity/cotpcaatitm/cQtapany) and submits 
documoitation to toe Q1 to this eftoct 

33. Based on what I have Iramed from Birfcenfeld and from UBS’s website, it appears 
toat UBS offered, throughout toe years addressed by toe “John Doe” summons, undeclared 
offshore accounts to United States taxpayers. In a documoit found cm its own website, UBS 
su^Sts putting a “structure in place” between the beneficial owner and the bank in order to 
avoid disclosure of their beneficial ownership pf toe account to toe Internal Revenue Service. In 
short, UBS, in plain language, suggests using a nominee entity as a means of avoiding the 
reporting requirements of the U.S. tax laws, 

34. United States taxpayers in toe “John Doe” class who choose to remain tmdisclosed 

to the Internal Revenue Service are likely foiling to comply with the Internal Revenue Code 

provisions governing a United States taxpayer’s obligations to report and pay tax on wtorld-wide 

income. Given my general knowledge and experience concerning taxpayers who use banking 

and other services in offshore tax havrais and financial privacy jurisdictions, as well as 

Biikenfeld’s Statement, and the story of Oleniooff, I believe it is reasonable to believe that the 

unidentified United States taxpayeas described as toe John Doe class, above, may have foiled to 

comply with provisions of the internal revenue law of toe United States, 

ni. THE REQUESTED MATERIALS ARE NOT READILY A VATLAKLE PROM 
OTHER SOURCES 

35. As described in toe Declaration of BarryShott, toe United States potentially has 
two means of obtaining Swiss banking records otha: than through UBS’s compliance with the 
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proposed John Doc summons. First, the United States Competent Authority may make an 
official request to the Swiss government pursuant to the Convention between the United States 
and the Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on 
Income (“the Swiss treaty"). Second, the United States has a Mutual Legal Assistance Treaty 
(MLAT) with Switzerland which contains a mechanism for the exchange of information in 
certain circumstances. The MLAT, however, authorizes the exchange of information only in 
connection with a United States criminal investigation of specific charges. Here, the Interna! 
Revenue Service is not currently conducting a criminal investigation of the John Doc class. By 
its terms, therefore, the MLAT is not available to obtain infonnation for this civil investigation, 
36, As Mr. Shott states in his declaration, the Swiss treaty historically has been 
applied fay tiic Swiss to require tliat a request for records identify the particular ta,xpayer whose 
records are sought. Wc cannot identify the specific members of the John Doe class. Although 
the Swiss government has indicated a willingness to consider a treaty request for the records of 
the John Doe class of taxpayers, there is no guarantee the request will be successful since Swiss 
courts could have t!ie final say in whether the records are produced under tlie Swiss treaty. 
Furthermore, proceeding under the Svviss treaty, which involves action by the Swiss government 
and its judicial system, might result in delays that could delay the investigation of the taxpayers 
in the John Doe class. Section 6501 of the Internal Revenue Code imposes a genera! thrce-ycar 
period of limitations on the assessment of taxes after a return is filed and a six-year period for 
retums with a substantia! omission of income. A lengthy delay in pursuing a possibly 
unsuccessful treaty request could jeopardize the timely assessment of taxes against the taxpayers 
wliose records are sought in this summons due to the expiration of the statute of limitations. 
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37. Finally, the source of any infonnation obtained in response to a request made 
under the Swiss treaty is the same source ftom which the Internal Reveotie Service will seek 
infonnation pursuant to the summons - UBS. A request pursuant to die Swiss treaty is a request 
that the Swiss government use its legal processes to obtain infonnation from UBS. UBS is the 
only source for the information, whether obtained in response to the Swiss treaty or the John Doe 
summons. I am not aware of any other institution or person that could provide this information 
Without getting it from UBS in the first instance. 

38. In light of the above, the records sought by the John Doe summons are not 
otherwise reasonably and timely available to the Internal Revenue Service. 
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IV. CONCLUSION 

39. As a geneml proposition, fatetnal Revenue Service’s experience has shown 
a direct correlation between unieported income and the lack of visibility of that income to the 
httemal Revenue Smicse. That is, income not subject to third party reporting (such as on Forms 
1099) is &r more likely to go unreported than income that is subject to such tuning. This 
general proposition is buttressed by examples such as Igor OlenicofF. In short, the Internal 
Revenue Service’s experience provides a reasonable basis to believe United States taxpayers 
with “undeclared” ofi&hore accounts with UBS are not in compliance with internal revenue laws 
with respect to such accounts. 


I declare uiuler penalty of perjury, pursuant to 28 U.S.C. Section 1746, ttiat the foregoing 
is true and correct 


Executed this '2,4' -^ dav of June 2008 



DANIEL REEVES 


Revenue Agent 
Internal Revenue Service 
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Summons 


In the matter of Tax Liability of John Does* 

Internal Revenue Service (DMston): 

fndustry/Ar^ (name or number): Area 

Periods: Years ending 12/31/2002, 12/31/2003, 12/31/2004, 12/31/2005, 12/31/2008, and 12/31/2007 

The Commissioner of Internal Revenue 

To: UBS AG 

At 


You are hereljy summcmed and recMrad to appear before D«»ei Reeves or Designfee 

an officer of tiie trA»Ttai Revalue Serwce, to give lestitnorqf and to brlno you and to poduce kt asremiisdon foRowlng tx>oks, raconis, papers, 
and other data relating to the tax HaUllty or ttie csHectiofl of the tax nabl% or for tite purpose eS Inqutrtng Mo any c^fotKe conrtected with the 
adrmrtisbatii^ or ei^oroement of ti>e internal Tcwanue laws concerrting the pareorf identtflad above for the pedods tiKiwn. 


See attachment 


* "John Does" arc United States taxpayers, who at any time durii^ Ac years ended December 31 , 2002 through Deewnber 31, 
2007, had signature or oAer auAori^ (including auAority to withdrew funds; to mate investtoent <&cisions; to iwlve account 
statements, trade confirmations, or oAer account infoimatioa; or m receive advice or soiicitatioaB) wi A respect to any fiaacciai 
accounts maintained at. monitored by, or mana^ through any in Switzerland of UBS AG or its suteidiaries or in 

Switzerland, and for whom UBS AG Or its subsidiaries (ff^afulia^fl) did not have in its possession Forms W-9> executed by such 
United States taxpayers, and (2) had not filed timely and accurate Forms 1099 naming such United States foxpayers and nejmrting 
U) United States taxing authoritl^ all payment made to such United States taxpayers. 


Do not write Hi this space 


Business address and telephone number of IRS officer before whom you are to appear: 

Telephone: 

Place and ttme for appearance at IRS, Si S. W. First Ave, Miami, Florida; Telephone: (305) 


9 IRS 


Department of ttie Tr^sury 
tnremal lUiveniNi Servlee 

www.trs.gov 


Form 2039 (Rev. 12-2001) 
Catalt^ Number 2140SJ 


O'’ day of 

Iseuad underaitUtoflty of the tntotnal Ravenee Coda thta 


Signature of teauing officer TWe 

^nature of appr^r^ officer frf sppiicabtti} ” Tite 

Original — to be kept by iRS 


at.^ o'^odf 

0«d 

_d«yof 

flea*? 

Tttititory Manager 



275 


Attachment to "John D<je" Summ&ns to OBS AG 


1. For each financial account maintained at, monitored by or 
managed through any Switzerland office of UBS AG or its 
subsidiaries or affiliates, if, at any time during the years 
ended December 31, 2002 through December 31, 20Q7: 

(A) . any United States taxpayer had signature or other 

authority over such account; 

(B) . OBS AG did not have in its possession a Form W-9 

executed by the Onit.ed States taxpayer; and, 

> 

(C) . OBS AG did not file a timely and accurate Form 1099 

with United States taxing authorities; 

(i) . naming the United States taxpayer; and, 

(ii) . reporting all reportable payments made to the 

United States taxpayer; 

please provide all account records for the period January 1, 
2002, through the date of compliance with this summons, 
including but not limited to: 

a. documents identifying each United States taxpayer 
by name, address, telephone number, date Of birth, 
or taxpayer identification number; 

b. documents pertaining to any foreign entities 
established or operated on behalf of each United 
States taxpayer; 

c. documents identifying any relationship managers, 
domestic and foreign, for each United States 
taxpayer during the period; 

d. documents pertaining to the opening of such 
financial accounts and/or the creation of foreign 
entitles created for or on behalf of each United 
States taxpayer during the period, including, but 
not limited to, desk files or other records of the 
relationship manager, e-mails, facsimiles, 
memoranda of telephone conversations, memoranda of 
activity, and other correspondence ; 

e. documents, including but not limited to, monthly 
or other periodic statements and records of wire 
transactions, reflecting the activity of such 
financial accounts and of such financial accounts 
maintained In the names of any foreign entity 
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established or operated on behalf of each Dnited 
States taxpayer; and, 

f. docurtienta pertaining to the referral of each 
Onited States taxpayer to DBS offices in 
Switzerland, including, but not limited to, desk 
files or other records of the relationship 
manager, e-mails, facsimiles, memoranda of 
telephone conversations, memoranda of activity, 
and other correspondence, and records of any DBS 
office processing such referrals, including 
specifically: 

i. documents identifying the DBS office in 
Switzerland to which the referral was 
directed and any accounts established; 

ii. documents reflecting annual or other periodic 
balances of accounts opened at the DBS office 
in Switzerland receiving the referral and any 
activity in such accounts; aftd,' 

iii. documents reflecting the receipt of fees by a 
DBS office for referral of each United States 
taxpayer, a DBS office servicing the Onited 
States taxpayer, or a relationship manager 
with respect to the referral, documents 
reflecting how such fees were calculated, and 
documents reflecting bonuses paid or 
evaluations given to any DBS employee with 
reference to such referrals. 

2. Please also provide, for the period January 1, 2002, through 
the date of compliance with this summons, records of wire 
transfers, and annual account summaries or other annual 
statements for each domestic financial account held by any Dnited 
States taxpayer (or by any foreign entity established or operated 
on behalf of a United States taxpayer) who, at any time during 
the years ended December 31, 2002 through December 31, 2007, held 
a Swiss DBS branch financial account with the attributes listed 
in Part 1(A), (B) , and (C) , above; or by (2) any foreign 
financial entity established or operated on behalf of a Onited 
States taxpayer. 

3. For purposes of this summons "Dnited States taxpayer" means 
any person with an address in the Dnited States or who is known 
to UBS. or any of its employees or agents, through its business 
records, anti-money laundering due diligence, or know your 
customer practices, or through any other means, to be a United 
States citizen or resident. 
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4. For purposes o:f this summons, "OBS office" means any office 
bearing the name UBS in vfhole or in part, or holding itself out 
to the public as part of OBS, including any office controlled by 
UBS AG, including but not limited to the office of the parent 
bank, any DB-S branch office, and any subsidiary or affiliate of 
UBS AG. 

5. For purposes of this, summons, "financial account" means a 
bank account, securities account or other financial account of 
any kind. 

6. For purposes of this summons, "domestic financial account" 
means a financial account at a financial institution doing 
business inside the United States, 

7. For purposes of this summons, "foreign entity" means a 
corporation, limited liability company, international business 
company, personal investment company, partnership, trust, 
anstalt, stiftung, or other legal entity created under the laws 
of a jurisdiction other than the United States. 

8. For the purpose of this summons, the word "documents" refers 
to any electronic, written, printed, typed, graphically, visually 
or aurally reproduced materials of any kind or other means of 
preserving thought or expression, recording events or activities, 
and all tangible things from which information can be processed 
or transcribed, including, but not limited to: 

(A) , contracts, agreements, plans, summaries, opinions, 

reports, commentaries, communications, correspondence, 
memoranda, minutes, notes, comments, messages, telexes, 
telegrams, teletypes, cables, facsimiles, wire 
instructions and electronic mail; and, 

(B) . video and/or audio tapes, cassettes, films, microfilm, 

spreadsheets, databases, computer discs and other 
information which is stored or processed by means of 
data processing equipment and which can be retrieved in 
printed or graphic form. 


9. For the purpose of this summons, you are required to produce 
all documents described in this attachment, whether located in 
the United States, Switzerland, or elsewhere, that are in your 
possession, custody, or .control, or otherwise accessible or 
available to you either directly of through other entities, 
including but not limited to offices of UBS AG or its 
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subsidiaries or affiliates {such as CBS Private Bank.) in Zurich, 
Geneva, or Lugano. Where documents are prepared, stored or 
maintained in electronic form, they are required to be produced 
in electronic form together with any instructions, record 
descriptions, data element definitions, or other information 
needed to process them in electronic form. 
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Annual Report 2007 


1 1 Strategy, Performance and Responsibility 

2 { Risk, treasury and Capital Management 

3 I Corporate Governance and Compensation Report 

4 j Financial Statements 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF ELORED A 
Case No. F8-CR.40G9F-ZLOQH 


UNITED STATES OF AMEMCA 

¥S. 

BRADLEY BIRKENFELO, 

Defendant. 

i 


STATEMENT OF FACTS 


The United States Attorneys OfTiae for (he Southern District of Florida, the United Stales 
Department of Justice, Tax Division, and the defendant, Bradley Birkenfeld (hereinafter referred , 
to as (he “defendant Birkenfeld") and his counsel agree that, had this case proceeded to frial, the 
United States would htivc proven the following facts beyond a rea.sonable doubt, and that the 
I'ollowing facts arc true and correct and arc sufficient to support a plea of guilty; 


The Qualified Intemicdiarv Progratn 


Beginning in 2000, the Internal Revenue Services (“IRS”) sought to increase'the 
collection of tax revenues without raising tax rates. In furtherance of this mission, the IRS 
established tlie Qualified intermediary (“Q.!.”) Program. Pursuant to the Q.I. Program, foreign 
banks voluntarily entered into Qualified Intermediary agreements with the IRS pursuant to which 
these foreign bonks agreed lo identify and document any customers who held U.S. investments, 
which were generally markelable securities and bonds, or received United States source income 
into their off-shpre accounts. In uccordance with IRS requiremwtis, foreign banks agreed to have 
their customers fill out IRS Forms W-SBEN, which required the beneficial owner of a bank 
account to be identified on the form, or IRS Forms W-9, which required United Slates beneficial 
owners of bank accounts to be identified. 


Foreign banks further agreed to issue IRS Forms 1099 to United States customars for 
United States source pajenerits of dividends, interest, rents, royalties and other fixed or 
determinable income paid into the United States customers’ off-shore bank accounts. 
Alternatively, if a client refiised to be identified under the Q.I. Agreement, foreign banks agreed 
to withhold and pay over a twentyeight percent withholding tax on U.S. souroc payments and 
then bar the client from holding U.S. investments. In addition, the sales proceeds, interest and 
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dividends earned on pon-UriUed States the ptirohase or sale of (he investaept was 

made as a resiilt of contact (in person^ -via etnul, telephone or fax) with the U.S. cheat in the 
United States, were subject to the Fwiii 1099 netting reqdiremciits or twenty-ei^l perpent 
withholding, ’rhese transaetions are refcnred to under the Q.I. Program as “deemed sales,” 


In Januar)' 2001, a large Swiss baiflc {“Swiss Bank”), entered into a Q.I. agreement with 
the IRS, Swiss Bank owns and operates batiks, investment banks and stock brokerage businesses 
ihroughoiil the world, and has locations in the United Stales, with branch locations in the 
Southern District of Florida. This agreement was a major departure from historical Swiss hank 
secrecy laws under which Swiss banks concealed bank information for United Stales clients from 
the IRS. At all relevant times to this indictment, the Swiss bank' represen led to the IRS that it 
had continued to honor this Qualified Intermediary agreement. 


Defendant Birkenfeld's Umplovinent 


During the entire poridd from 1998 through 2006, defendant Uirkenfeld was employed by 
various banks in Switzerland as a private banker primarily servicing United States clients. From 
1998 through July 2001, defendant Birkcnfeld was employed by Barclays Bank in Geneva. 
Switzerland, in 200! , Barclays Brink entered into a Q.I. agreement With the IRS. In order to 
comply with the temis of the Q.I. agreement, Barclays Bank decided to tertninale its off-shore 
private banking business for tinilcd Slates clients that refused to complete an IRS Form W-9. 
Accounts owned by United States clients that refused to fill out IRS Forms 'W-9 were known in 
the off-shore banking business as “undeclared" accounts. 


From 2001 through 2006, defendant Birkenfeld was employed as a director in the private 
banking division of a large Swiss bank (“Swiss Bank”), which owns and operates banks, 
investments banks, and stock brokerage businesse.s throughout tlie world, including the United 
States, with offices in the Southern District of Florida. A manager at the Swiss Bank assured 
defendant Birkenfeld that even though the Swiss Bank signed a Q.I. Agreement, the Swiss Bank 
was committed to continue to provide private banking services to United States clients who 
wished for their accounts to remain undeclared. Swiss Bank managers authorized and 
encouraged defendant Birkenfeld and other private bankers to travel to the United States to 
solicit new clients and conduct banking for existing United Stales clients. The Swiss Bank 
sponsored events in the Uriiled States where Swiss bankers met with U.S. clients, including Art 
Basel in Miami and the NASDAQ 100 tennis tournament in Miami. The Swiss Bank trained 
bankers traveling to the United Suites in techniques lo avoid detection by United States law 
enforcement authorities, including training bankers to falsely state on customs fotins that they 
were traveling into the Unitod States for pleasure and not business. Defendant Birkenfeld, Swiss 
Bank managers and bankers knew that they were not licensed to provide banking services, offer 
investment advice or solicit the purchase or sale of securities through contact with clients m the 
United States. 
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ITie Tax Fraad Scheme 


When the Swiss Baiik notified its U.S, elienls of the requirements of the Q.I. agreement, 
many of the Swiss Bank's wealthy U.S. clients, teftised to he identified, to have taxes withheld 
tioin the income eanied qn their offsltore assets, -or to sell their U.S. investments. To these 
clients, the Q.I. reporting requirements defeated the purpose of opening a .Swiss bank account; to 
CQiicea! their accounts front the IRS and to evadeTi.S. Income taxes. The.se accounts were 
known at the Swiss Bank as the United States undeclared business. Rather than ri.sk losing the 
appro.xinialely $20 billion of assets uiider manageraeat in the United States undeclared business, 
which earned the bank approximately $200 million per year in revenues, managers and bankers at 
the Swiss Bank, including defendant Birkenfeld, assisted these wealthy U.S. clients la concealing 
their ownership of the assets held .offshore by assisting these clients in creating nominee and 
sham entities. These entities were iisualiy set tip in tax haven jurisdictions, including 
Switzerland, Panama. British Virgin Islands, Hong Kong arid Liechtenstein, Defendant 
Birkenfeld, Swiss Bank managers and bankers and U.S, clients prepared false and misleading 
IRS Fonns W-8BEH tlial claimed that the owners of the accounts were sham o[T-,shore entities 
and failed to prepare and file IRS Forms W-O that should have identified the owner of the 
account, the U.S. client. 


Managers and bankers at the SwLss Bank, including defendant Birkenfeld, maintained 
relationships with Swi.ss and Liechtenstein businessmen, such as Mario Staggl, wiio would .set up 
these nominee and sham entities for the Swiss Bank's U.S. clients and pose as owners or 
directors of lliese entities. By coneCaiing the U.S. clients’ ownership and control in the assets 
hold offshore, defendant Birkenfeld. the Swiss Bank, its managers and bankers evaded the 
requirements of the Q.I. program, defrauded the IRS and evaded United States income taxes. 


to order to further assist U.S, clients to concealing their Swiss bank accounts, defendant 
Birkenfeld, Mario Staggl, other private bankers and managers at the Swiss Barrk and others 
advised U.S. clients to; 

place cash and valuables to Swiss safety deposit boxes; 

purchase jewels, artwork and luxury items using the funds in their Swiss bank account 
while overseas; 

misrepresent the receipt Of funds from the Swiss bank account to the United States as 
loans from the Swiss Bank; 

destroy all off-shore banking records existing in the United States, and; 

utilize Swiss bank credit cards that they claimed could not be discovered by United States 
authorities. 


On one occasion, at the request of a U.S. client, defendant Birkenfeld purchased 
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diamonds using that U,S. client's Swiss hank account &nds and smuggled Ihe-diaiiicnds into the 
United States in a . toothpaste .tulje- Defendant Biiken&ld and Mario Stagg! accepted bundles of 
checks from U.S . clients and facilitated thedcpd^t of those Checks into aecounls at the Swiss 
Bank, Liechtensteia and Danish banks. 


The Billionaire U.S. Real Estate DeVeloaer 


Defendant Birkenfeld’s largest client was a .WHionaire real estate developer whose initials 
are S.O. (hereinafter identified as “[.O.”). I.O, had residences in Southern California and in 
Broward Coumy, widiin the Southern District of Florida. On several occasions, defendant 
Birken.fdd, Mario Staggl and Swiss Bank managers met with 1.0. in Swk7.er!aBd and in the 
United States. It was well-known at the Swiss Bank that 1.0. was a U.S. citizen, that the income 
earned on his accounts was subject to Q.l. withholding and reporting requirements, however, 
during the period from 2001 through 2005, the Swiss Bank issued no Forms 1099 to I.O., nor did 
the Swiss Bank report any Form 1099 information to the IRS or withhold or pay over any ta.xes 
to the IRS. 

From at least 2001 through the date of the Indictment, defendtmt Birkenfeld conspired 
with Mario Staggl, an owner and operator of a Liechtenstein trust company, I.O., additional 
private bankers and mangers employed by the Swiss Bank, tind others to defraud the United 
States by assisting I.O, in evading income tax on the income earned on S200 million of assets 
hidden offshore in Switzerland and Uechlcnstein. In order to circumvent the requirements of the 
Q, 1. Agreement, the defendant and others conspired to conceal 1,0. ’s ownership and control of 
the $200 million of assets hidden offshore by creating and utilizing nominee and sham entities. 


Defendant Birkenfeld, Mario Staggl, 1.0, additional private bankers and managers 
employed by the Swiss Bank, and others committed numerous overt acts in Broward County in 
the Southern District of Florida, Central District of California, Switzerland, Liechtenstein, and 
elsewhere in furtherance of the conspiracy, including the following: 


On or about June 21 , 2001, 1.0. caused to be sent completed bank account opening 
documents for an account at the Swiss branch of a large bank based in London to defendant 
Birkenfeld, including a Form W-SBEN, Certificate of Foreign Status of Beneficial Owner for 
United Stales Tax Withholding that falsely and fraudulently claimed that the beneficial owner of 
the newly opened accoimt was a shell cotporation located in the Bahamas. 


On or about July 26, 2001, defendant Birkenfeld caused to be sent an email to LO. and 
Others that the large bank based in London was terminating Nortii Aanerioan clients, travel and 
resources, and that his new employer, the Swiss Bank, had a superior network, product range and 
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management, and had recently acquired a large United States securities brokerage house in order 
to enhance United States investment expertise. 


On or about October !9, 2001, defendant BirkenTeld caused to be sent via faogimile to 
I.O. at a United States facsimile number Swiss bank account opening doeumeitts from the Swiss 
Bank, including a form entitled “Verification of the beneficial owner’s identity;" Tliis form,, 
executed by I.O., falsely and fraudulently stated that I.O. was not the beneficial owner, and that a 
nominee Bahamian corporation was beneficial owner of the account. The applicatiou further 
listed 1.0. as a signatory to the account. 


On or about December 4, 2001, Mario Staggle recommended to I.O. that in order to 
ftirftcr conceid I.O.’s ownership of off-shore assets, in addibon to setting up Liechtenstein trusts 
and Dutch holding companies, I.O. should set up an entity' in the Briti.sh Virgin Islands, Panama 
or Gibraltar that “would lead 10 another ‘safely break' in a ta.x and anohymity aspect.” 


On or about December 1 9, 200 1 , Mario Staggl caused to be executed a “Letter of Intent,” 
which stated that New 1 iaven Trust Company Limited, liustee^ of The Landmark Settlement, 
intended to hold the trust properly for the benefit of I.O. . and, after his demise, for his children. 


On or about March 1 3, 2002, defendant Birkenfeld caused to be sent a facsimile to 1,0. at 
a United Slates facsimile number listing $15 million of bonds that an investment manager at the 
Swiss Bank had purchased for I.O. 


On or about March 25. 2002, I.O. caused to be sent a facsimile to defendant Birkenfeld 
authorizing defendant Birkenfeld lo issue five credit cards from the Swiss Bank to I.O. and 
others. 


On or about April 16, 2002, LO. caused to be sent a letter to defendant Birkenfeld 
authorizing the wire transfer of $80 million fiom one account at the Swiss Bank to another 
account at the Swiss Bank. 


On or about April 23, 2002, Mario Staggl caused to be sent an email to I.O. in the United 
States with instructions for LO. to transfer a portfolio, wortli approximately $60 million, 
containing United Stales securities from a brokerage house in London to an account in tire name 
of a Danish.shell corporation at a Liechtenstein. bank. 


On or about April 25, 2002, an unindicted co-conspirator caused to be sent an email to 
I.O., with a copy to Mario Staggl, that -recommended that in addition to the Liechtensteia trusts 
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and Danish holding companies, 1,0. should set up United Kingdom 'companies to act as nominee 
shareholders. As stated in the email, the partners appear to be U.K. companies arid 
Liechtenstein does not appear to be connected.... Ihe role of the U.K, companies is simply to not 
as nominee shareholders,” 


On March 2S, 2002. !.0. caused to’be sent a fex an'^orizing defendant Birkenfeld te wire 
transfer $39 miMion &om one aenonnl at- fte SviisS Bank to another acponnl at the Swiss Batik. 

On or about May 7, 2002, Mario Staggl caused to be sent a reply email advising 1.0. -not 
to put his name on any Liechtenstein accounts because doing so could “jeopardize the structure," 
and reminded 1,0. tliat he had e.Keciited blank account signature cards (hat Mario Staggl could 
use. 

On or about April 15. 2003,10. filed his United States Individual Income Tax Return, 
Form 1040, for the 2002 tax year, listing his address -as Sanctuary Dove. Florida that fraudulently 
omitted income, earned on off-slmre assets. 

On or about May 19, 2003, Mario Staggl caused to be sent an email to I.O., vAthasopy to 
defendant Birkenfeld, that slated that Mario Sfaggl’s lawyers in Gibraltar told Mm '“that 
everything is now in order to proceed with (he application to transfer ownership to Oibraltaf” of 
1,0, 's 147 foot yacht. 

On or about March 24 and March 25, 2004, defendant Birkenfeld traveled to the Sduthem 
District of Florida to meet with 10. and a biuiker from the Swiss Bardt's New York branch in 
order to solicit 1,0. to take out real estate loans with the Swiss Bank using his undeclared off- 
■shore assets as collateral. 

On or about April IS, 2004, 1.0. filed his United Slates Individual Income Tax Return, 
Font) 1 040, for the 2003 tax year, listing his address as Lighthouse Point, Florida that 
fraudulently omitted income earned on off-shore assets. 

On or about April 1 5, 2004, 1.O. filed his United States individual income tax return, 

Form 1 040, for the 2003 tax year, listing his address as Lighthouse Point, Florida that 
ftaudalendy omitted income earned on off-tdiore assets. 

On or about April 1 5, 2005, 1.0. filed his United States Individual Income Tax Return, 
Form 1040, for the 2004 tax year, listing an address in Lighthouse Point, Florida that failed to 
report the income earned On off-shore assets. 

On or about June 12, 2005, defendant Birkenfeld and Mario Staggl met with 1.0. at a 
Liechtenstein bank and advised him to transfer all of his assets held by the Swiss Bank to a 
Liechtenstein bank because Liechtenstein had better bank secrecy laws than Switzerland. 
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The.tax io^',asso.MaSe# w&' .of inoome taxes ©I the 

.ajjpjt»dmaf8,$2POfni31tettJ;®:Beneie^W?ahi(SitV4746til5?MftoKrfr^^^ 

andtoetest. ■ _ 


Respect&Bf st&raitted;, 


Date; 



Date; 



Date; 




By; 


By: 


By; 


By; 


R. ALEXANDER ACOSTA 
UNITED STATES ATTOIPBY 



KEVIN DOWNTOD 
SENIOR TRIAL ATTDB 
MICHAEL P. BEN’ARY 
TRIAL ATTORNEY 

UNITED STATES DEPARTMINTiW JUSTICE 
TAX DIVISION 



JEP^Y A. NEIMAN 
ASSISTANT UNITED STATES ATTORNEY 



dannYonorato 
PETER RABEN 


ATTORNEYS FOR DEFENDANT 



BRADLEY BIRKENFBLD 
DEFENDANT 
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ina Earthquake Exposes 
Videning Wealth Gap 


* death toll from Ghi- 
lake mounting;, the di* 
rowing a hars^ spot* 
le widening gap be- 
ation’s rich and poor, 
and paramSitarjr po> 
1 to dig victims out 


rvtta Chao and 
eow in Pengzhou, 
James T, Ared^y 
ghai and Gordon 
ough in Shiiimg 


psed schools, homes 
ds. As the grim work 
it is increasingly dear 
ike inflicted its great- 
rtion on rural areas 
nnaller towns and cit* 
it mushroom^ from 
in recent years as part 
'apid uibanizatifm. 

!as have ^ ie^ strin- 
ing-safety practices 
I's relatively wealthy 
constnartion ei^erts 
‘esuit, some citizens 
vulnerable than oth- 
lisaster struck, 
and relief workers 
Puesday to reach vic- 
tote areas most dam* 
i magnihxde*?^ quake 
hwestem provinre of 
mths in Sldiuan alone 
led 12,000 as of Tues- 
ng, with more than 
ired and at least 5,400 
debris, the state*nm 
ns agwcy said, quot- 
>r provincial official 
In^day moming, a lo- 
wdK> hadjust returned 



RESCtS (^EflATKMS: A woimn otes before a group sokSers 
preparfog to search for victims at a a^ihpsed schod in CX^angyan on 
Tuesday. For foil coverage, ^se see artkdes on Page AZL 


from Beichuan Ck>unty-~one of 
the worst hit areas of Sichuan- 
described a scene of widesjmead 
devastation. A town of 20,000 
.was crushed vdienmountalnssur- 
rountfing it collapsed. More than 
half of the town's residents are 

misang. He s^d tiiere is not 
evcQ a place to land a heliopter 
for suites or rescue missions. 

Rescuers have pulled out 
2,000 bodies so far, bat they are 
still finding sonw survivors, he 
said. saw (me man pulled out 
with an Injured arm and leg. 
'They revived him, and then he 
Just started to cry,” the oSidal 
said, ^ley have opened up the 
road to ^out six miles away 
from the towi^ and rescuers are 
having to hike the rest of tite way. 

On tl» outskirtiii of tiie smaJl 


dty of Shifong, east of the ^icen* 
ter. Fang Haiying, a 40^year-old 
rfoe farmer, said more than 10 
members (rfher village remained 
buried in the rubble of their 
bGfttses.Sie andherexteodedfrua* 
Uy w«re wearing surgical masks 
to protect themselves from a 
chemical leak at a demand am- 
moma plant a few miles away. 
”We*Te been waiting but no one 
from the government has ccnne. 
We have nothing to eat,* said. 

Nearly every house in Yinfaua 
village onShifong's western edge 
was destroyed. Boulders loosed 
by Monday's quake, some as big 
as vans, Uttered the main in 

tile area, along with the ^^hkdes 
tiiey knod^ over or crusts 
Survivcrs of the chwps walked 
Ffeose turn to the badtpoge 


TWo Charged 
In Tax Case 
Tied fx) UBS, 
Billionaire 

Br CARRXCK MOtLENKAMP, 
GLBNN R. SXiilPSON 
Anx> AI£X francos 


As part of a widening probe, 
the U.S. has charged a former 
UBS AG banter and a liechten- 
stem consultant with helpdng cli- 
ents avoid taxes by opening se- 
cret bank acfxmnts, destroyii^ 
documents, usdng Swiss credit 
cards and fUing false tax returns. 

One c^ent was Mlionaire CaB* 
fornia real-estate devekiper Igor 
Olenitofl Mn Olenxsff set up a 
web of secret bank at^oimts in 
Switzeriand ar^ lieditenst^ to 
avoid taxes on $200 mShoB in as- 
sets, a person fannliar with the 
U.S. case said. Mr: Olenfooff has 
been cooperating with tnvesti^- 
tors in the wate of ins Decemter 
ginkypIeatoacriniinalcoumofSl- 
ingafolse 2002U.&texreturiLHe 
was tuderoi to {UQT $52 rnShon. 

' Ihe case provides a rare win- 
dow into the world of private 
banJting— ttepsscinalizedfinan- 
rial services offered to wealtiiy 
customers— where Switzer- 
land's UBS has long dominated. 
Tlte rase eoald lead to ott^ U.S. 
ch^te; The ladicCiwnt says the 
two financiers— formo^ UK jnri- 
vate banker Bradley Birtenldd 
and li^tenstein finandal ad- 
visarMarfo Stegsl--courted ririi 
An^cans and ttome of 
teem avohl pa^ng tB3^ 

The iodi^mffiatsaretfaeh^st 
sign tiiat riabraate tax-evasion 
scheara araOride 01 ^ t3> the «B- 

'( per-rich are teetering toward a 
raBapse New iz^cnrmaticnt in re- 
cmit months has ccmie cur- 

zmit or former bank em^oyees 
vdtopossessChenanraiKfdteits. 

The US. InvestigBdM isfotie 
Fr«rsefanito|wge,di7 
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UaSAG 

fJXBoic.KSg&lridi 
TcL-»41 123411 IT 

DanWHFemn 

SOOTZarieh 

T«L 441 1237^70 
Fa 441 1237 7077 
(Md^NncnOubusm 


November 4, 2002 


Dear dent 

{fom otr recent coTMersatkxistM ufxferstand that you are oMenied tratUB^ 

Hs U5. customers' infonnatioa stiktbf confidentiat mv ham danged espei^i^ as ^ 
aoH^bdftxi of Paine VfeUer. We ara witting to reassure you that you’ Is uf^us^ed 
to outline ot^ soim of the reaaxs v4iy the pratecticn c4 cfiem data can not poesiilr be 

ciompromised upon: 

~ Ibe faring of ojstornerciatt^ a UBS unitWfSatBkxated abroad without suffi 
aistomer otosem anstttiites a i4atation of bariUng seaecy proirfsbrB and expose 

bant emidoyee concerned to S 0 m cririuivl sanctm. Funher. w« should ilke to underscore 
that B Swfs bank wHch tins afoU of SviRS privacy laws u4S facs sanctktos by Its SvUss 
regUbtor. the Swtes Federal Bankins Commisbrv whkb an imount up to ^ revocation of 
die bank's charter. Already against this bddcgrouid. Itmustbedearihati n fornia tio nfEfatrveto 
your Svnss banking rebtknship is as safe as ever and that the possSsaity of putting pressure on 
ourU^ units does' not change anything. CXtf bank has had offices ki the United State as ear^ 
as 1 939 and h» therein bear e^xssed to the risk of US authorttie asserting furisdictbn over 
assets boobed abroad ^ncB decades. Please note that our bank has a sucx^sshd trade record of 
diaBen;^ such attBftpts. 

>- As you are aware of, UBS (as idlottiermado'' Swiss banl4 has asked for and obtained ihe status 
cf a OLUffred intennerfiaqr wider U5. tax biM. Ife CB regme hdy respects (Jenl 
oarifkteitibB^ascustomriirfaim^anarecxiydbdc^toUiLlaxMJthontiesbaEsedQn the 
provtaon of a W-9 torm. 9iauld a ostorner choose notto execute sud) a form, tire dient is 
bOTedhwn investments ¥) insecurities but under itoCTOBTBtonoeswiins^ieridaritityte ' 
reveated. Consequently, UBTs enb* carr^r&tfKe wffii ih ofaBgations does not create ^ risk 
tl^Ns^idenfity be shared witiiU5. autiiortties. 

We look forward to vvoddng you. 



A-H7 
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RJECnOWC IWTA st£td«s 


servi^ mana^nment center for Electronic Data Systems in Plano, Tex. Hewiett-Padcard is 
iring ELD.S., but analysts say it wOI be difficult to double profit margins without layoffs 


i^s work force has. grown, 
reaching about 172,000 in 2Wi8. 

tip. might provide more de- 
tails about its plans for EJ).S. 
when it reports second-quarter 
earnings next we^ 

In a prelinunary report, BP. 
said Iti^ay that it earned 80 
cents a share cm revenue of $28.3 
tnUioa in the period ended AprQ 
coizqjared with net income 
6$ cents a share on revenue of 
S25J billion for the same quarts’ 
laA year. That was slightly better 
than analysts had expected 
Christine Ferrusl Ross, an ana- 
lyst with Furester Research who 
covtfs the services industry, said 
that the EJ>.S. deal was poten- 
daiiy less disruptive to Hewlett- 
Packard than the Compaq one be- 
cause E.D.5. was going to retain 
nuich oi its identic. 

‘There's a tendency to dim 
because this deal is so huge, ifs a 
massive shake-up,* said Bid 
she views the transactkm as 
more about Mr. Hurd's imi^lng 
the dfsc^riine he brou^to Hew- 
leti-pBCluud on E.D.S. 

Mr. BracMui said that tite 
EJD.S. deal provided « dianK ta 
see if Mr. Hurd could etq^d Ms 



Ex-Banker 
From UBS 
Is Indicted 
In Tax Case 

By LYNNLEY BROWNING 

Some of the secrets of Switzer- 
land's bif^est bank were put on 
di^lay on Tuesday as foderal au- 
thorities indicted a fonner UBS 
banker on ch^es ot heifung a 
wealthy Am^can est^e de- 
v^oper eviuie taxes. 

The one-count ctm^iracy in- 
dictment, unsealed in federal 
court, »xmses the former banker, 
Bradley Birkenfeid, of helping 
the devel^r taxes on 

miilitm bdd in bank ac- 
counts in Switzerland and Liedi- 
tenstein. The- indictment also 
names as a co-conspirater Mario 
Staggl, ui executive at a trust 
company in IJechtemkaba, a ma- 
jor Eurcq>^m tax haven. 

An official briefed on die in- 
vestigatioQ idraitified dte devel- 
oper as Igor Otenicaff, the billion- 
aire fminderof Oien Pnqierti^. A 
lawyer for Mr. Otenictdf, Edward 
M. Robbins Jr., declined to com- 
ment, as did Mr. Olenicoff when 
contacted by e-mail. 

The indictment is part of a wid- 
ely fedmal investigation into 
whedier UBS, one of the world's 
largest money mans^ers for the 
weahhy, hdped certain clients 
evade taxes, and it sii^ests that 
Americaii authorities are 5Uq>- 
ping up scrutiny of off^ime tax 
transactions. The inquiry focuses 
on UBS's private bank based in 
2Uirkdi. which much of hs 
bu^itess through Uedhtenstein. 

Martin Uediti. a top julvate 
banker at UBS, rec^Uly was de- 
taiited btie% by federal authori- 
ti^ in I%irida as a m^ial wit- 
ness in the investigation. 

Mr. Birltenfek^ 43, a citizen of 
the United &at£S, was the di- 
rector of importest (Merits for 
UBS In Gezeva from ^2 to 20^, 
SBuji is a partr^ and chairman at 
Umon Charter, whidi caters to 
wealdiy mvestors throu^ offices 
In Geneva, I^bai and Koiig 
Ifong. Mr. Staggl, also' 43, is a co- 
founder of die New Haven Trust 
Cmnpqny in Ueditenst^, whidi 
m>ecyiz» in tex Manning. 
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PMA, SUBmAJASSOOATtO nssi 

eiA^ett-i^ckard, cut ci»ts, increased 
ttegmted several acquisitioru. 


stiy. move or be cut, in be> 

has cause die comi^iiies havener yet 
the done det^ed hit^r^on plans, 
port Blr. Hurd also dedined to be 
cost ^}eciflca2)oatco^ctit&But*^ls 
Klia. important to sudee our susKkl 
if its work 00 c<»t dde,” he said. 

iS, There is no quadios that Mr. 
dbe HujdhasaEcellididoost-cuttii^. 
nore -Early in his tenure, BLP. laid iM 
she mme dian ^,000 en^^doyeesi al- 
»any though more recently, the comi:^- 


seal provtaea a (mams to 
see If Idr. Hurd could expand his 
edffieciiveness beyond tibe Imrd- 
ware business. 

**There is a little questkm mark 
on how well be*5 been aide to 
drive itsprovement ui dse de- 
mand fundamentals for H.P.’s 
edher prodacts,* Mr. Bzacelm 
said. 

Xn the long run. Mr. Brac^ 
predicted. Wall Street will em- 
brace the ED.S. deal "Three 
years from now we'll took bat^ 
and say this to the right acquisi- 
tion,” he said. "In the next 6 to 12 
months, ft’s going to be slc^;^.” 


elivery of Airbus A380s Again 
♦ 



LEON rcAi/AOBcx nwfCE.nieasE eem iMAC£s 

18 A330, the prodiu^on of which has been plagued by delays. 


ed a 
hree 

will 
: the 
their 
ising 


esd- 
f the 
Idis- 
aers. 
iand 
i^ar- 
iOM 
:«ive 

s al- 
will 
horn 

^est 

ered. 


will potentially have some im- 
pact, die detaito cd wluch we wiU 
need to imderstaito from Airbus." 

Fatarice Br6|^, cMef qierat- 
ing officer at Airbus, told Reuters 
that Air ^fraiice*KLM would be 
among ftose airlines whose 
A380S. would be delayed. "Ah the 
dates are going to slip by around 
three months and notably for Air 
France-KLM he said. 

^n^pore AirUnes, with 19 
A380$ on order, has reedved 4 
and is mepeedng the fifth by mid^ 
June. "We will be discussing with 
Airlms how this wili impact tm 
our hibim deliv^i^,” a spokes- 
man for the cantor, Ste|toen For- 
shaw^said. 

iultiiaiiMi, with a d^v^ 
sdiedule diat extends to 2015 for 
15{danes,expectsitshi:stdd(iv^- 
ies from Mart* to Octobm- 2009. 

"We are waidne for itew in- 


airlines' opting to delay delivery 
of some plaites into naet year. 

Tim Coombs, managing direc- 
tor (rf Aviation Economics, a con- 
sulting firm in I^ondon, said air- 
hnes m^t Increasangly foeUx* 
scheduhi^ reliaUlity into their 
biQ^ng considerations. 

"TT^ mi^ wait until the air- 
craft's design, produetkm and 
teething problems bad been 
ironed out,” Mr. Combs said. 
There Is an issue armmd not 
building in enough space in the 
timetaMe to iron oiftproblmns.” 

Mr. Br4gtor, the Airbus chi^ 
operating officer, said the A380 
delay would not have any impact 
on the A350 passenger now 
under devetopment The A350 
and the A^O are not in comped- 
tton for resources, since die A350 
to in the early phases design,” 
hesaid. 

in CStmnaan AnmAntiH^ 


Company in Ue(*tenstmn, whidi 
specializes to tax {^tonning. 

Mr. Birkmifeld madt an inida! 
iq^pearaiKS on Tuesday in the 
United States District Cmirt for 
the Souths District oS Florida 
in Fort Laudmdale. Mr. Staggl, 
vriio to a ddzai of liechten^in, 
remains at large and did not re- 
spond to e-maS messages. 

According to toe indictment, 
the two men oreated fictidous 
trusts and bogus corporatkms to 
omceal die ownm^p and cem- 
trol of (^hore assets. They also 
advised clients to destroy bank 
records and helped them file false 
tax leturns, the indictment said. 

The two men and others made 
sevend trips to the United States 
to pitch tax plam that were in- 
tended to cmK^ America bank 
events’ ownership of aoxtunts in 
a Swtos bank, the indictment 
said. 

The plans enabled UBS to 
avoid its otdlgadons to disclose 
certain income infixmadon to the 
XR.S., the indictment said, while 
also eva^g certain American 
tax requirements. The corner- 
stone to the defendants' pitch 
was that Swiss and Liechtenstein 
bank secrecy was impenetrable, 
the indictment said. 

UBS dedined to comment on 
die charges. 

In Decemlter, Mr. Olenicofr 
pleaded guilty to tax evasion and 
to lying on ^ tax returns, mid 
agr^ to pay back taxes totaling 
million. Mr. OJenicofl who 
was bom in Russia and emigrat- 
ed to the United States decades 
ago, to on the Forbes 400 list of 
wealdiiest pet^e, with an esti- 
mated net wor* of $L7 bitUon. 

The developra&its come at a 
difficult time for UBS, which has 
, been hit by hard by die credit cri- 
sis. The bank has suff^ed vmte- 
downs of diout S38 l^on since 
last summer, leadit^ to the de- 
partore of a chief executive, a 
chairman and other senior man- 
ai^srs. 


Liz Claiborne Beats 
WoRSl Expectations 

Betters 

Uz CUbome said Tuesday 
that lu^er-^an-expected sales 
hdped first-quarter operating 
pn^ zoom pak WaD Street esti- 
mates. 

Despite the strong resula, Liz 
projected weakness in the serand 
quarter because <rf a calendar 
shift, disappoinlii^ sal^ traids 
in its Mexx Europe business and 
discounling by American retail- 
ers. 

Liz cut its hdl-year profit fore- 
cast, dting the weak earnomy. 

T It'c fir«tjnnj»rt«»r nAt saIpc 
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Hurdles abound in cross-border chase iMb 

By Haig Simonian in Zuiidi 

Published: May 1 5 2008 03:00 \ Last updated: May 15 2008 03:«) 

Senior iawyem warned yesterday that US authorities could ^ce serious bnpedtments m mounting prosecuhons 
after the indictment diis week of two bankers based m Sv^tzeriand and Lioditenstein on alleged conspiracy to aid 
tax evasion. 

The US Department of -Justk:^ said on Tuesday dtat it had indicted Bradiey Birkenfeid, a US cRizen IMng in 
Switzeiiand, and Martin StaggI, a Liechtenstein national, on (barges of aiding a US billionaire evade income tax 
on $200m held abroad. 

The move came to the backdrop of mounting pressure from industrialised countries for a crackdown on tax 
evasion, including banks, trust companies and foeir employees, from traditional havens of client confidenbality 
such as Switzerland and Liechtenstein. 

This is no! the end of the story,” said Philip Marcovici, a partner and privEtte banking specialist at Baker & 
McKenae in Zurich. 

The US indictments followed unconnected action this year by the authorities m Germany involving two 
Liechtenstein banks that -suffered the heh of client data. 

Lavtryers warned that h^h-profile arrests or invesbgab'ons of prominent citizens, such as those undertaken in 
Germany, were a blunt way to tackle the problem of tax evasion and ‘legar^’ assets abroad. 

There needs to be some sort of co-ordinated international approach”, said Mr Marcovici. 

The DoJ case is based on atiegations that Mr Birkenfeid and Mr StaggI "conspired to defraud the Urtited States by 
assisting a US citizen ... in creating nominee entities, frctitious trusts, and bogus corporations" to conceal the 
ownership of offshore assets. 

The case involves the US Qualified Intermediary agreement - an arrangement between banks and the US 
authorities alfovring a degree of client confidentnality in return for the -provision of certain client information. 

The US rules cover individuals but not companies, meaning that individuals could exploit the rules to channel 
assets to non-dedarable companies created in tax havens. 

To secure prosecutions, the US authorities would have to demonstrate that bankers or their employers 
deliberately encouraged ciients to exploit su^ legal loopholes. Banks frnrelved could have an addRional line of 
defence in arguing, for example, that any wrong-doing was the work of ‘rogue” employees rather than company 
policy. 

In frie case of UBS, for example, the world's biggest weaith manager required Swiss-based executives covering 
weaHhy US elicits to sign a detailed doeximent demonstrating tiiey were aware of ^ legal constraints before 
crossing the /Utantic on business. 

However, the US investigations are being helped by the co-<^eration of at least one of tiie three people involved. 

The Financial Times has learned that Mr Birkenfeid is a former UBS private banker who turned whistleblower after 
an acrimonious patting with his employer in 2006. 

Meanwhile, the unnamed US property developer Involved in the case. Identified as Igor Olenicoff, pleaded guilty -In 
Dettember to filing a false tax return and agreed to pay $52m in back taxes. He was sentenced to probation, 120 
hours of community service and was lined $3,500. 

Mr Birkenfeid, who appeared in court tills week, vras released on a ^:lm surety, along with electanic monitoring 
and unspedfied other conditions. 

The fact that Mr Birkenfeid, as a senior UBS client adviser, n^ht typleaJiy have handled 50-1 00 big a«»unts. 


http;//www.ft.com/cms/s/9d486c3c-22 16-11 dd-a50a-000077b07658.dwp_uuid=5aedc804-2f7b- 1 1 da-8b5 1 ... 


6/18/2008 





300 


FT.coib: ' print article 


Page 2 of 2 


suggests further investigations will follow in what is like^ to be a v^denbg invesiigabon. The legal complexKes 
suggest securing prosecutions might be another matter. 

Additional mporting by Joanna Chung in New York 

Taken to task 

The latest register of specialist advisers for clients setting up trusts com^led by the Lied^tenstetn Financial 
Markets Authority runs to no less foan 258 names m a country of just 34,000 people, writes Haig Simonian in 
Zurich . 

New Haven Trust (or Treuband in German), the company cited m tt»e US DoJ indictment. Is a small and recent 
addition. Established in 1935, its 14 staf include Mario StaggI, tee Liechtenstein citizen named by the DoJ as a 
defendant alongside Mr Krkenfoid. 

According to the UK-based Society of Trust and Estate Practitioners. New Haven's activities involve tee classic 
trust tasks, as well as tax planning and estate and succession planning. 

Mr StaggI, a partner in New Haven, said he had been surprised by the indictment ”1 know no more than what IVe 
read in the press," he said. 

He declined to comment on tee DoJ's allegations that he had since 2001 "devised, marketed and implemented tax 
evasion sdiemes for United States dients". He said he was in touch with his lawyers regarding the claims. 
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TAX HAVENS 

Europe, US Battle Swiss Bank Secrecy 

By Beat BaM and Frank Homig 

After fighting Switzerland's banking secrecy laws ftir decades, European l^nance ministers are 
about to receive support from the United States. Investigations into major Sw}» bank UBS and a 
proposed law against tax havens are ratcheting up pressure against the system. 



RHJTER5 


UBS headquarters in Zurich, Switzerland 


Martin Uechti, a senior executive with the private banking division of major Swiss bank UBS, worked 
through his business appointments In New York with his usual efficiency. A subsequent trip to the Bahamas 
for a meeting in late April was also pure routine. In the Caribbean paradise, Uechti was scheduled to attend 
a supervisory board meeting of UBS (Bahamas) Lid., and to take a closer iook at the options fordoing 
business with America’s super-rich, including parking thdr money In Swiss trust accounts. But Uechti, a man 
known for his abrasive manner, never arrived In the Bahamas. US officials abruptiy ended his trip when he 
was aboutto change planes in Miami. Since then, Uechti has been barred from leaving the country because 
the American authorities are Investigating his employer for allegedly helping clients to evade taxes. 

Uechti’s former colleague Bradley Blrkentoid, as welt as Mario Staggl, an executive with a trust company In 
Uechtensteln, are under Indictment ftor allegedly heljrfng American billionaire Igor Oienlcoff evade taxes. 
According to the Indictment, a fortune of about $200 million (€129 million) was sheltered from tax 
authoritite 'In secret bank accounts in Switzerland and Ueditensteln." Prosecutors allege that Staggi's 
attorney In Gibraltar even helped Olenicoff hide the details of his ownership of a "147-toet yacht’ 

The acwsed are alleged to have forged special forms that Swiss banks use to report their US customers* 
capital gains to the US tax authority, the Intemai Revenue Service (IRS). Both Blrkenfeld and StoggI have 
dedined to comment on the charges. 

"UBS is walking a thfo line. On the one hand, it has to show a willingness to cooperate. On the other, it Is 
trying to protect its customers’ banking secrete," says Robert Heim, an attorney In New York and a former 
investigator with toe US Securities and Exchange Commission. 

The Justice Department wlli urge the two to coopoTite," says Heim. The more Information they [xxjvide, 
the less severe their penalties will be." He expects toat their testimony will soon lead to further indictments 
and arrests. 'This is a very bad development for UBS," says Heim. 

According to Helm, toe United Stat^ Is by no means toe only place where Swiss high finance and the 
country’s banking secrecy laws are coming under growing pressure. Foreign auSwritles around toe globe are 
increasingly taking sharper adion against tax evaders. Swiss finandal institutions, otten In tondem with 
partn«^ in Ueditenstein, play a central role In helping the ultra-rich avoid paying billions in taxes. 
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An almost unimaginable fortune of more than €3 trSlNm ($4.7 triSfon) is^uiTwitfy sitUng in Swiss bank 
acxounts. The discreet Swiss allow vast amounts of money to disappear Into trusts, ofl^hore companies and 
bank accounts, money that Is often protected by Switz&land's banking secrecy laws. 

“Criminal Support of Economic Crime*' 

Because of teese laws, fordgn officials on the hunt for untaxed riches are often forced to end their quests at 
the Swiss border - to the anger and dismay of the worid’s Rnan«! mlnlstere, and others. Rudolf Elmer, a 
controversial former executive with the private bank Julius BSr, condemns! the dubious methods employed 
by Switzeiiand's financial instltuOons at a press conference In Berlin last week. He sharpiy attacked his 
native Switzerland, accu^ng it of engaging In "crlrtrtnal sufq)tHt of economic crime." 


Many politicians agree. The most recent challenge comes from French 
Rnance Minister Eric Woerth, who plans to dry up the profit sources of 
Alpine "tafx rotoers," as he armounced in a recent interview. The Frenchman 
has called for an initiative against tax havens and wants Switzerland to 
guarantee "maximum transparency and the exchange of Information.* 

Woerth also plans to examine the black list of the Organtzatiorj for Economic 
Cooperation and Development (OECD) because, as he claims, many 
countries have only been removed from -the list thanks to "vague promises." 
Woerth says that he has already discussed the matter wito German officials. 

One man he can count on as an ally In his campaign against tax havens is 
German Rnance Minister Peer SteinbrQck. The Germans are especially fond 
of parking their untaxed ass^ In foreign tax shelters. According to a study 
based on data from OSTG, the German national tax collectors’ union, and 
the Bundesbank, Germany's centra! bank, dose to €500 billion ($775 bIHion) 
In untaxed German ass^ are in foreign tax shelters, with fully one-third of that amount on deposit in 
accounts in banks in Swiss dtl^ like Geneva, ZQrich and Lugano. 

Former G«man Rnance Minister Hans EicheJ is a vocal critic of Switzerland's spedal status, and he Is fond of 
appearing on Switzerland's prime-time television talk diows, where he sharpiy attacks Swiss banking 
seoecy. "A person who receives stolen goods is no better than a thief," he says. 

Nevertheless, Elchel's comments are greeted with tomplete Incomprehension. Despite toe rallying cries of 
Etchel — a member of Germany's center-left Soda! DemoDatic Party -- such as "tax evasion is committing 
theft against the people," the majority of Swiss continue to support banking secrecy. 

One of toe system’s strongest advocates is a seniw executive with Switzerland’s oldest private bank. For 
Kor^rad Hummler, a partner In Wegelln & Co., German tax evasion Is a l^itimate defense by citizens 
attemptirrg to "partially escape the current grasp of toe administoators of a disastrous sodal welfere state 
and its fiscal poildes." 

"Swiss-style saving outside the system" Is something to whldi not only the wealthy, but also productive 
small and mid-sized businesses are enUOed. "These people must be protected," says Hummler. 

Banking secrecy as an act of humanitarian compassion? More than anything, Switzerland’s system of 
banWng secrecy amounts to a very good business. It Is considered toe most controversial modd of success 
In the history of glcfoal high Rnance. In past decades, the banking secrecy toat is protected by law In 
Switzerland has acted tike a magnet, drawing in trillions of euros 8r>d contributing to the meteoric rise of the 
small Wplne countoy’s financial sector. 


Once insignificant boutique banks transformed themselves into banking 
industry giants. Despite suffering record losses as a result of the US 
subprime mortgage crisis, banks like UBS and Credit Suisse are still seen as 
top choices for purtibllo managers. The entire industry mates up 15 percent 
of Switzerland's gross domestic product. Tt makes us fet, but impotent," top 
banker Hans J. Bar complained a few years ago In his memoirs. 

From small and mid-dzed businesses to athletes to actors, everyone values 
the Swiss authorities* policy of refusing to respond to Inquiries from foreign 
tax Investigators. Those seeHng a place to park untaxed Income have 
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j pii^ ■ nothing to fear In Switz^nd. Their account Infbrtnation Is kept under lock 

^ DER SRIB3EL because tax evasion Is not considered a criminal offence in the 

country. Foreign govatwnents can only expect assistance from the Swiss 
when It comes to tax fraud, sudi as when their tax authorities are deceived 
with falsified documents like bogus rompany acojunts. 

A recait inddent at Q^it Suisse illustrated how routine amJ matter-of-ftict it Is for Swiss banks to help their 
foreign dients avoid paying taxes. Because of embezzlement of custonw money, one of the bank's 
customer advisors was summoned to appwr in court In Zurich and divulge his employer’s practi^. At the 
bank's offices on downtown Zurich's posh Paradeplatz square, toe defendant and his coworkers helped 
manage toe assets of customers living In Germany, ioduding a wealtoy, elderly woman. According to toe 
indictment, house visits with toe client were as much a part of Credit Suisse's service as "tax optimization." 
The bank®- allegedly deposited toe proceeds of real estate sales as cash into trust accounts. In an attempt to 
"make It impossible to trace the source of toe fends," the prosecutor writes. 

Naturally, toe Zurich court refesed to overrule toe country's banWng secrecy laws. The names and addresses 
of toe injured parties were not divulged — neltoer in the Indictment rror In the courtroom. 

A Wall of Silence 

Switzeriand's wall of siiwice has been in place for more than 70 years. In the Third Rtich, both toe Nazis and 
the persecuted Jews valued the smalt country's discreet services. After the war, Colombian drog dealers, 
African dictators and tax evaders frcHn around the world pumped their ill-gotten billions Into Swiss vaults. 
Former Philippine dictator Ferdinand Marcos, for example, bad more than $600 million (€387 mlillon) 
stashed away in Swiss bar^k accounts. 

Money-laundering was not made a criminal offense in Switzerland until 1990, Before that, Swiss banking 
secrecy taws were even Impregrtable to foreign authorities pursuing members of the mafia. 

In the meantime, however, It has become easier to crack the country's once hermetically sealed vaults. 

A treaty wtto toe European Union "to combat fraud" Is ejtoectod to come Irtto effect by toe end of toe year. 
When that happcms, Switz^land will "also provide administrative and legal assistance In cases of tax evasion 
in toe area of value-added tax," says Robert Waldburger, a professor of tax law and former deputy director 
of toe Swiss Tax Administration. German tax Investigators will then be able to contact their Swiss 
counterparts directly and discuss the necessary account information. 

■n>e new rules will be especially detrimental to small and mid-sized companies. Their private iilidt earnings 
are often delved from undeclared company sales, for which they also failed to pay value-added tax. 

The Demise of Swiss Banking Secrecy 

Is Swiss banking secrecy headed for the history books? And are SteInbrOck and other finance ministers 
fighting a paper tiger? 

Wmost, but not entirely. According to Waldburger, "toe automatic extoange of information," in other wotos, 
the dlsctosure of account deteils, "would spdl toe real demise of Swiss banWng secrecy." But the treaty on 
toe texation of interest between Switzerland and the EU still prevents this from happening. 

After years of negotiations, toe EU member states agreed toat toe Swiss could ievy a source tex, a sort of 
withholding tax, which would increase over time, on the Interest earnings of foreign customer, and turn 
over this source tax to toe EU states without Inciudkig customer data. However, the tax Is easily 
circumvented with special financial products and iettetoox companies, because It does not apply to legal 
persons. 

But this Is precisely what EU member states' Austria, Luxembourg and Belgium are also doing. For tills 
reason, a unifomi EU direi^ve to strengthen toe interest texation directive is not In sight. When finance 
ministers met in Brussels la^ Wednesday, SteinbrOck encountered strong resistance to his demands. 
Austrian Rnance Ministe- Wilhelm Molterer has said that banking secrecy is "not up for discussion." 

In the United States, on the other hand, the Swiss banking industry could run into difficulties sooner. For 
years, the US Senate has been ronducting its own detailed inquiries into the issue of tax evasion. Senators 
have summoned key representatives of the industry, Including tax advisors, accountants, lawyers and 
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bankers, to llie Capitol in Washington for lengthy hearings. 

These hearings have produced reports, some of them hundreds of pages long, on ttie "tax shdter industry" 
and "its tools, methods of obfuscadon and those puHIng ttie ^ngs.“ UBS was mentioned early in the Senate 
documents as an offender. With relish, the senators dtEd a letter writterr by an insider to UBS management. 
According to the letter, the bank offers “US taxpay«s Illegal tax evasion’ mod^s," part of a system that 
costs Amraican tax authorides "severai hundred mllHon dollars a year.* 

Of coutoe, others — the auditors at KPMG -- Invented the system on which this is based. After admiWng to 
charges of criminal tax fraud conspiracy, they only managtrf to avoid Further criminal prosecubon in the 
United States in 2005 by paying $456 million (€294 mllUon) In fines and penalties. 

By this point, the UBS executives should have known that they were likely to face agnificant problems in the 
United States. Many of the "tax optimizers" advised by had maintained accounts with the Swiss bank. 
The trail had b^n set Al! the Amalcan offidals had to do was to follow it. 

Three US authorities are now conducting investigations against toe Swiss portfolio managers: tax 
investigators from the US Justice Department, toe Securities and Exchange Commission (SEC), headed by 
Christopher Cox, and New York Attorney General Michael Garcia. All are now hunting down toe Swiss. 

Political conflict is also on the horizon. An aggressive bill to combat tax evasion, toe "Stop Tax Haven Abuse 
Act," was Introduced in toe US Congr^s last year. The legislation provides for tough measures against 34 
tax havens, including Liechtenstein, Luxembourg and Switzerland. 

The bill has stood little chance of becoming law until now. But that could quickly change after toe 
pr^idential election in November. Once of toe bill's three sponsors is Senator Barack Obama, who is 
currentiy favored to win the White House. 

Translated from die German by Christopher Suftan 
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Inquiry Into a Guarded World 
LYNNLEY BROWNING 

One afternoon in April, six dozen wealthy Americans were entertained at a 
luncheon party in Midtown Manhattan, along with a special guest from Paris: Henri 
Loyrette, the director of the Louvre. 

The host of the exclusive gathering was the Swiss bank UBS, whose elite 
private bankers built a lucrative business in recent years by discreetly tending 
the fortunes of American millionaires and billionaires. As the wine flowed and Mr. 
Loyrette spoke of the glories of France, DBS bankers courted their affluent 
quests . 

But now, as t.he federal authorities intensify an investigation into offshore 
bank accounts, the secrets of this rarefied world are being dragged into the open 
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— and DBS's privileged clients are running scared. 

Under pressure from the authorities, DBS is considering whether to divulge the 
names of up to 20,000 of its well-heeled Anerican clients, according to people 
close to the inquiry, a step that would have once been unthinkable to Swiss 
bankers, whose traditions of secrecy date to the Middle Ages. 

Federal investigators believe softie of the clients may have used offshore 
accounts at UBS to hide as much as $20 billion in assets from the Internal Revenue 
Service. Doing so may have enabled these- people to dodge at least $300 million in 
federal taxes on income from those assets, according to a government official 
connected with the investigation. 

One prominent UBS client, a wealthy property developer in California named Igor 
Olenicoff, has already pleaded guilty to filing a false 2002 tax return. But as 
the investigation tears holes in the veil of secrecy surrounding tax havens like 
Switzerland and Liechtenstein, other naittes are surfacing, according to the 
authorities. 

New revelations are likely to come Monday, when a former UBS banker is expected 
to testify in a court in Florida about how he helped Mr. Olenicoff and other 
clients evade taxes. The former banker, Bradley Birkenfeld, is set to plead guilty 
to helping Mr, Olenicoff conceal $200 million. 

•'He's going to sing like a parakeet,’’ one of Mr. Birkenfeid’s former clients 
said. 

UBS said that it was cooperating with investigators and that it was against its 
policy to help Americans evade taxes. Officials at the bank declined to comment 
for this article. 

Using offshore accounts is not illegal for United States taxpayers, but hiding 
income in so-called undeclared accounts is. At issue is whether the UBS clients 
filed W-9 tax forms with the I.R.S., disclosing securities and assets held 
offshore, as required by law. Switzerland does not consider tax evasion a crime, 
and using undeclared accounts is legal there. 

The case could turn into an endsarrassment for Marcel Rohner, the chief 
executive of UBS and the former head of its private bank, as well as for Phil 
Gramm, the former Republican senator from Texas who is now the vice chairman of 
UBS Securities, the Swiss bank’s investment banking arm. It also comes at a 
difficult time for UBS, which is reeling from $37 billion in bad investments, niany 
of them linked to risky American mortgages. 

The federal investigation, which is part of -a broad, international crackdown on 
tax cheats-, suggests that United States authorities are shifting their focus to 
Liechtenstein and Switzerland from Caribbean havens like the Bahamas and the 
Cayman Islands. The Senate Permanent Subcommittee on Investigations is scheduled 
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to hold hearings as early as this month on offshore products sold by DBS and by 
the LGT Group, the bank owned by Liechtenstein's royal family. 

•At the center of the UBS investigation is Hr . _ Birkenfeld, 43, who grew up in 
the Boston area and went on to live what might seem like a charmed life as a 
private banker in Switzerland. Through his lawyer, Danny Onorato, Mr. Birkenfeld 
declined to consment . 

Mr. Birkenfeld's testimony could deal a stinging blow to DBS, the world’s 
largest money manager for people whom bankers politely call ’’high net worth 
individuals.” Since 2006, the bank has opened plush offices in New York and six 
other United States cities, among them Boston, Chicago and Houston, to cater to 
people who are worth at least $10 million. 

Many UBS customers are worth far more than that. To lure them, UBS bankers 
canvassed cultural and sports events like Art Basel, the America's Cup and Boston 
Symphony Orchestra concerts. 

”It’s not a question of finding wealthy people; it’s a question of how do you 
develop a network,” said Purvez Siddiqi, who recruits private bankers like Mr. 
Birkenfeld for big banks. But Mr. Siddiqi said he was ’'astonished” by how 
aggressively UBS marketed its offshore accounts to Americans. 

Mr. Birkenfeld took care of important clients for DBS's private bank catering 
to United States citizens with offshore accounts, and was central to DBS’s effort 
to lure them. 

Before joining DBS in 2001, he worked at Barclays Bank in Geneva, where brought 
in Mr. Olenicoff, the billionaire owner of Olen Properties. When Mr. Birkenfeld 
joined UBS, he brought Mr. Olenicoff along, and later helped him move hundreds of 
millions of dollars from the Bahamas to Switzerland, according to a financial 
executive briefed on the matter. 

Shortly after Mr. Olenicoff left UBS for LGT, the Liechtenstein bank, in 2005, 
Mr. Birkenfeld resigned. The banker formally left UBS in March 2006. 

Mr. Birkenfeld later claimed in a Swiss legal proceeding that UBS had not paid 
him a bonus, he was owed. A former associate said Mr. Birkenfeld had become angry 
over what he considered the bank's wink-and-nod standard regarding tax evasion. 
USS typically rewarded private bankers for attracting new clients in the United 
States, rather than for the fees the bankers generated for UBS from existing 
customers . 

Mr. Birkenfeld also was angered when DBS asked bankers to sign papers saying 
that they, not the bank, would be responsible if they broke non-Swiss tax laws, 
according to a European financial executive briefed on the matter. 

About a year ago, concerned by a tax investigation into Mr. Olenicoff, Mr. 
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UBS to Give Some Names in U.S. Tax Probe, Sonntf^sZeitimg Says 
By Carey Sargent 

June 8 (Bloomberg) - UBS AG plans to give some customers’ names to the U.S., Justice Department to end an inquiry 
into whether it helped dients ev^e U.S. taxes, SonntagsZcitung said, citing a "high-ranking employee” it didn't 
identify by name. 

UBS will only give names of customers when it doesn’t contravene S wiss bankiag secrecy laws, the newspaj^r said, 
citing the U.S.-based employee. That would cover only "a few" clients, the employee told the newsp^r. UBS said 
June 6 it is treadi^ die case seriously. Dominique Gereter, a spokesman for the bank, declined to comment further 
today. 

The New York Times reported June 6 that UBS is considering whether to disclose the names of 20,000 U.S. customers. 
U.S. authorities are inv^tigating whether some clients may have used offshore accounts at UBS to hide as much as $20 
billion in assets from the Internal Revenue Service and do^e at least $300 million in taxes, the New York Times said. 

The number of clients and the sum of money is correct, although the allegation that most of the money is illicit is 
"nonsense," an unidentified Zurich-based UBS employee told SonntagsZcitung, 

Former UBS AG private banker Bradley Birkenfeld has agreed to plead guilty in a tax-evasion probe in federal court in 
Fort Lauderdale, Florida. Birkenfeld and Mario Staggl. a Liechtenstein banker, were indicted for helping wealthy 
Americans evade taxes by setting up sham corporations. 

Birkenfeld, 43, has been cooperating in the probe of Zurich- based UBS for more than a year, U.S. prosecutors said at a 
hearing on May 13. Birkenfeld and Staggl marketed Swiss and Liechtenstein bank accounts to Americans who wanted 
to evade U.S. taxes, telling them that "Swiss and Liechtenstein bank secrecy was impenetrable," according to the 
indictment 

To contact the reporter on tois story: Carey Sargent in Geneva at Csargejit3@.bloomberg.net 
Last Updated- June 8, 2008 06:36 EOT 
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Tax Scandal's Mystery Man 

Liechtenstein's Mario Staggl is accused of working with a former UBS banker to hide $200 million from the 
IRS. Now he's a fugitive 

by Davia Henry. Maffiiew Goldstein and Jack Ewing 


From all appearances ifs business as usual for financi^ consultant Mario Staggl. The 43*year-old married father of two continues 
to report for work at a modest three-story building in his natiw Liec^itenstan, the tiny principality of 35,(X)0 between toe Austrian 
and Swiss Alps. He answers calls and e-mails as before. When friends stop by his office, toey’re greeted by an affable assistant. 

Half a world away, however. Staggl is in deep b-oubfe. Last monto he failed to appear in U.S. federal court in Fort Lauderdale to 
answer charges that he helped a billionaire hide $200 million from the IRS. After that, prosecutors branded him a fugitive. Staggi's 
partner in the alleged scheme, former UBS ptovate banker Bradley Birkenfeld, was expected to plead guilty on June 19—and to 
implicate colleagues and wealtoy U.S. clients. It would be fmotoer black eye for UBS, already battered by subprime — related 
losses. 


Yet toe Staggl scandal barely merits notice in Liechtenstein, which rivals Switzerloid as one of the worid's most prominent tax 
havens. Tax evasion isn't considered a major offense here, so Staggl may not be extradited: local newspaper editor Tino 
Quaderer call the charges "no big deal." So far Staggl doesn't seem inclined to fly to the States to dispute allegations that he set 
up secret accounts and offshore companies for Birkenfeld's client. Staggl declined to comment. ’It's all too mucto," says Staggi's 
attorney, Andreas Schurti, declining SusinesstVeek’s interview request. 

A SAVVY OPERATOR, BUT DOUR 

Despite Steggl's silence, a portrait of this mystery man emerges from court documents, regulatory filings, and company reports, as 
well as interviews with associates and authorities in the U.S. and Europe. It shows Staggl to be a savvy, if dour, operator for a 
roster of notorious cliente, including an heir to Britain's Tesc» grocery store fortune, a penny stock promoter, and an alleged 
smuggler of atomic bomb secrets. 

For decades, some wealthy people have called on Liechtenst^n bankers to hide their cash — honestly earned or Rl — gotten— 1mm 
the prying eyes of tax collectors and regulators. Some are uneasy about toe perceptions. 'The banking community in 
Liechtenstein stands for privacy and confidentiality.' says Michael Lauber, director of the Liechtenstein Bankers Assn., 'but not 
tolerance tor financing terrorism, money laundering, organized crime, or corruption." 

Staggl, who attended the Uechtenstein Trustee Schod In the early 18W)s, has been on the banking scene since at least 1995. 
That year he and Klaus Biedermann, a former member of toe Liechtenstein Banking Commission, co-founded a firm called New 
Haven Tmst. Bypassing Vaduz, toe principality's financial center, they set up shop in nearby Schaan, a town In a picturesque 
valley known for denture making. 

Soon Staggl was helping a host of wealthy clients, some of toem quite cokxftji. His services proved valuable to Dame Shiriey 
Porter, an heir to toe Tesco grocery fortune and a supporter of former Prime Minister Margaret Thatcher. During toe late 19903, 
Porter was fighting ctoarges in Britain toat she rigged electicms by evicting tow-income residents from public housing and replacing 
them with well-to-do Conservative Party voters. Facing penaWes of more than 20 million pounds, toe Pcxters moved the majority 
of their wealto to offshore ^xxmnts, accwding to British authorities. Staggl, a stocky man who favors expensive suite, acted as a 
director for at least cxie entity, Zollikon investoients. which was registered in toe British Virgin Islands, another popular place to 
hide money. 
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COMING UP WITH THE CASH 

in 2002. Porter wrote to her son, John R.C. Porter, explaining that she needed cash. Shorty thereafter StaggI authorized changes 
in a toan made by Zoliikon to Telos, a U.S, defense K>ntractor owned prim^Hy by Porter’s son. The deal allowed Teios to get a 
new loan and funnel nearly $3 miiKon to the Porters, according to regulatory filings. John Porter didn't re^ond to requests for 
comment. 

Around teat time, StaggI was also working wito Claude Greaves, a penny stock promoter and tax cheat convicted in an unrefated 
matter. New Haven was the Liechtenstein affiliate of ICM IntematiCMial. a consortium of tax consultants and offshore incorporators 
organized by Greaves, a native of Grenada. People f^ili^ with the company say Greaves and his crew turned to StaggI when 
they needed to squirrel away proceeds from Grenada's defunct SEtiisbury Merchant Bank and tiiree smali British brokerages that 
sold dubious stocks. Court-appointed liquidators traced toe money to three accounts Staggi set up at Liechtenstein's Neue Bank. 
British authorities investigated, but no charges were filed after Neue agreed to retorn toe money. Neue declined to comment, "rve 
known Mr. Staggi a long time," says Greaves, who is awaiting toal in London for ^ unrelated alleged stock scam, “i don't believe 
what's written about him." 

It wasn’t the only time Staggi got mixed up In penrty stocks. In 2006, he worked with Toronto financier Morrie Tobin to drum up 
investors for Calibre Energy and St^dard Drilling, whose shares soared and crashed within 12 months. Working boto sides of the 
Atlantic, toe pair arranged meetings between bankers and prospective Investors. ToWn says his 'projects [with Staggi] are not 
related to the indictment." 

Perhaps Staggl's most Infamous client is Gotthard Lerch, a German engineer on trial in Stuttgart for allegedly supplying sensitive 
nuclear technology to Libya and toe network of Abdul Qadeer ICian, conadered by many to be toe father of Pakistan's atomic 
bomb. Staggi managed money for Lerch — gave up information to German investigators after two rounds of Interrogation. In a 
June 1 article in toe Swiss newspaper Neue Zurcher Zeltung, Staggi said he "never noticed anything suspicious" about Lerch's 
transactions and that toey "didn't involve enormous sums." Even so, authorities have asked Staggi to testify in July. It isn't clear 
whether he'll comply, but the German court could offer Staggi immunity from extraction to the U.S. while traveling to and from 
Stuttgart to testify. 

PATRIOT GAMES 

Staggi has gotten creative in toe wake of the Patriot Act and other laws that empower governments to probe bank accounts more 
aggressively. In 2002, for example, Staggi established a New Haven office in Denmark. Unlike Liechtenstein, Denmark doesn't 
have a reputation as a tax haven, giving the accounts an extra layer of respectability. "They were looking for a jurisdiction that was 
kosher," says a petson familiar with Staggi. 

Staggi showed some fancy financial footwork in moving money around for Igor Olenicoff, the Russian emigre and California 
developer at toe center of the RorWa Indictment. As part of his services, Staggi used a shell company known as Landmark 
Settlement The entity had a ccxnpiicated— and therefore difficult to tra<^ — parentage. Headquartered in Denmark, Landmark was 
owned by a company in the Bahamas but controlled by a Liechtenstein trust, according to incorporation records. Adding to a 
veneer of propriety, Landmark was audited by BDO ScanRevi^on. the Danish affiliate of accounting firm 8D0 International. 
Among Olenicoffs other repositories; an account at Neue, the same bank used by Greaves. Olenicoff pied guilty to tax evasion In 
December, agreeing to pay $52 million in back taxes and perform community service. 

Now U.S. and European authorities are fooising more intensely cm Liechtenstein. As part of a probe into tax cheats, toe U.S. 
Senate's permanent subcommittee on investigations is focusing on Americans with accounts at LGT Group, a bank controlled by 
Liechtenstein’s royal family. Earlier tois year, German authorities arrested Deutsche Post Chief Executive Klaus Zumwinkel on tax 
evasion charges after an LGT insider sold secret records to spies enlisted by the German government. Zumwinkel dentes toe 
accusations. "LGT does not encourage or aid in tax evasion, it is in contact with toe relevant authorities to crooperate," says an 
LGT spokesman. 


With Staggl's fate unclear, a few of his associates are distancing themselves from him. When news of his indictment broke in May, 
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Principle Capital pereuaded him to resign his directorships at a nianber of die European money manager's subsidiaries. Pwtners 
at New Haven's Denmai1( branch say he's no longer invcrfved. M)0, meanwhile, says it quit auditing the Landmark vehicle StaggI 
set up for Oienicoff. At this rate, StaggI may soon find his fcwnker in Uechtenstein icxiely. 

Henry is a senior writer at BusinessWeek. Goldsle in is an assoc/afe edHor at BusinessWeek, covering hedge funds and finance. E w in g is 
BusinessWeek's European regional editor. 


Xerox Color. It makes business sense. 


Copyright 2000-^08 by The McGraw-Hill Comparsies Inc. All rt^its reserved. 


The McGraw-Hill Compantes 


http;//www.busiiiessweek.com/print/magazine/content/08_26/b4090048256372.htni 


6/19/2008 


312 


Exhibit G 
to the 

Reeves Declaration 



^UBS 


313 


OuaMted Intermediary System: 

US withholding tax on dividends and interest income from US securities 


1. Background 

The USA levies a withholding tax of 30% on 
dividends and interest paid on US securities to 
foreign investors. Investors from countries with 
which the USA has concluded a double taxation 
agreement (DBA) can request full or partial relief 
from this tax. Relief of 1 5% is normally granted on 
dividends, which means investors are aedited with 
a net 85% of the income. 

By contrast, according to domestic US tax law, 
interest payable to foreign investors on the most 
common US (domestic) bonds issued after 1984 is 
already exempt from the withholding tax 
("portfolio interest exemption rules"), subject to 
confirmation of the status and identity of the non- 
US investor. Relief from the withholding tax 
payable on Interest income (usually 0%) as 
provided for in the DBAs is therefore only of 
secondary importance. 

Interest income on those bonds issued by US 
borrowers that are most commonly traded on the 
Euromarket are already exempt from any 
withholding tax - provided that the bonds 
concerned are bearer securities - on the basis of 
the issuing process alcxie, i.e. without the need for 
any further proof and without any duty of 
disclosure. 

2. Relief procedure since 2001 ("Qualified 
Intermediary System") 

The Qualified Intermediary System, which came 
into effect in early 2001, allows foreign banks to 
obtain relief from withholding tax for their non-US 
clients (those not liable to US taxation) in 
accordance with the relevant DTA, directly and 
without having to file applications to reclaim the 
tax. Essentially, as long as Its documentation on 
the dients concerned fulfils the accepted dient 
identification rules, the foreign bank may aedit 
these clients with interest and dividends as befits 
their tax status, having applied the correct 
withholding tax rate as defined in the relevant 
DTA, or having effected the relief in line with 
domestic US tax law. The simple address rule 


previously in force has been replaced by a 
"modified" address rule with additional 
documentation requirements. This makes it much 
easier than it was before for clients to buy US 
domestic interest-bearing paper (corporate bonds 
and government paper). 

3. Implications for clients 

it is, however, a necessary part of the procedure 
for the non-US bank concerned to acquire the 
status of 'Qualified Intermediary' (Ql), UBS AG has 
this status and has entered into a contractual 
agreement with the US tax authority (the IRS) 
known as the "Ql Agreement", it goes without 
saying that as well as the advantages associated 
with the continued or even extended ability to 
direttly apply relief to US withholding tax, Ql status 
also entails certain obligations. 

3.1. Natural persons 

Firstly, a Qi has to ensure that US Persons, i.e. 
natural persons liable in full for taxes in the US. 
(defined as US citizens and Greencard holders 
irrespective of their actual place of residence and 
persons resident in the USA for more than 183 
days during the current year) either declare 
themselves to the US tax authorities (US form W-9, 
no deduction of withholding tax but reporting 
procedure 1099 must be followed) or are no 
longer permitted to invest in US securities. 

In the case of persons who are not US persons as 
defined by US tax law. as long as statutory dient 
identification procedures would appear to confirm 
entitlement pursuant to the DTA conduded with 
the USA, the Ql can apply withholding tax relief on 
dividends and interest as conferred by the DTA, 
and/or directly apply the full relief to interest 
income as permitted by the US "portfolio interest 
exemption rules". In practice, most Swiss banks 
also seek intemat confirmation of whether the 
client wishes to take advantage of the DTA relief 
before applying it. For persons resident in countries 
whidi do not have a DTA with the USA, the full 
withholding tax of 30% must still be deducted 
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from dividend payments. However, such investors 
do benefit from full relief on "portfolio interest 
exempt" earnings. 

The main advantage of the Ql system and the 
effect intended by the USA, is to enable 
investments to receive correct withholding tax 
treatment in the USA without the need to disclose 
any information on foreign investors to the US 
custodian bank, the US tax authorities or any other 
tax authority. 

The client's current tax status is documented by 
the normal client identification procedures and 
also by means of the internal forms used by UBS 
AG. 

3.2. Legal entities 

The above rules also apply to bank clients that are 
legal entities. 

Legal entities which are domiciled in the USA or 
which are incorporated in the USA qualify as US 
persons. These entities are not subject to the same 
restrictions and reporting procedures that apply to 
natural persons, but in order to, avoid 
misunderstandings, the Ql is also entitled to ask 
these persons to submit US form W-9. 

Foreign legal entities that are not US persons, such 
as Swiss incorporated companies, GmbH's 
(companies with limited liability), cooperatives, 
foundations, associations autonomous public 
sector bodies and similar foreign legal forms 
benefit in the same way as natural persons from 
full relief on earnings from qualifying bonds 
pursuant to the "portfolio interest exemption 
rules"; they also benefit from a reduced 
withholding rate on dMdends and interest income, 
provided that they are 'covered by a DTA 
concluded with the USA. As with natural persons, 
the general condition here is of course that the 
investor concerned is the beneficial owner of the 
earnings in question. 

For legal entities, the Ql Agreement additionally 
requires that before any relief under a DTA can be 
applied, the legal entity must expressly confirm to 
the Ql that it fulfils the conditions for DTA 
entitlement pursuant to the applicable provisions 
in respect of the "Limitation on Benefits" (no such 
express confirmation is required for natural 
persons). These highly complex provisions are 


included in all the more recent DTA's concluded 
with the USA, including those concluded with the 
Netherlands, Germany, France and, nota bene, 
Switzerland. The DTA's in question, the 
withholding tax rates and the relevant "Limitation 
on Benefits” clauses can be oiled up via a link on 
the homepage of the Swiss Bankers Association 
(vvww.swis5banking ,org). 

In order to ensure compliance with the clauses of 
the. Ql Agreement, the affirmation of non-US 
person status obtained by UBS AG from the legal 
entity by way of an internal form includes express 
confirmation by the legal entity that it has taken 
note of the provisions of the "Limitation on 
Benefits" and that it fulfils the conditions for 
recourse to the DTA. In cases of uncertainty or 
where there are outstanding questions in respect 
of these conditions, we recommend consulting a 
professional tax advisor. 

If there is no express confirmation that the 
"Limitation on Benefits" clauses have been 
fulfilled, the Ql regulations dictate that UBS AG 
cannot apply the relief from withholding tax on 
dividends under a DTA, even if the legal entity is 
domiciled in a country that has a DTA with the 
USA. Instead, dividends (and DTA interest income) 
are taxed at the full US withholding rate of 30%. 
Of course the same applies if there is no DTA 
between the country of domicile and the USA 

This does not affect the grant of full relief in 
respect of interest income from qualifying (US 
domestic) bonds under the "portfolio interest 
exemption rules", which does not depend on the 
existence of a DTA or the fulfilment of any DTA 
criteria. 

33. Special conditions for persons resident 
/dortficiled in Switzerland (additional tax 
deduction USA) 

Because the Swiss federal authorities have decided 
that the "additional tax deduction USA" will 
continue to apply to persons domiciled or resident 
in Switzerland, the Ql must continue to levy a tax 
payment totaling 3D% in respect of dividends, on 
all natural persons and legal entities resident or 
domiciled in Switzerland (i.e. the original 15% 
withholding tax due in the USA plus the 15% 
"additional tax deduction USA" in Switzerland). 
Taxpayers may continue to claim back the 


rage 2 


October 2004 



UBS 


315 


'additional tax deduction USA" from the relevant 
Swiss tax authority as part of the normal tax 
declaration process. It may be possible under the 
DTA to claim a flat-rate tax aedit in Switzerland 
for the non-redaimable original 15% withholding 
tax due in the USA. 

If the Swiss legal entity does not supply the 
confirmation as detailed under 3.2 that it fulfils the 
conditions set out in the "Limitation on Benefits" 
clause, the full original US withholding tax 
deduction of 30% applies. The "additional tax 
deduction USA" does not apply In such a case and 
essentially there is no possibility of reclaiming the 
tax in Switzerland. The full daluction ^ould be 
seen as a definitive charge. 

According to the decision taken by the Swiss 
federal authorities, the organizational forms that 
are exempt from tax pursuant to Art. 56 of 
Switzerland's law on direct federal taxes are 
treated as special cases. The "additional tax 
deduction USA" does not apply to these 
organizational forms, i.e. they are only taxed at the 
original US withholding rate of 15%. In order to 
qualify for this special treatment, however, the 
required form must be submitted to UBS AG in 
good time. 

The comments on the "additional tax deduction 
USA" do not apply to interest earnings that benefit 
from full tax relief under the US "portfolio irrterest 
exemption rules". 

3.4, Not applicable to organizational forms that 
are not legal entities 

The above comments apply exclusively to 
companies and organizations that qualify as legal 
entities under national law. They do not apply to 
companies or organizational forms that have no 
legal personality, such as unincorporated firms 
{colleaive companies, limited partnerships, limited 
partnership corporations, general partnerships, 
unlimited companies, etc). These are subject to 
other regulations and, under US'tax law, some of 
them may qualify as transparent intermediaries 
with a possible duty of disclosure. They also have 
to be treated differently in the matter of recourse 
to DTA benefits. 


3.5. Special investment vehicles (domiciliary 
compani« such as offshore companies, 
foundations, trcists, etc) 

(Non-US) organizational forms used as Investment 
vehicles that could be classed as domiciliary 
companies as defined in the Swiss code of due 
diligence are subject to a special regulation. Such 
organizations will either be an offshore company 
or one of the wide range of foundations and trusts 
that are used in asset management business. White 
the main issue concerning domidliaiy companies is 
whether they really are companies and also 
whether they really are the beneficial owner of the 
assets as defined by US tax law (facts which can be 
confirmed using the appropriate forms), the basic 
problem with trusts and foundations is that US tax 
law tends to regard them as transparent 
intermediaries with corresponding disclosure 
obligations, 

Whereas there was originally a solution to this, 
whereby foreign investors could avoid having to 
disclose information for the sake of it, changes 
introduced in the relevant US regulations in fall 
2003 largely made the continuation of this 
solution unworkable. Given this change in 
circumstances, if there is no desire to disclose the 
Identities of either the bank's contracting partner 
or the beneficial owner to the US tax authorities, 
the possible alternatives are for US securities to be 
excluded from the portfolio, for the beneficial 
owner to hold them directly, or for a structure to 
be put in place faetw^n the foundation/trust and 
the bank which itself serves as an independent, 
non-transparent beneficial owner (e.g. a legal 
entity/corporation/company) and submits 
documentation to the Q1 to this effect. 

4. Relevant US securities 

The new regulations apply to securities issued by 
US companies and borrowers, in general terms, 
the securities involved are equities (of whatever 
form) of US companies traded on US or foreign 
stock markets or bonds (straights, zeros, etc.) from 
US issuers (companies, local authorities, 
government agencies, etc) destined for the US 
domestic market, The equity certificates issued by 
these companies for trading outside the USA 
(depositary receipts, Swiss certificates, etc.) are 
subject to the Ql regulations in the same way as 
are the underlying securities. Cleariy, units in US 
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investment funds (regulated investment 
companies, mutual funds, etc.) also qualify as US 
securities, although units in foreign (non-US) 
investment funds do not, even if the funds 
themselves invest in US paper. 

Different rules apply to Eurobonds that are issued 
by US borrowers specifically for foreign markets 
and/or foreign investors, provided that these 


qualify as bearer paper under the “portfolio 
interest exemption rules". Such bonds are not 
affected by the changes and are exempt from the 
Ql procedure. However they are already subject to 
certain sales restrictions, at least in the primary 
market, that prevent or make difficult any sate to 
US persons. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTEUCt OF FLORIDA 

CASE NO. 


IN THE MATT^ OF THE TAX 

UABn.nTHS QF: 

JOHN DOES, United States taxpayers, who at any 
time during the years <Rided Decoaber 3 1, 2002 
thmughDecemto 31, 2007, had signature orolha 
sudiocty (including authority to withdraw funds; 
to make investment dedsions; to receive account 
statuncE^, trade oonfinnatioQs, or other accou!^ 
m&^x^.tica^ or to receive advice or solicitatiODS) 
widi respect to any fmancial acooimts maintainwi 
at, monitored by, or managed through any o^oe in 
S^^trerland of UBS AO or its subddiaiies or 
aMiates and for whom UBS AG or its subsidHaries 
or alffiUiates (1) did not have in its possession Forms 
W<9 executed by such United States taiqjayers, and 
(2) had not ffied timely and accurate Fonns 10^ 
naming such United States taxpayers end ratting 
to United States taxing audionties ell leportahle 
paymesds made to such United States taxpayers. 

DECLARATION OF BARRY B. SHOTT 

I, Barry B. Shott, pursuant to 28 U-S.C. Section 1746, declare and state: 

1. T am the duly ft fimmisai nriM TVpnfy r- ommissi onar the T rflrge 

& MidSise Business Divisicm of the Intsreal Revenue Service. 1 am employed iniheoffioe.of 
the Commissioner, Large & Midsize Busimsss Division, and I am the United States Corapttsx^ 
Audiority. As the Competent Autbarity, I ov^see die Istsmatiottal exchange of information 
pursuant to tax treadea between the United States and foreign countries. Prior to my ai^iihment 
as die Dept^ Coxnmissioi^ (International) I a Director txTField Operadons, and then 
Industiy Directer R>r the Financial Services Industry in the Large & hfidSize Business IHvi^on. 
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WMle -with the Flaandai Sauces Indusiiy, I was directly responsible for ovcxsi^ of the 
Qualified IntennediaiyPmgram. 

The Qnalified Intermedfoiy Prograia 

2. The United States Qovecume&t issued regulsfions, effective in. 2001, confomiz^ 
that the IRS would require that thirty -(30) pauent be wifol^d ml income earned with respect to 
United States investmMts maintained in foreign financial accounts unless the fordgn benJes ^cve 
U.S. wifoholding a^ts documentation obtained from foe baaefictal owners of the aocoimts. 

3. In order to sin^Ufy foe documemation procedure, the IRS created the Qualified 
fotermedhuy Program (“Q.I. Program*’). Fotelgn banks foat agreed to follow certain procedures 
could -assume foe respansibilities of a U.S . wifoholding agent (including detenniiang vfoich 
customers qualified for treaty benefits, such as reduced or eliminated withholdings, bas«i on 
documents establishing the identity of the account’s beneficial owner) wifoout disclosing to U.S. 
aufoorities foe identities of these non-United States iBxp^ers. llus was a valuable benefit to 
foreign banks in maintaining Iheir business with respect to foe holdings of United States 
investments by nmi-Umted States ta^q^ayers. 

4. In ord«’ for foe QX Program to fimetion as btonded, foe foreign banks mi^ 
correctly and truthfully ascertain the Identic and citizenshi^/^sidfince of its clients. Thus, foe 
Q.I. Program requires foreign baxdct to obtain and maintain IRS Forms W-8BEK, which rt^Kirt 
foe idenfities of non^United States account holders, or IRS Forms W-9, -which lepmt th e 
iden1iti<» of United States account holders. Model copies of Forma W^SBEK and W-9 are 
attadied as Sfoibits A and B, respectively. In addition, foe QX Program requires foieiga banks 
to c^nfimi client idMtities with greeter sontiiny foan in the past Spewfically, foreign banks 
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must uxamiuc &musl ideuti^catios, citissa^x^ and rasideocy documeutadou. dietits daiudug 
non-United States residence/oMzaishlp are obligated to doounent thdr status, eqrecially where 
batskets have contact with the dieni in the United States, stidi aj meetings in petison and coiaaCts 
via telephone, mail, ennail and fax. 

5. Pursuant to the Q.L Program, foreign banks mamtmnmgaocountsfijr United 
States clients are lequirai to prepare and transmit to the mS, Fornts 1099 reporting payments on 
United States investments. Genetally, the Fomi 1099 reporting oovtar.intraest, dividends and 
sales proceeds on United States investments. The Form 1 099 is issued by the bank to the United 
States tajqstyer and die information contained therein is provided to the IRS. 

6. Where a United Stales taxpayer refoses to submit the proper docamentaiion, a 
foreign bank that is party to a Ql Agreement must backup withhold at twenly-ed^t (28) percent 
on all US. source income, just like a U.S. bank. If a foreign bank that is party to a QX 
Agreement (1) knows that an account holder is a United States taxpayer who should be providing 
documeutatron, and (2) the foreign bank is prohibited by law (including by contract) from 
disclosing the account holder, then the foreign bank must request from the account holder the 
authority either to disclose his identity or to exclude U.S. securities from his account. If the 
foreign bank docs not receive authority to disclose the owner’s identity or to exclude U.S. 
securities in 60 days, it must sell tiu: U.S. securities in the account 

7. If clients cisiming non-United States residence/citizenship do not document their 
status, foe foreign bank is required to apply various jaesumptions, all of i^ch would result in 
withholding on U.S. source payments. 
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8. UBS entered into a Q.I. Agreanratw^ the IRS m 2001, 

Access to Swbs Bank Records Throngfa Treaty Reque3ts 

9. One of my current responsibiUties b exchai^es of infoimation tinder tax 
conventions, mcluding the Conventicai between the United States and the Swiss Confederation 
for the Avoidance of Double Taxation with Respect to Taxes on Income (the “Swiss treaty"). 

Article 26 of the Swiss treaty, which was signed at Washington on Octob«r 2, 1 996, provides for 
the exchange of infonnation as is necessary “for the prevention of tax fraud or the like." 

10. In our experience, Article 26 has been applied consistently by the Swiss 
Competent Authority, since the inception of the treaty, to jMovide the Intoml Revenue Service 
assistance only in response to specific requests that name a particular taxpayer. It has also been 
our experience that the Service must have an existii^ examination or investigation concerning a 
specific taxpayer and it must make detailed factual allegations regarding conduct constituting tax 
fraud by the tajqjayer in accordance with the Mutual Agreement of January 23, 2003, between the 
Competent Authorities of the Swiss Federation and the United States, regarding Article 26. 

1 1 . Recently, representatives of the Swiss government indicated a willingness to 
consider a request under the treaty that did not specifically identify the taxpayers vdiose records 
were sought. Even if such a request is made pureuant to the Swiiis treaty, the account holders 
whose informalion is the subject of the request would be notified by the Swiss government and 
granted the right to object to the {Hoduction of focir records. If the account holder objects to the 
production of the records, a Swiss court would determine if the records could be prodiKied under 
the treaty. The Swiss court would approve the production of records only if it found evidence of 
tax fraud. 
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12. Tlic United Btatej also haa a Mutual LcgdA5astanc«!Tr^ty(MLAT)-vwth 
Svtitzsdand, whidi (^t<aod into force January 23, 1977. The MLAT also provides a 
for the exchange of infoimatioE, but aj^Ues only to criminal investigaioiis. Because the 
uivcstjgation in which the UBS John Doe summons wrfU be issussi is civil in naturc, the MLAT 
does not provide a means securing the information sou^ in the summons, 

I declare under penalty of pajuiy, pursuant to 2S U.S.C. Section 1746, that the foregoing 
is true and correct. 

Executed this day of June 2008. 

Dqxxty Commission^:, 

Internal Revenue Service 
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W-8BEN 

(R«v. Fabruary 2COQ 
DBpartnwrt of Treasury 
Intwrati Rw^renua S«^ 


Certificate of Foreign Status of Beneficial Owner 
for United States Tax Withholding 

> Section references are to tiie intsmai RevwHM> Code. See separate instnictions. 
>■ Give tilts form to the witbhedding agmt or payw. Do not send to the IFtS. 


• A U.S. dtoen or othw U^. person, including a resldertt alien vidhnduaJ W-S 

• A person, claiming that income Is effectively ramnected with the conduct 

of a trade or tHisiness in the Unit«j Slates W-^Cl 

• A ft^ign partner^ip, a for^gn simple trust, or a foreign grantor trust (see instructions for exertions) W~^CI or W-8IMY 

• A foreign gov^ment, international organla&m, foreign central bank of issue, for^gn tax-exempt ragaruzation, 
forego private foundation, or govemmerrt of a U.S. possesion tiiat receiv^ e^tiveiy coraieeled ti«ome or that is 

clauning toe appRcability of section(s) 1l5®, 501(c). K2, BBS. or 1443(b) (see instructSorw) W-BECI or W-8EXP 

Note: Th^ sntiSes shou/d use Form W-8B£W if they are daimlng treaty benefits or are pravkSing the form only to 
claim they are a fore^n person exempt from backup withholding. 

• A pwson wilting as an intermedlaiy W-BIMY 

Notae See Instivctians for additional excepfiwis. 


ai_ idqntification of Beneficial Owner (See instructions.) 
Name of individual or organization that is toe beneficial owner 


2 Country of incorporation or organization 


3 of bwiaficial ownen Q IndMdua! Q Corporation CH Disregarded entity Q Partner^p C] Shnpie trust 

D Qranlor trust D Complex trust O Estate D Government O intematiemrt on^inszstkxi 

□ Cangal banh of issue Q TaXrttiempt oremgatloo □ Private foundation 

4 Permffiient residence address {street, apt or suite no., or rural route). Do not use a P.O. box or fo-care-of address. 


City or town, stats or proirince. Include jMSStal code where appropriate. 
5 MEHling address (if different from abore) 

City or town, ^te or provinre. indude postd code where apprr^jrlate. 


Country (do not abbreviate) 


Country (do not abbreviate) 


6 U.S. taxpayer identification numb«-. If required (see Instrudlore) 1 7 Foreign tax identifying numbsf. if any (opting) 

□ SSNorrriN □ EIN 

8 Reference numbeifs) (see instructions) 


ESE 




Fart li I 


B t certify that (dheck afl that apply): 

a O The baneWa! owner is a reddefit of wilJwttemeBw^riltoificofne tax treaty beteemlfoUniW Stow and thdcoiintiy, 

b Q If required, the U.S. taxpayer identification number is stated on line 8 (sea instructions). 

c D The baneficial owner is not an individual, derives the Hem (or Hems) of Income lor which the treaty heneftts are claimed, and. if 
applicable, meets the requirements of the treaty provision dealing with limitation on benelite (see instructions). 

d D The beneficial owner ia not an individual. Is claiming treaty benefits for dividends received from a foreign corporation or Interest from a 
U.S, trade or business of a foreign corporation, and meets qualified resident ittius (tea foslructlons). 
e D The beneficial owner is related to the person obligated to pay the income within the meaning of section 267(b) or 707|b), and will file 
Form 8833 If the amaunt subject to withholding received during a calendar year exceeds. In the aagregale, SSDQ.ODG. 

10 ^»cial rates and conditions ftf appficablo— see irstructfon^: The berwficial owner is claiming the provisions of Article of the 

treaty idenWied on tirw 9a above to claim a .% rate of withholding on (specify type of Income): 

Explairt tile reasons toe beneficial own« meets toe terms of the treaty article: 


lagBlili Notional Principal Contracts 

t1 □ i have provHled or wili provide a statement that identifies those notionai principal contracts from which toe income Is rrot effectively 
connected wrfto the conduct of a trade or business In the United States, i ^ree to update tols statement as reouired 

a»Ti«t»a c artificatfon 

*” ». »* o.™, b,l« « l, ,»», « wmpw» I 

1 1 am the barwflchy ovmw (w wn auteortzed to sign for the benaricrtl ownw) of aJ! the income io which INs (ocm nitaies, 

2 The benaficiBl owner is not a U.S. pecsem. 

3pe^^ to whkm this term reiates te (a) no! ettecBvoly connected with the conduct of a trade or business in the United States {M effecttvelv connected but te 
n« subject to lax under sv Income tax treaty, or ifw partner's shars ot a partnemhip's efleettyeiy cormeotod income, e^ wfecirvety connected but ts 

4 For brok«- Sansaettons cx bartw exchanges, the benaftclal owner ts an exempt tortMgn parson as dtHIned In the tnstfuettons. 

FurtJwjr^ I authorbs this form to be provided to arty withholding agent that has- control, receipt, or custody of the irwome of which i am the banefida! owner or 
any wtthhoiainB agem that can dishwee or rnaKe payments of the income of whkdt I em the benerclal ovmar. ' Barrendte owner tjr 


Sign Here k -- 

r Sigr 


r Signature of bmreficlal owner (or tneflWdu ai authorised to sign Iw benefidBl ownet) 

Fw Fteperwork Reduction Act Netles, see separate kurtructions. Cet No. ; 


MMed on AK}>eieer Psewr 


^M-DO-YYVY) C^Hcily in which acting 
Cet No, 25W72 Form W-85EN 0^ev. 2-2(W6) 
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Shott Declaration 
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Form ■■ w 
{Rev, October 2007) 


Request for Taxpayer 
Identification Number and Certification 


Give form to the 
ref^estw. Do not 
send to the IRS. 


Nsne (as shown on your Income lex ^um) 


name, t! dinerent frcn? above 


f g Check box: O Irxjivjduai/Soie prc^ristor 

» D Limited teWBty cmpany. Enter the tax dassiffcalk 
o i D C»w (aae ks>u5lCT^ ► 


tprc^rislor □ t^>qxnrtion C3 Rar&tetship 

dassificatbn (Dedisrsgarded entity, O=corporation, PicpartnereHp) l> 


Requester's rarhe and adck-ess foptionaf} 


City, state, and ZIP cods 


accourd ruimber^^ {opiionai) 


Taxpayer Identification Number 


Enter your TIN in the apprc^rtate box. The TIN provided must matdi the name given on Une 1 to avoid 
faackt^ withholding. R>f individuais, this is yaw sodat security number (SSN). However, for a residait 
alien, sole proprietof, or disregarded entity, see the Pan I instrtictions on page 3. other entities, it is 
your employer identification number ^N). K you do not have a number, see How to gel a TIN on i^ge 3. 
Note. If the account is in more than one name, see the chart on pa^ 4 for guidelines on v<rhose 
numlwr to enter. 


I Soi^i s*cmt^ numbar 


Employer idmWlcaiion number 


Undw penaltf^ of perlury, I certify that: 

1. The rujmber shown on this form is my cwrect taxpayer identification number (or i am waiting for a irumber to be Issued to me), arfd 

2. I am fjot sut^«ri to backup withhc^difig because: (a) 1 am axempHi from backi^ withholding, or (b) I have net been notified by tiie intern^ 
Revenue Service (IRS) that < am subject to backup withholding as a result of a fetiiure to report all interest or dividends, or (c) the IRS has 
not^ied me that I am no iorvger sutHect to backup withholding, and 

3. I am a U.S. citiz^ or other U.S. person (defined b^w). 

Certification instruetioRS. You rmist cross out item 2 above if you have been notiflad by the IRS that you are currently subject to backup 
withholding b«ause you have failed to repeat stil interest and dividends on your tax return. For real estate transactions, Kem 2 does not at^ly. 
For mortage interest paid, acquisition or abarKionment of secured property, cancellation of debt, contributions to an individual retirement 
arrangement (IRA), and generally, payments other than irrterest and cHvidonds. you are not required to sign the Certification, but you must 
fxovida ymir correct TIN. See the instructions on page 4. 

®9R Siamtura of 

Here u.8. person ► Date ► 


General Instructions 

Section references are to the Internal Revenue Coda unless 
otherwise noted. 

Purpose of Form 

A person who is required to file an information return wito the 
IRS must obtdn >mur correct taxpayer identification number CRN) 
to report, for example, income paid to you. real estate 
transactions, mortgage interest you paid, acqui^lon or 
abandonment of secured property, cancelation of debt, or 
contributions you made to an IRA. 

Use Form W-9 only if you are a U.S. person (including a 
resident alien), to provide your correct TIN to the pwson 
requesting it (toe request^ and, when appficable, to: 

1. Citify that the TIN you are giving is correct {or y«i eae 
waiting for a numb®- to be issbed), 

2. Certify that you are not subject to bactaip vritoholding,. or 

3. Claim exemption from ba3taip wlfoholding if you are a U.S. 
exempt payee, if applicable, you are ^o certifying .that as a 
U.S. person, ytKJr allocable ahaie of any partnen^rp income from 
a U.S. trade or business is not subject to the witftoolding tax cm 
fo^gn partners’ share of effeettveiy connected income. 

Note. If a requester gives you a form other frvan Form W-9 to 
request your TIN. you mu^ use the requesderis form if It fe 
substantially similar to this Form W-9. 


Definition of a U.S. person. For federal tax purposes, you are 
considered a U.S. person if you are: 
e An individual who is a U.S, citizen or U.S. resident’ alien, 

• A p^nwship, corporation, company, or association created or 
organized in the United States or under the laws of the United 
States, 

• An estate (other than a foreign estate), or 

• A rfomestic trust (as defined in RMuiatiems section 
3D1.7701-7). 

Special rules for partnerships. Partnerships that conduct a 
trade or business in the United States are g«ieralty required to 
pay a withholding tax on any foreign partners' share of income 
from such business. Further, in certain cas^ where a Form W-S 
has not been received, a partnej^ip is required to presume that 
a partner is a foreign person, and pay toe withhoiding tax. 
Therefore, if you are a U.S. person that is a partner in a 
partnership conducting a trade or business in the United States, 
provide Form W-9 to the partneaship to establish your U.S. 
status and avoid witobolding on your share of parirwship 
income. 

The persem who gives Form W-9 to the partnership far 
purposes of establishing its U.S. status avoidir^ withholding 
on its allocable share of net income from the partnership 
conducting a trade or business in the United States is in the 
following cases: 

• The U.S. owner of a disregarded entity and not the entity. 

Fora W-9 pev. 10-2007) 


Cat. fte 1D231X 
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Case 1:08-mc-21864-JAL Documents Entered on FLSD Docket 07/01/2008 Page1of2 

COPY FOR JUDGE 


IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 


IN THE MATTER OF THE TAX 
LIABILITIES OF: 


CASE NO. 

08-21 864-MC-LENARD/GARBER 


JOHN DOES, United States taxpayers, who at any 
time during the years ended December 31, 2002 
through December 3 1 , 2007, had signature or other 
authority (including authority to withdraw funds; 
to make investment decisions; to receive account 
statements, trade confirmations, or other account 
information; or to receive advice or solicitations) 
with respect to any financial accounts maintained 
at, monitored by, or managed through any office in 
Switzerland of UBS AG or its subsidiaries or 
affiliates and for whom UBS AG or its subsidiaries 
or affiliates (1 ) did not have in its possession Forms 
W-9 executed by such United States taxpayers, and 
(2) had not filed timely and accurate Forms 1099 
naming such United States taxpayers and reporting 
to United States taxing authorities all reportable 
payments made to such United States taxpayers. 

ORDER 

THIS MATTER is before the Court upon the United States of America’s “Ex Parte 
Petition for Leave to Serve John Doe Summons.” Based upon a review of the Petition and 
exhibits thereto, the Court has determined that the “John Doe” summons to UBS AG and its 
afilliates and subsidiaries relates to the investigation of an ascertainable group or class of 
persons, that there is a reasonable basis for believing that such group or class of persons may fail 
or may have failed to comply with any provision of any internal revenue law, and that the 
information sought to be obtained form the examination of the records or testimony (and the 
identities of the persons with respect to whose liability the summons is issued) are not readily 


1 
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avaiiable from other sources. It is therefore- 


ORDERED AND ADJUDGED that the Internal Revenue Service, through Revenue 
Agent Daniel Reeves or any other authorized officer or agent, may serve an Internal Revenue 
Service John Doe ’ summons upon UBS AG and its affiliates and subsidiaries in substantially 
the form as attached as Exhibit A to the Declaration of Revenue Agent Daniel Reeves. A copy of 
this Order shall be served together with the summons. 


DONE AND ORDERED this 


J day of 


,, 2008. 



Copies furnished to: 


Richard D. Euliss 
Trial Attorney, Tax Division 
United States Department of Justice 
P.O. Boxl4l98 
Washington, DC 20044 

R. Alexander Acosta 
United States Attorney 
Southern District of Florida 
99 N.E. 4th Street 
Miami, Florida 33 1 32 


2 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION 


Civil No. 

UNITED STATES OF AMERICA, 
Petitioner, 


V. 

UBS AG. 


Respondent. 


09 - 3042 3 gold 

) - - 
^ iMcAUmx, 

) 

) 

) 

) 

) 

) 


DECLARATION OF DANIEL REEVES 


Daniel Reeves, pursuant to 28 U.S.C. § 1746, declares: 

1 . I am a duly commissioned Internal Revenue Agent and Offshore Compliance 
Technical Advisor employed in the Small Business/Self Employed Division of the Internal 
Revenue Service. I am assigned to the Internal Revenue Service’s Offshore Compliance 
Initiative. The Offshore Compliance Initiative develops projects, methodologies, and techniques 
for identifying US taxpayers who are involved in abusive offshore transactions and financial 
arrangements for tax avoidance purposes. I have been an Internal Revenue Agent since 1977, 
and have specialized in offshore investigations since 2000. As a Revenue Agent, I have received 
training in tax law and audit techniques, and have received specialized training in abusive 
offshore tax issues, I also have extensive experience in investigating offshore tax matters. 

2. Under the authority of26 U.S.C. § 7602, 26 C.F.R, § 301.7602-1, and Internal 
Revenue Service Delegation Order No. 4 (as revised), Revenue Agent Arthur S. Brake is 
authorized to issue administrative summonses. 


Pernuinent Subcommittee on Investigations 

EXHIBIT #18 
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3. UBS AG is a Swiss Bank with offices in more than fifty countries, including the 
United States, where it has 437 offices. Among otiier services, UBS provides private banking 
services to extremely wealthy US taxpayers, including individuals whose net worth exceeds $1 
billion. Unless otherwise indicated, all references in this Declaration to “UBS” or “UBS 
AG” refer to those offices located, or those employees based, in Switzerland. 

4. In my capacity as a Revenue Agent, I am conducting an investigation to determine 
the identities of US taxpayers who have violated the Internal Revenue Code by failing to report 
the existence of, and income earned in, undeclared Swiss accounts with UBS. 

5. On July 1 , 2008, this Court granted a petition filed by the United States for leave 
to serve a “John Doe” summons on UBS, under the authority of 26 U.S.C. §7609(f). 

6. On July 2 1 , 2008, in furtherance of my investigation, Revenue Agent Brake issued 
a “John Doe” summons to UBS AG. On that same day, Revenue Agent Brake served that 
summons on UBS by handing a copy to James Dow, Director and Head of Compliance for UBS 
in Miami, Florida as reflected on the reverse side of the summons. A copy of the summons is 
attached as Ex. I . 

7. The summons describes the “John Doe” class as: 

United States taxpayers, who at any time during the years ended December 3 1 , 

2002 through December 31 , 2007, had signature or other authority (including 
authority to withdraw funds; to make investment decisions; to receive account 
statements, trade confirmations, or other account information; or to receive advice 
or solicitations) with respect to any financial accounts maintained at, monitored 
by, or managed through any office in Switzerland of UBS AG or its subsidiaries 
or affiliates in Switzerland and for whom UBS AG or its subsidiaries or affiliates 
(1) did not have in its possession Forms W-9 executed by such United States 
taxpayers, and (2) had not filed timely and accurate Forms 1099 naming such 
United States taxpayers and reporting to United States taxing authorities all 
payments made to such United States taxpayers. 


- 2 - 
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8. The summons directed UBS to appear at 10;00 a.m. on August 8, 2008, to give 
testimony and produce for examination certain books, papers, records, or other data as described 
in the summons. 

9. UBS failed to appear at the time and place required in the summons. To date, it 
has failed to comply in full with the summons. 

10. Except as otherwise indicated in tfiis Declaration, the books, records, papers and 
other data sought by the summons are not alre^y in the possession of the IRS, 

1 1 . The testimony, books, records, papers, and/or other data sought by the summons 
will reveal the identities of US taxpayers who did not disclose the existence of their Swiss 
accounts to the IRS, and who may not have reported to the IRS income related to those accounts. 

12. The identities of the “John Does’* are unknown. Accordingly, the IRS does not 
know whether there is any “Justice Department referral,” as that term is defined by 26 U.S.C. § 
7602(d)(2), in effect with respect to any unknown “John Doe” for the years under investigation. 

13. All administrative steps required by the Interna! Revenue Code for issuance of the 
summons have been followed. 

I. THE SUMMONS SATISFIES THE POWELL REQUIREMENTS 

A. The Internal Revenue Service Issued the Summons for a Legitimate Purpose 

14. US taxpayers arc required to file annual income tax returns with the IRS, 
disclosing the existence of, and reporting any income earned from, foreign financial accounts. 
Taxpayers who fail to make these disclosures on their income tax returns have failed to comply 
with internal revenue laws. Many US taxpayers have long employed offshore accounts in 
countries with strict banking secrecy laws (such as Switzerland) as a means to conceal assets and 


- 3 - 
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income from the IRS. This conduct has deprived the United Stetes Treasury of untold billions of 
dollars in unpaid taxes. 

1 5. Thus far, my investigation has revealed that many US taxpayers concealed 
their assets in this manner by using secret UBS Swiss bank accounts. UBS describes the secret 
accounts maintained for its US customers as “undeclared accounts.” By using such undeclared 
accounts, these US taxpayers have violated internal revenue laws requiring full disclosure of all 
foreign financial accounts and all income. These US taxpayers are the focus of my investigation. 

1 6. UBS, the summoned party, is a Swiss bank that collaborated with many US 
taxpayers to establish offshore accounts, and actively conceal those accounts from the IRS. UBS 
has helped these US taxpayers violate US laws by failing to report the existence of foreign bank 
accounts under their ownership or control, and failing to report and pay US income taxes on 
income earned in those accounts. The IRS seeks documents from UBS that would identify and 
help the IRS to investigate these US taxpayers. 

B. The Summoned Information May Be Relevant to the Internal Revenue 

Service’s Legitimate Purpose for Issuing the Summons 

1 7. The information sought by the summons may be relevant to the IRS’s 
investigation of the “John Does.” The summoned materials include: 

• documents identifying each US taxpayer within the “John Doe” class, as 
well as any documents pertaining to any offshore entities used to hide the true beneficial 
owner of undeclared accounts. These documents are necessary to identify US taxpayers 
involved in this scheme, as well as any entities that may have been used to conceal the 
true owners’ identities; 

• documents reflecting any activity in the undeclared accounts. This 
information could aid in the determination of taxable income; 


- 4 - 
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• documents identUying relationship managers for each US taxpayer. 
Relationship managers may be found within the United States and would be subject to 
questioning by the IRS. Relationship m^agers may know more about why and how the 
US taxpayei^ formed and concealed their Swiss accoimts from the IRS; 

• documents relating to the creation of the undeclared accounts and any 
foreign entities used to conceal such accounts. These documents will further reveal 
precisely how US taxpayers conducted their affeire to avoid compliance with internal 
revenue laws, and may reveal whether funds transferred to the accoimts had previously 
been taxed; 


• documents pertaining to the referral of each US taxpayer interested in 
offshore accounts from UBS offices in the United States to UBS offices in Switzerland. 
These documents will demonstrate the identity of the US taxpayers, the types of products 
and services provided by UBS, as well as UBS’s referral process, and may reveal facts 
pertaining to the source of the funds in the offshore accounts and the potential liability of 
the US taxpayers for penalties; and, 

• documents related to any domestic bank accounts held by US taxpayers 
in the “John Doe” class. This information may establish the existence of a related 
offshore account, may establish the taxability of funds in the offshore accounts, and may 
additionally uncover potential collection sources for any taxes that may be assessed. 

C. The Summoned Information Is Not Already in the Government’s Possession 

1 8. UBS has provided to the IRS a list of 323 US accounts used to send or receive 
wire transfers to or from UBS Swiss accounts held in the same name, as well as related account 
statements for 57 of the 323 US accounts. UBS provided these names and account numbers after 
the United States requested that UBS search for wire transfers between accounts within the 
United States and accounts in Switzerland. UBS produced only US-based records, and did not 
produce any Swiss-based records for these accounts. 

19. The IRS also has possession of the following documents: 

• six client-specific binders, each relating to one particular member of the 
“John Doe” class. Those binders do not identify any of the clients to whom the accounts 
relate, as UBS redacted all client-identifying information from the documents before 
producing them to the IRS. UBS provided those binders to the IRS as examples of types 
of documents in its possession; 


- 5 - 
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• documents provided by Bradley Birkenfeld, a former director in the 
private banking division of UBS, during an interview that I conducted on October 12, 
2007; and 


• documents provided by UBS through the Swiss Banking Commission, 

with client-identifying information redacted. 

20. On July 16, 2008, the United States made a formal request to the Swiss 
Government for records pursuant to the Convention between the United States and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income (“Treaty 
Request”). Thus far no records have been produced in response to the Treaty Request. The 
Declaration of Barry Shott explains the present status of the Treaty Request. 

D. The Summons Meets All Administrative Requirements 

21. All procedures required by the Internal Revenue Code, as amended, were followed 
with respect to the summons. 

II. UBS HAS ASSISTED ITS US CLIENTS IN THE “JOHN DOE” CLASS TO 

ESTABLISH AND MAINTAIN “UNDECLARED” ACCOUNTS, AND TO 

CONCEAL THOSE ACCOUNTS FROM US AUTHORITIES. 

A. A Congressional Investigation Concluded UBS has Engaged in Conduct that 
Assisted US Taxpayers to Violate US Law With Impunity. 

22. Following an investigation, in 2008 the Permanent Subcommittee on Investigations 
of the United States Senate Committee on Homeland Security and Governmental Affairs (PSI) 
issued a report entitled “Tax Havens and U.S. Tax Compliance” (“Tax Haven Report”). The 
portion of the Tax Haven Report dealing with UBS, pp. 80-1 10, is attached as Ex. 2. In the Tax 
Haven Report, the PSI concluded that, from at least 2000 to 2007, UBS directed its Swiss bankers 
to target US clients willing to open bank accounts in Switzerland. According to the Tax Haven 
Report, “In 2002, UBS assured its U.S. clients with undeclared accounts that U.S. authorities 


- 6 - 
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would not learn of them, because the bank « iK)t required to disclose them; UBS procedures, 
practices and services protect against disclosure; and the account information is further shielded 
by Swiss bank secrecy laws.” (Ex. 2 at 83) The report also noted: 

a. “Until recently, UBS encouraged its Swiss bankers to travel to the United 
States to recruit new U.S. clients, organized events to help them meet wealthy U.S. individuals, 
and set annual performance goals for obtaining new U.S. business.” (Id.) 

b. “[UBS] also encouraged its Swiss bankers to service U.S. client accounts in 
ways that would minimize notice to U.S. authorities. The evidence suggests that UBS Swiss 
banker marketed securities and banking products and services in the United States without an 
appropriate license to do so and in apparent violation of U.S. law and the bank’s own policies." 

m 

c. Between 2000 and 2007, UBS opened “lens of thousands of accounts in 
Switzerland that arc beneficially owned by U.S. clients, hold billions of dollars in assets, and have 
not been reported to U.S. tax authorities.” The report notes that although these accounts were 
owned by US taxpayers, the account owners did not file Forms W-9 identifying themselves as the 
owners, and the bank did not file Forms 1099 reporting the earnings on those accounts to the IRS. 
The bank refers to these accounts as “undeclared accounts.” (Ex. 2 at 83-84). 

d. UBS officials told the PSI in 2008 that UBS maintains accounts in 
Switzerland for about 20,000 US clients, and that only about 1 ,000 of those accounts have been 
“declared” to the US authorities. According to UBS, the 19,000 US clients with undeclared 
accounts hold about $18 billion in undeclared assets. (Ex. 2 at 84). 


- 7 - 
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e. UBS recognized that US taxpayers “may have a legal obligation to report a 
foreign trust, foreign bank account, or foreign income to the IRS.” (Ex. 2 at 87). 

B. UBS Internal Documents Show that UBS Svstematicailv Maintained a 
Significant and Ongoing Presence in the United States. 

23. In a December 2004 internal report, UBS estimated that in the “last year,” 32 
different UBS Client Advisors traveled to the United States on business. “On average, each 
Client Advisor visited the US for 30 days per year, seeing 4 clients per day. This means that 
approximately 3,800 clients are visited in the US per year by [Wealth Management and Business 
Banking] Client Advisors based in Switzerland.” (Ex. 3 at U00006000) 

24. In that same report, UBS estimated that it had approximately 52,000 undeclared 
“account relationships” with US taxpayers, containing assets valued at 1 7 billion CHF (Swiss 
Francs), the equivalent of about $14.8 billion at the time. (Ex. 3 at U00005994) About 32,940 of 
those undeclared accounts contain only cash, while the remaining 20,877 accounts contain at least 
some securities. Although there are more cash accounts than securities accounts, the securities 
accounts held approximately 39 times the amount of assets in the cash accounts. (Ex, 4 at 
U00006029). 

C. UBS Assisted its US Customers in Avoiding their Reporting Obligations 
Under US Law, by Counseling Them to Sell their US Holdings and by 
Helping Them Establish Sham Offshore Ownership Entities to Avoid UBS*s 
Obligations Under the OI Program. 

25. US taxpayers who control cash-only accounts have a legal obligation to disclose 
the existence of those accounts to the IRS, and to report any income earned in those accounts on 
their annual income tax returns. US taxpayers who control securities accounts must also disclose 
to the IRS their accounts that contain securities. For accounts containing US securities, however, 


- 8 - 
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UBS and the IRS entered into a Qualified Intermediary Agreement (QI Agreement, ^ Shott 
Declaration) that required UBS to procure Fonns W-9 from its US clients. The Forms W-9 
provided UBS with the information necessary for it to file Forms 1 099 with the IRS reporting 
income paid on the offshore accounts. Thus, the QI Agreement should have enabled the IRS to 
learn directly from UBS the identities of US taxpayers holding US securities accounts at UBS. As 
explained in greater detail in the following section, this did not happen. 

26. UBS and its US clients knew that it violated US law for US taxpayers to 
maintain undeclared accounts with UBS in Switzerland - whether the accounts held cash or 
securities. In fact, UBS had its undeclared account holders complete a boilerplate declaration 
swearing that they were aware that their relationship with UBS could have legal ramifications. In 
the declaration’s original form, attached hereto as Ex. 5, a client was required to state that he is 
“liable to tax in the USA as a US person." (Ex. 5 at U00014257), 

27. As originally presented to clients, the boilerplate declaration required the client to 
state, "/ would like to avoid disclosure of my identity to the US Internal Revenue Service ...” 
(Emphasis added) (Id.). According to a UBS internal e-mail, many US taxpayers refused to sign 
the declaration since it “fully incriminates a US person of criminal wrongdoing should this 
document fail into the wrong hands." As a result of those complaints from its US clients, UBS 
revised the form to state simply that the client “consent[s] to the new tax regulations." (Ex. 6) 

28. As explained in greater detail in the Declaration of Barry Shott, in 2001 UBS 
entered into a Qualified Intermediary (QI) Agreement with the IRS. As described in greater detail 
below, UBS systematically violated and circumvented its obligations under the QI Agreement, all 
in order to help its US clients conceal from the IRS their Swiss accounts at UBS. 
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29. Acconling to former UBS private banker, Bradley Birkenfeld, UBS recognized 
that its entry into the QI Agreement could damage its US business, as its responsibilities under the 
QI Agreement could defeat the purpose of many US taxpayers in opening their offshore accounts 
in the first place. (Ex. 7 at 3). 

30. The Tax Haven Report concluded that soon after entering into the QI Agreement 
UBS, “took steps to assist its U.S. clients to structure their Swiss accounts in ways that avoided 
U.S. reporting rules under the QI Program.” (Ex. 2 at 87) 

3 i . One way that UBS proposed its US customers could avoid disclosing their Swiss 
accounts to the IRS was for the customer to liquidate ail US securities from those accounts, and 
block the accounts from acquiring US securities in the future. (Ex, 5, p. U00014257) This would 
enable US customers to continue to trade non-US securities in their Swiss accounts, with the 
assurance that UBS would not disclose their accounts to the IRS. 

32. Another option proposed by UBS was to make it appear as though non-US 
taxpayers were the actual beneficial owners of these accounts, thereby enabling UBS to forgo 
reporting any income from those account to the IRS. UBS and its clients achieved this result by 
helping their US clients to arrange for the undeclared accounts to be listed as owned by foreign 
corporations or other entities that were, in fact, shams. In truth, the accounts were owned and 
controlled by US taxpayers. These clients, with UBS’s knowledge and active assistance, failed to 
prepare IRS Forms W-9 declaring themselves as US taxpayers and providing the information 
nec^sary for UBS to report their income to the IRS. Then, with UBS’s knowledge and 
assistance, these US taxpayers prepared false and misleading IRS Forms W-8BEN (“Certificate of 
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Foreign Status of Beneficial Owner for United States Tax Withholding”), reporting that their 
sham entities actually owned the accounte. 

33. UBS understood that this “structured solution" could violate US tax laws, as well 

as its obligations under the QI Agreement. In a memorandum discussing the effect of the QI 

Agreement on UBS’s servicing of US ^payers, a UBS official explained that: 

... we cannot recommend products (such as the use of offshore companies . . . ) 
to our clients as an ‘alternative’ to 0lmg a Form W-9. This could be viewed as 
actively helping our clients evade US tax, which is a U.S. criminal offence. 

Further, such recommendations could infringe upon our Qualified Intermediary 
status, if, on audit in 2003, it is determined that we have systematically helped US 
person (sic) to avoid the Qi rules. What we can do is suggest that clients seek 
external professional advice and offer them a choice of approved service providers, 
if they request it. 

(Ex. 8 at U00014262). Thus, UBS acknowledged that it could be helping its US clients to commit 
tax crimes, if its officials recommended that its US clients use offshore entities in order to prevent 
disclosure of their identity. 

34. In effect, UBS made precisely that recommendation, when it gave its US customers 
a list of “approved service providers." UBS expected those providers to recommend how its US 
customers could avoid detection by US tax authorities, by having their UBS accounts held in the 
name of dummy offshore entities. To determine which service providers to recommend, on 
August 1 7, 2004, six UBS officials met to review presentations from competing service providers 
who were invited, “to make a short presentation on the stnicturcs/vehicles that you recommend to 
U.S. and Canadian clients who do not appear to declare income/capital gains to their respective 
tax authorities.” (Ex. 9) 

35. UBS went farther to advance this plan. In a document found on its website, 
“Qualified Intermediary System: US withholding tax on dividends and interest income from US 
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securities” (last visited June 1 8, 2008), UBS counsels clients who wish to hold their accounts 
through simple trusts: 

While the main issue concerning [offshore entities] is whether they really 
are companies and also whethCT Aey really are the beneficial owner of the 
assets as defined by US tax law (fects which can be confirmed using the 
appropriate forms), the basic problem with trusts and foundations is that 
US tax law tends to regard them as transparent intermediaries with 
corresponding disclosure obligations. (Emphasis added). 

(Ex. 1 0 at 3). For those clients who wish to continue holding their accounts through such trusts 

and foundations but who also wish to avoid the “corresponding disclosure obligations,” the 

document suggests, in relevant part, as follows (emphasis added): 

[I]f there is no desire to disclose the identities of either the bank’s 
contracting partner or the beneficial owner to the US tax authorities, the 
possible alternatives are for US securities to be excluded from the portfolio, 
for the beneficial owner to hold them directly, or for a structure to be put 
in place between the foundation/trust and the bank which itself serves as 
an independent, non-transparent beneficial owner (e.g. a legal 
entity/corporation/company) and submits documentation to the Ql to this 
effect. 


(Ex. 10 at 3). 

36. As noted above, UBS acknowledged that it would be illegal to recommend that its 
US customers use offshore entities to avoid their US reporting obligations. Nonetheless in 2004, 
on its own initiative, UBS planned to create approximately 900 offshore coiporations for its 
largest US customers - those holding UBS accounts with asset balances exceeding 500,000 CHF. 
It intended to create 650 such dummy corporations for customers it could not contact by October 
3 1 , 2004, and another 250 dummy corporations for customers it could contact, and who UBS 
expected would employ these dummy corporations to hide their Swiss accounts from the IRS. 
(Ex. n,U00005303) 
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37. Although UBS unabash^ly recommended that its clients use nominee entities to 
circumvent the QI Agreement - and, accordingly, violate US tax laws ~ the bank remained 
concerned that US authorities would discover tiiis scheme. At one point, UBS received word of a 
possible undercover IRS investigation into UBS’s compliance with the QI Agreement. Though a 
UBS official expressed “doubts” as to the veracity of the report, he nevertheless admonished that 
the bank should “be on the safe side” and instructed client advisors “to be pradent in first time 
clients re QI, possible structures etc. mentioning of solutions only to clients which we already 
know since some time,” (Ex, 12 at U00007530) 

38. The documents compiled at Exhibit 1 3 demonstrate the precise way that UBS and 
its clients used to structure these accounts, in the following sequence; 

a. A US taxpayer directly holds a “predecessor account” with UBS which, in 
this example, had been opened in 1985. (U00000816-817) 

b. In 2000, shortly before the QI Agreement was to take effect, the US 
taxpayer formed an overseas nominee corporation, which formally resolved to open a new Swiss 
account with UBS. (U00000854 and 857) 

c. Following its formation, the offshore entity opened a new, separate account 
with UBS. (U00000858-859) 

d. As part of the account opening process, UBS had the US taxpayer complete 
an internal UBS form entitled “Verification of the beneficial owner’s identity,” for the newly- 
opened account. {Even though the new account was ostensibly opened by the overseas entity, this 
particular form confirmed for UBS’s internal purposes that, in fact, the beneficial owner was the 
US taxpayer.) (U00000863) 
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e. The US taxpayer thai executoJ a Form W-8BEN representing that the 
oversees entity was the beneficial owner for IRS purposes. In this important respect, the Form W- 
8BEN directly contradicted the UBS form “Verification of the beneficial owner’s identity.” Thus, 
UBS maintained its own form identifying the actual beneficial owner of the account - the US 
taxpayer - while simultaneously accepting a fraudulent Form W-8BEN. (U00000865) 

f. UBS relied on the knowingly fraudulent Form W-8BEN to avoid reporting 
the true ownenhip of the account to the IRS. 

39. UBS used this procedure to help Igor Olenicoff hide from the IRS his beneficial 
ownership of undeclared accounts, thereby helping him to evade approximately $7.2 million in 
US income taxes, as described more fully in 59 below. 

D. UBS Took Affirmative Steps to Prevent the United States Government from 
Discovering its Violations of US Securities and Tax Laws. 

40. Except for two subsidiaries that UBS established in London (UBS Investment 
Advisors Ltd., Ex. 14) and in Switzerland (UBS Swiss Financial Advisors, AG, Ex. 3 at 
U00005996) to provide investment advisory services to US customers who had submitted Forms 
W9, UBS’s offices and affiliates located outside of the United States are not licensed by the 
Securities and Exchange Commission (“SEC”) to provide broker/dealer services to US taxpayers. 
(Ex. 15atU00013486). 

4 1 . According to an internal UBS document, because it is not an SEC-licensed broker, 
UBS may not establish or maintain “relationships for securities services” with US taxpayers if 
doing so requires communicating with the client by using US jurisdictional means, which UBS 
defined as “telephone, mail, e-mail, advertising, the internet or personal visits into the United 
States.” (Ex. 15 atU00013487). As fiirther explained in a UBS memo; 
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Many of the core PB [“Private Banking’*] services provided by UBS to U.S. 
persons out of Switzerland are problematic due to the very restrictive 
approach the U.S. regulatory regime tekes with regard to permissible cross- 
border activities. (Ex. 16 atU(KM)0712I), 

42. In the Tax Haven Report* the PSI concluded, “UBS Swiss bankers marketed 
securities and banking products and services in the United States without an appropriate license to 
do so and in apparent violation of U.S. law and the bank’s own policies.” (Ex. 2 at 83). 

43. In its internal documents, UBS acknowledged that accepting cross-border trades 
with its US clients would violate US securities law. And yet, despite knowing such trading 
violated US law, UBS was committed in “exceptional circumstances” to accepting such cross- 
bordertrades (Ex. 17 at U00013755). Those cross-border services earned $200 million per year 
in profit for UBS. (Ex. 7 at 3. Ex. 28 at ^ 4). 

44. Not only did UBS Client Advisors conduct business in person within the United 
States. UBS also conducted its cross-border business through telephone, facsimile and e-mail. 

45. In one case, a UBS Client Advisor went so far as to conceal UBS’s cross-border 

securities trading through the use of an elaborate code. In one report, the Advisor recounts a “new 

code to fecilitatc discreet email contacts” created by his client, with the following translation key: 

EUR “ orange 
USD = green 
GBP = blue 

100K = C 
250K = i nut 
1 M = a swan 

The meeting report then proceeds to use code as follows: “The [REDACTED] are ail comfortable: 
about 2,5 orange nuts @13710 (3%) and about 2.05 green nuts @13270 (12%). All clear?” 
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Using the key, the client requested a purchase of 625,000 euros @13710(3%) and about 512,500 
US dollars at @13270(12%). (Ex. 18) 

46. UBS acknowledged that maintaining both an actual and a virtual presence in the 
United States was critical to building and sus^ining its US business. One UBS study concluded 
that either discontinuing the use of telephone and e-mail to provide “investment advice,” or 
banning US travel, would be tantamount to UBS’s “virtual/real exit” from the US market. (Ex. 19 
at U00005989). 

47. UBS maintains a “Risk Committee” as part of its organizational structure. The 
Risk Committee identifies, assesses, and makes recommendations regarding the risks associated 
with the bank’s various activities. In 2004, the Risk Committee concluded, “the key risk arises 
from UBS AG in Switzerland being a non-SEC registered entity communicating with such clients 
in (or into) the US concerning securities.” (Ex. 3 U00005995). 

48. In a 2004 training session, UBS acknowledged that its cross-border brokerage 
services could trigger the United States’ “broad subpoena powers [or] long-arm jurisdiction 
rules.” (Ex. 20 at U0000601 1). In another document. UBS noted that its actions could also mean 
the “[l]oss of QI status and of US banking license ” and that it could also result in the imposition 
of fines or penalties. (Ex. 4 at U00006019). 

49. As early as 1 999, UBS recognized that its activities in the United States violated 
US law. In a 1999 memorandum to UBS “Legal PB” (Private Banking) in Basel, UBS “Legal 
PB” in New York advised, 

As outlined in this memo, the provision or soliciting the provision of certain 
services by Swiss offices of the Bank (in particular brokerage services and 
investment advise) entail considerable risks for the Bank, because the Bank lacks 
the necessary license to provide these services. The registration requirements 
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come into play because such activity of the Bank has its effect on U.S. territory and 
is therefore subject to U.S. jurisdiction. 

The memorandum concluded that the use of certain preventative measures could, “at least 
dramatically reduce the risk of the SEC becoming aware of the activities of the Bank in the U.S. 
market.” (Ex. 21 atU00018275) In response to these identified risks, UBS took the following 
steps to mitigate the risk that US authorities would detect its illegal activities within the United 
States: 

a. UBS first divided its US taxpayer clients into two groups; (1) those who 
were willing to submit Forms W-9 and have the bank file Forms 1099 reporting their earned 
income, and (2) those who wished to remained “undeclared.” 

b. UBS then created the “Cross-Border U.S. Centralization” initiative 
(“Centralization”). Through its Centralization, UBS consolidated the theretofore disparate 
administration of all undeclared accounts from the various UBS branches worldwide and 
transferred them to the Zurich, Geneva, and Lugano offices in Switzerland. As one UBS 
document described the strategy: “To comply with the US business model and to mitigate 
compliance, liability, and reputation risk, relations with US persons (i.e. ‘W-9 and US domiciled 
non W-9 clients’) with custody account or investment fund account were centralized .” 
(Emphasis in original). (Ex. 4 at U00006025). 

50. A UBS report explained it this way: “In general, US Resident Non-W9 clients are 
now centralised [in Switzerland] . . . The aim of the centralisation exercise was to concentrate 
handling of these particularly sensitive client relationships in the area with the highest expertise.” 
(Ex.3atU0000599S) 
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51. By centralizing the administtation of the undeclared US accounts, UBS could 
better oversee the precautionary initiatives put in place to minimize the risk of detection by US 
authorities (Ex. 4 at U00006019). 

52. As another step in its Centralization, UBS created Swiss Financial Advisors 
(“SFA”), an SEC-registered broker/dealer, to provide securities services within the United States 
for those US taxpayers who chose to disclose the existence of their accounts. SFA allowed UBS 
to provide services to its declared US clients through a separate, legally registered affiliate. UBS 
saw this as a risk-mitigating measitre because, at least with regard to its declared US accounts, 
this brought UBS into compliance with the QI Agreement and with applicable US securities laws. 
(Ex. 4 at U00006019). 

53. SFA achieved another important goal, purportedly removing its securities business 
from the United States. Before UBS created SFA, UBS was concerned that providing services to 
its US clients holding declared Swiss accounts could result in an “[ijnereased chance that UBS 
AG is treated like any other U.S. provider, which means that there is higher litigation risk.” (Ex. 
22 at U00010833). Thus, UBS concluded that “a separate legal entity [to service the W-9 
accounts] is the only way to achieve SEC compliance without having UBS AG under U.S. 
jurisdiction.” (Id. at U00010845). Acknowledging that UBS is ‘‘not a U.S. licensed company,” 
the report explained that “[i]n the many decades UBS AG has been serving U.S. clients this issue 
has not surfaced as UBS did not file with the IRS and has therefore not had any direct relationship 
to any U.S. official body.” (W. at U00010833). With declared clients, however, such contact with 
the IRS would be necessary, and UBS wanted to insulate its undeclared clients from the 
consequences of its forthcoming interaction with the IRS. In other words, the centralization plan 
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allowed UBS to provide services to all its US clients, without having its services for the declared 
account holders shed light on its services for the undeclared account holders. This enabled UBS 
to continue, with reduced risk, to conceal from the IRS the identities of its undeclared account 
holders. 

54. At the conclusion of its Centralization, UBS had consolidated all of its undeclared 
accounts under the auspices of the Swiss offices, while placing the administration of its 
transparent, tax-compliant accounts with the new, SEC-registered affiliate, SFA. 

55. After it had consolidated the administration of all of its undeclared accounts, UBS 
then took further precautionary measures designed to mitigate even further the risk that US 
authorities would learn of its illegal activities and its undeclared US account holders. These 
measures included: 


a. UBS trained its Client Advisors who traveled to the United States, teaching 
them to take care when traveling to the United States on business: 

• Client advisors were advised to have an explanation prepared for the 
purpose of their trip when entering the United States. (Ex. 23 at U000U454). Birkenfeld 
reports that UBS had actually encouraged its client advisors to lie on customs forms by 
representing that they were “traveling into the United States for pleasure and not 
business.” (Ex. 7 at 2). In the Tax Haven Report, the PSI found that on about half of tlieir 
business trips to the United States, UBS Client Advisors falsely reported on Forms 1-94 
that they were traveling to the United States for pleasure when, in fact, they were traveling 
to the United States to provide services to US holders of undeclared UBS accounts. (Ex. 

2, pp. 103-104) 

• Client advisors were advised to keep an irregular hotel rotation. (Ex. 

23 at U0001I454). 

• Travel laptops were to have a generic UBS power point presentation to 
show to US authorities in the event of a border search. (Ex. 24 at UOOOI 1460). 
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• Client advisors were warned that the United States Government uses 
various systems to monitor telephone, facsimile, electronic mail, and other 
communications systems. (Ex. 24 at U00011460). 

• Client advisors were not permitted to bring printers into the United States 
to prevent them from printing statements, which could prove that a sale was deemed to 
have occurred on US soil, or that the client advisor “gave investment instructions on US 
soil.” (Id.). 


• Client advisors were advised to maintain a “clear desk policy” while in 
hotel rooms. (Ex. 25 at 5). 

• In the event that a client advisor was detained and interrogated, or in the 
event of any other emergency, the client advisor is to contact UBS hotline that was 
operated 24 hours a day, 7 days a week. (Id. at 4). 

b. With the clients’ consent, UBS would not mail regular banking statements 
or trade confirmations to US taxpayers within the United States. Instead, UBS would retain those 
documents for the US taxpayers to pick up in person in Switzerland. (Ex. 1 9 at U00005979), 

c. UBS also attempted to maintain its client-identifying documents in 
Switzerland. (Ex. 23 at U0001i451). In fact, part of the Centralization initiative required that all 
account-opening documents not be maintained in the United States. (Ex. 3 at U00006000). 

d. According to Birkenfeld, UBS had advised its US clients to “destroy all 
off-shore banking records existing in the United States.” (Ex. 7 at 3). Birkenfeld also told the PSl 
that UBS client advisors often completed account documents in the United States and that 
“instead of saying, ‘I signed it in New York,’ they brought the forms back to Geneva and they put 
in ‘Geneva.’” (Ex. 2 at 101). 

56. UBS knew that it was critical to keep its activities in the United States hidden fiom 
US law enforcement In one e-mail exchange discussing risks associated with UBS’s use of 
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US jurisdictional means, UBS executive Martin Liechti admonished, “I think we need to take the 
utmost care of this issue, that’s why / think we need to be extremely carefull (sic) with any 
written statement on the subject.” (emphasis added) (Ex. 26 at U00009457). Similarly, in an e- 
maii exchange between UBS officials discussing dte wording of minutes of a meeting between 
UBS Legal and UBS Compliance, one official suggested that language stating that UBS’s visits to 
the United States are “not allowed under compliance” should be changed to say that such 
“behavior may however be problematic under SEC rules.” (Ex. 27 at U00007587). UBS’s legal 
counsel proceeded to note that the drafted minutes evidence, “how sensitive things get when you 
are writing them down.” (Id. at U00007587). 

57. After completing its Centralization initiative, and putting the other risk-mitigation 
steps in place, UBS continued to offer its products to wealthy, sophisticated US taxpayers who 
demanded confidentiality. A grand jury in Miami has charged that, in 2005, UBS actually set out 
to increase the volume of its cross-border services. (Ex. 28 at 1 38) As noted above, UBS 
reported that it had earned $200 million per year administering undeclared, offshore accounts for 
US taxpayers. 

E. UBS Bankers and Customers Have Been Charged and Convicted of Crimes in 
Connection with Maintaining Undeclared Accounts. 

58. The legal consequences of maintaining these undeclared accounts have recently 
resulted in criminal charges for a number of people associated with UBS’s activities: 

a. In 2008, a grand jury in the Southern District of Florida indicted Raou! 
Weil, former head of UBS’s wealth management business, and since 2007 Chief Executive 
Officer of a division of UBS that oversaw UBS’s cross-border business within the United States. 
The indictment charges that Weil and others conspired to defraud the United States and the 
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Interaal Revenue Service in the ascertainment, computation, assessment and collection of federal 
income taxes. In particular, the indictment charges that Weil assisted some 20,000 US customers 
of UBS to knowingly conceal from the IRS $20 billion in assets that they held in secret accounts 
at UBS. (Ex. 28) The Court has declared him a fugitive from justice. 

b. In 2007, former high-profile UBS client Igor Olenicoff, a California real 
estate developer, was charged in the Central District of California with filing false income tax 
returns by failing to disclose on his federal income tax returns the undeclared accounts he 
maintained at UBS in Switzerland. (Ex. 29). In 2007 Olenicoff pleaded guilty to one count of 
filing a false tax return for 2002. OlenicofTs Plea Agreement included a statement of facts which 
he admitted were true. Among other things, Olenicoff admitted that he had filed false income tax 
returns for each of the years 1998 through 2004, by failing to disclose his undeclared accounts at 
UBS. (Ex. 30) 

c. In 2008 former UBS private banker Bradley Birkenfeld was indicted in the 
Southern District of Florida on one count of conspiracy to defraud the United States in violation 
of 1 8 use §371. The indictment charged Birkenfeld and co-conspirator Mario Staggl, a resident 
of Liechtenstein, with assisting UBS clients to open and maintain undisclosed accounts, and hide 
those accounts from the IRS, thereby enabling the US clients to evade millions of dollars in US 
income taxes. (Ex. 3 1) In June 2008, Birkenfeld pleaded guilty to conspiring to defraud the 
United States by helping at least one UBS client evade $7.2 million in taxes on income earned 
from about $200 million in assets that the client maintained in an undeclared UBS account. To 
support his plea of guilty, Birkenfeld agreed to a Statement of Facts, describing in detail how he 
and others at UBS conspired to assist thousands of US taxpayers to open, maintain, and conceal 
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undeclared Swiss accounts. (Ex. 7) In that Statmnent of Facts, among other things, Birkenfeld 
described in detail the steps that he, StaggI, and others at UBS took to help US taxpayers conceal 
the existence of undeclared accounts from the IRS. Among other things, they advised US clients 

to; 

♦ place cash and valuables in Swiss safety deposit boxes; 

♦ purchase jewels, artwork and luxury items from the UBS account while 
overseas; 

♦ misrepresent the receipt of funds in the United States from their UBS 
account in Switzerland as loans from UBS; 

♦ destroy all US-based records of their off-shore accounts; 

♦ purchase goods and services with UBS-issued credit cards, which UBS 
officials claimed could not be discovered by US authorities. 

In one instance, at the request of a US client of UBS, Birkenfeld purchased diamonds with funds 
from the client’s undeclared UBS account, and smuggled the diamonds into the United States in a 
toothpaste tube. (Ex. 7, pp. 3-4) 

59. Traditionally, taxpayers maintain undisclosed offshore accounts in order to conceal 
assets and income from the IRS. My investigation to date - and the Tax Haven Report discussed 
above - make clear that UBS has assisted tens of thousands of US taxpayers in the “John Doe” 
class to avoid the obligation to report all foreign financial accounts to the IRS, thereby helping the 
US taxpayers conceal from the IRS any income earned in those accounts. 
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1 declare under penalty of peijury, pursuant to 28 U.S,C, § 1 746, that the foregoing is true 


and correct. 


Executed this 


of Febnjary 2009. 



DANIEL REEVES 


Revenue Agent 
Internal Revenue Service 
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Summons 

in the matter of TaxtiabitUy of John Poes* ^ ' 

Inlernat Revenue Service (Division): Smatt Bosine?«/Seif E^pioycd Division 

Industry/Area (r^ame or nurrrtjer): South Altenlic Area . 

Periods- Years ending 12/31/2002, 12/31/2003, 12/31/2004. 12/31/2005, 12/31/2006, and 12/31^2007 

The Commlssfoner of Interna) Revenue 

To: UBS AG 

At: 701 Bricken Avenue Suite 3250. Miami FL 3313! ’ 

Yojwa hereby summoned and recBiired to appear before Pyiid Reeves or Designee 

an otHcBT sri toe Intemat Revenue Service, to give testonorfy and to bitoo wtth you and to produce far examinabon the (oMowmg books, records, papers, 
and other data r^ing to tt»e tax B^tty or the coBocUon o( the laa fiaMity or for the purpose of Inqutong into any offense cotmediBd arilh the 
administration or enfarcemeni of the internal revenue laws concoirtng toe person tdentiOed above for the p^ods itoown. 

See aitachmcot 



• "John Docs" are United Slates taxpayers, who at any lime during the yeais ended December } 1 . 2002 through December 3 f . 
2007. had signature or other authority (includir^ authority to withdraw ftinds; to make investment decisions; to receive account 
statements, trade confirmations, or other account informtfion; or to receive advice or solicitations) with respect to any financial 
accounts maintained at, monitored by, or managed through any office in Switzerland of UBS AG or its subsidiaries or affiliates in 
Swiizerland. ami for whom UBS AG or its subsidiaries or affiliates (1) did not have in its posscs.sion Forms W'9 executed by such 
1 Inilcd .Slates taxpayers, and (2) had not filed timely and accurate Forms 1099 naming such United Slates taxpayers and reporting 
to I Inilcd States taxing aulhurilie.s ail payment made lo such United States taxpayers. 


Do not write in this space 


QOVERNUENT 

EXHIBfT 

1 


Business address and telephone number of IRS officer before whom you are to appear: 

rciephone: (609)625-7878 

Place and time for appearance at IRS, Si S.W. First Ave.. Miami. Florida .t.t J.tQ-lhQS: Telephone: (.t05) 9lt2-5269 


a IRS 

Dopafirnent of the T«easory 
intarnat Revenue Ser\dce 

WWW.irS.9OV 

Form 2039 (Rev. 12-2001) 
Catalog Numbw 21405J 


on the *th day of Augu.si 2008 at 10:(X> o’clock 

Issued under authority of the internal Revenue Code this < \ dayof July 





Signature ol approving offtcer {HiiDplicabie) 


Revenue A gent 

rie" 

Terri u>ry M.inager 

“ fir 


2008 

lyex} 


Original — to be kept by IRS 
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Service of Summons, Notice 
and Recordkeeper Certificates 

{Punutai^ to SKtioa 7S83, IntenvN Rcwnu* Cod*) 


I certify that I served the sumreons shown on the front of this form cm; 


Date 

Time 

W.OOCrX*'*- 

1 . @ 1 certify that I handed a copy of the summ 

§ 7603. to the person to whom H was dire 

2. □ 1 certify that ! left a copy of tiie summons, 

Summons § 7603. at the last and usu^ place of abo 

the copy witii the following person (K any): 

Served 3. □ l certify that 1 sent a copy of tte simunoru 

§ 7603. by certified or registered mail to t 
was directed, (hat person being a Ihird-pai 
1 sent the summons to the fcritowma addre 

OJt? 

or>s. wf»c^ contained the attestation required by 
cted, 

which contained the attestation required by 
da of the person to whom it was directed, i leff 

i, which contained toe atteslatiem required by 
he last known address of the person to whem it 

1y recotokeeper within the meaning of § 7603(b). 
ss; 

701 Brickdl Avenue. Suile 3250. Miami FL 33J31 

Signature . ^ 

Title 

Revenue Agent 


4. This certificate is made to show compliance with IRC 
Section 7609. This certificate does not api^y to summonses 
served on any officer or employee of the person to whose 
tiaWlity the summons relates nor to sumrrwnses in aid of 
colieciion. to determine the identity of a person having a 
numbered account or similar arrangement, or to determine 


whether or not records of ttw business transactions or 
affaim of an identiried person have been made or kept. 

I certify that, within 3 days of serving the summons, t 
gave notice (Part D of Form 2039) to the person named 
below on the dale arvj in the manner indicated. 


Date of giving Notice: . 


Time; 


Name of Noticee; 

Address of Noticee (if maiied): 


How 

Q 

Notice 


Was 

□ 

Given 



I gave notice by certified or registered mail 
to the last known address of the noticee. 

I leff the notice at the fast and usual place 
of abode of the noticee. I left the copy with 
the {(flowing person (if any). 


□ I gave notice by handing it to the noticee. 

Q In the absence of a last known address of Mhe 
noticee, I left the notice with (he person summoned. 

@ No notice is required. 


Signature | 

Title 


Revenue Agent 


I certify that the period prescribed for beginning a proceeding to quash this summons has expired and that no 
such proceeding was instituted or that the r»oticee consents to the examination. 



Tills 


Revenue Agent 


Form 2039 (Rev. 12-2001) 
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Attachment to ”John Doe* Summons to UBS AG 

1. For each financial account maintained at, monitored by or 
managed through any Switzerland office of UBS AG or its 
subsidiaries or affiliates, if, at any time during the years 
ended December 31, 2002 through December 31, 2007; 

(A) , any United States taxpayer had signature or other 

authority over such account; 

(B) . UBS AG did not have in its possession a Form W-9 

executed by the United States taxpayer; and, 

(C) . UBS AG did not file a timely and accurate Form 1099 

with United States taxing authorities; 

(i) . naming the United States ta:q)ayer; and, 

(ii) . reporting all reportable payments made to the 

United States ta3q>ayer; 

please provide all account records for the period January 1, 
2002, through the date of conpliance with this summons, 
including but not limited to; 

a. documents identifying each United States taxpayer 
by name, address, telephone number, date of birth, 
or taxpayer identification number; 

b. documents pertaining to any foreign entities 
established or operated on behalf of each United 
States taxpayer; 

c. documents identifying any relationship managers, 
domestic and foreign, for each United States 
taxpayer during the period; 

d. documents pertaining to the opening of such 
financial accounts and/or the creation of foreign 
entities created for or on behalf of each United 
States taxpayer during the period, including, but 
not limited to, desk files or other records of the 
relationship manager, e-mails, facsimiles, 
memoranda of telephone conversations, memoranda of 
activity, and other correspondence; 

e. documents, including but not limited to, monthly 
or other periodic statements and records of wire 
transactions, reflecting the activity of such 
financial accounts and of such financial accounts 
maintained in the naimes of any foreign entity 


1 


n446MlI 
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estcLblished or operated on behalf of each United 
States taxpayer; and> 

f. documents pertaining to the referral of each 
United States taxpayer to UBS offices in 
Switzerland, including, but not limited to, desk 
files or other records of the relationship 
manager, e-mails, facsimiles, memoranda of 
telephone conversations, memoranda of activity, 
and other correspondence, and records of any UBS 
office processing such referrals, including 
specifically: 

i. documents identifying the UBS office in 
Switzerland to which the referral was 
directed and any accounts established; 

ii. documents reflecting annual or other periodic 
balances of accounts opened at the UBS office 
in Switzerland receiving the referral and any 
activity in such accounts; and, 

iii. documents reflecting the receipt of fees by a 
UBS office for referral of each United States 
taxpayer, a UBS office servicing the United 
States taxpayer, or a relationship manager 
with respect to the referral, documents 
reflecting how such fees were calculated, and 
documents reflecting bonuses paid or 
evaluations given to any UBS employee with 
reference to such referrals. 

2. Please also provide, for the period January 1, 2002, through 
the date of compliance with this summons, records of wire 
transfers, and annual account summaries or other annual 
statements for each domestic financial account held by any United 
States taxpayer (or by any foreign entity established or operated 
on behalf of a United States taxpayer) who, at any time during 
the years ended December 31, 2002 through December 31, 2007, held 
a Swiss UBS branch financial account with the attributes listed 
in Part 1(A), (B) , and (C) . above; or by (2) any foreign 
financial entity established or operated on behalf of a United 
States taxpayer. 

3. For purposes of this summons "United States taxpayer" means 
any person with an address in the United States or who is )cnown 
to UBS or any of its employees or agents, through its business 
records, anti-money laundering due diligence, or know your 
customer practices, or through any other means, to be a United 
States citizen or resident. 


2 
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4. For purposes of this sunahdns, "UBS office' means any office 
bearing the name UBS in whole or in part, or holding itself out 
to the public as part of UBS, including any office controlled by 
UBS AG, including but not limited to the office of the parent 
bank, any UBS branch office, and any subsidiary or affiliate of 
UBS AG. 

5. For purposes of this staranons, 'financial account' means a 
bank account, securities account or other financial account of 
any kind. 

6. For purposes of this summons, 'domestic financial account' 
means a financial account at a financial institution doing 
business inside the United States. 

7. For purposes of this summons, 'foreign entity* means a 
corporation, limited liability conpany, international business 
company, personal investment company, partnership, trust, 
anstalt, stiftung, or other legal entity created under the laws 
of a jurisdiction other than the United States. 

8. For the purpose of this summons, the word 'documents' refers 
to any electronic, written, printed, typed, graphically, visually 
or aurally reproduced materials of any kind or other means of 
preserving thought or expression, recording events or activities, 
and all tangible things from which information can be processed 
or transcribed, including, but not limited to: 

(A) , contracts, agreements, plans, summaries, opinions, 

reports, commentaries, communications, correspondence, 
memoranda, minutes, notes, comments, messages, telexes, 
telegrams, teletypes, cables, facsimiles, wire 
instructions and electronic mail; and, 

(B) . video and/or audio tapes, cassettes, films, microfilm, 

spreadsheets, databases, computer discs and other 
information which is stored or processed by means of 
data processing equipment and which can be retrieved in 
printed or graphic form. 


9. For the purpose of this summons, you are required to produce 
all documents described in this attachment, whether located in 
the United States, Switzerland, or elsewhere, that are in your 
possession, custody, or control, or otherwise accessible or 
available to you either directly or through other entities, 
including but not limited to offices of UBS AG or its 


3 
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sxibsidiaries or affiliates (such as UBS Private Bank) in Zurich, 
G^eva, or Lugano. Where docUmeiltg are prepared, stored or 
maintained in electronic form, they are required to be produced 
in electronic form together with any instructions, record 
descriptions, data element definitions, or other information 
needed to process them in electronic form. 


4 
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Reeves Declaration 
Exhibit 2 



360 




361 


Case 1 :09-mc-20423-ASG Document 2 Entered on FLSD Docket 02/19/2009 


SENATOR CARL LEVIN 
Chairman 

SENATOR NORM COLEMAN 
Ranking Minority Member 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 

ELISEJ.BEAN 

Staff Director and Chief Counsel 
ROBERT L. ROACH 
Counsel and Chief Investigator 
ZACHARY 1. SCHRAM 
Counsel 

LAURA E. STUBER 
Counsel 

ROSS K. KiRSCHNER 
Counsel 

MARK U GREENBLATT 
Staff Director and Chief Counsel to the Minority 
MICHAEL P. FLOWERS 
Counsel to the Minority 
ADAM PULLANO 
Staff Assistant to the Minority 

MARY D. ROBERTSON 
Chief Clerk 

TIMOTHY EVERETT 
Intern 

ALAN KAHN 
Law Clerk 
JONATHAN PORT 
Intern 

JEFFREY REZMOVIC 
Law Clerk 

LAUREN SARKESIAN 
Intern 

SPENCER WALTERS 
Law Clerk 


Permanent Subcommittee on Investigations 
199 Russell Senaie Office Building - Washington. O.C. 20510 
Telephone : 202/224-9505 or 202/224-3721 

Web Address : www.hs8ac.serwie.gov (Follow Link lo "Subcommitfees," to "Investigations "] 


Page 34 of 1 00 




362 


Case 1 :09-mc-20423-ASG Document2 Entered on FLSD Docket 02/19/2009 Page 35 of 100 


PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
STAFF REPORT 

TAX HAVEN BANKS AND U. S. TAX COMPLIANCE 
TABLE OF CONTENTS 

I. EXECUTIVE SUMMARY 4 

A. Subcommittee Investigation 4 

B. Overview of Case Histories 4 

1 . LGT Bank Case History 4 

2. UBS AG Case History 8 

C. Report Findings and Recommendations 15 

Report Findings 

1 . Bank Secrecy 15 

2 . Bank Practices That F^iHtate Tax Evasion 16 

3. Billions in Undeclared U.S. Client Accounts 16 

4. QI Structuring 16 

Report Recommendations 

1. Strengthen QI R^rting of Foreign Accounts Held by U.S. Persons 16 

2. Strengthen 1099 Reporting 16 

3. Strengthen QI Audits 16 

4. Penalize Tax Haven Banks That Impede U.S. Tax Enforcement 17 

5. Attribute Presumption of Control to U.S. Taxpayers Using Tax Havens 17 

6. Allow More Time to Combat Offshore Tax Abuses 17 

7. Enact Stop Tax Haven Abuse Act 17 

II. BACKGROUND 17 

A. The Problem ofOffshore Tax Abuse 17 

B. Initiatives To Combat Offshore Tax Abuse 18 

C. Tax Haven Banks and Offshore Tax Abuse 32 

III. LGT BANK CASE HISTORY 32 

A. LGT Bank Pronie 32 

B. LGT Accounts With U.S. Clients 34 

1 . Marsh Accounts: Hiding $49 Million Over Twenty Years 37 

2. Wu Accounts: Hiding Ownership of Assets 43 

3. Lowy Accounts: Using a U.S. Corporation to Hide Ownership 49 

4. Greenfield Accounts: Pitching a Transfer to Liechtenstein 56 

5. Gonzalez Accounts: Inflating Prices and Frustrating Creditors 59 

6. Chong Accounts: Moving Funds Through Hidden Accounts 64 

7. Miskin Accounts: Hiding Assets from Courts and a Spouse 67 

8. Other LGT Practices 74 

C. Analysis 80 



363 


Case 1 :09-mc-20423-ASG Document 2 Entered on FLSD Docket 02/1 9/2009 Page 36 of 1 00 


IV. UBS AG CASE HISTORY 80 

A. UBS Profile . . ; _ g j 

B. UBS Swiss Accounts for U.S. Clients g 3 

L Opening Undeclared Accounts with Billions in Assets 83 

2. Ensuring Bank Secrecy gg 

3. Targeting U.S. Clients 89 

4. Servicing U.S. Clients with Swiss Accounts 97 

5. Violating Restrictions on U.S. Activities 101 

C. OIenic»ff Accounts J 04 

D. Analj^is 109 

n if n 



364 


Case 1 :09-mc-20423-ASG Document 2 Entered on FLSD Docket 02/1 9/2009 Page 37 of 1 00 


80 


LOT, like ail banks in Liechtenstein, were^W as diligent as we should have been.”^^ He 
declined to disclose whether the LRAB Foundation or Panama corporation had been formed In 
response to the clients’ request. 

C Analysis 

The LGT information reviewed by the Subcommittee investigation indicates that, too 
often, LGT personnel viewed the bank’s role to be, not just as a guardian of client as^ts or 
trusted financial advisor to investors, but also a willing partner to clients wishing to hide their 
assets from tax authorities, creditors, and courts. In that context, bank secrecy laws begin to 
serve as a cloak not only ftM* client misconduct, but also fcH* banks colluding with clients to evade 
taxes, dodge creditors, and defy court orders. 

It is also instmetive that when the LGT tax scandal broke in February 2008, the 
immediate reaction of the Liechtenstein government was not to condemn the taxpayers who 
misused the jurisdiction, promise tough action against LGT if it knowingly assisted tax fraud, or 
pledge to disclose relevant information. Instead, the Liechtenstein government deplored the 
-breach of its secrecy laws, expressed indignation that any country would purchase Liechtenstein 
financial data from a private individual, and issued an arrest warrant for the former LGT 
employee who allegedly disclosed the information.”' In June 2008, an Internet website offered 
a $7 million reward for information leading to the arrest of the former LGT employee; the 
Subcommittee traced this reward offer to a web hosting company in Liechtenstein,”^ 

In July, the Liechtenstein government advised the Subcommittee that it had initiated a 
special investig^ion into the conduct of LGT Bank and Mario Staggi, and established a 
commission to examine Liechtenstein laws, including the question of whether It does or should 
violate Liechtenstein law if a Lied^tenstein fmancial institution were to aid or abet tax evasion or 
tax fraud by a U.S. client. When the Subcommittee asked Mr. Klein about the status ofthis 
investigation, he replied that he was not aware of it, despite his position as head of compliance 
for LGT Group. Liechtenstein is also considering entering into a tax information exchange 
agreement with the United States to provide wider cooperation in tax enforcement matters. 

IV. UBS AG CASE HISTORY 

UBS AG of Switzerland is one of the largest financial institutions in the world, and has 
one of the world’s largest private banks catering to wealthy individuals. From at least 2000 to 
2007. UBS made a concerted effort to open accounts in Switzerland for wealthy U.S. clients, 
employing practices that could facilitate, and have resulted in, tax evasion by U.S. clients. These 


'“Subcommittee interview of Ivo Klein, head of LGT Croup Compliance (7/1 1/D8). 

' Sec “Press Release from the (Liechtenstein) Office of the Public ProsecutoT.” t2/27/08), available at 
www.liechlenstein.li/en/pdf-f)-med-aktue!i'Staatsanwaltschaftl.pdr(viewed 7/14/08); Press Release by the 
Liechtenstein Police, (3/1 1/08); “Liechtenstein Prince Defends Bank Secrecy as Scandal Threatens Country’s Haven 
Status,” Daily Tax Report. Internationa) Tax and Accounting (2/22/08), No. ISSN 0092-6884, at 1; Mark Landter, 
"Liechtenstein iuues international arrest warrant for lax informaol.” (3/12/08), International Herald Tribune . 

Sec www.eugcn-von-hofrcn.com (viewed 7/13/08). 
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UBS practices incjud«3 maintaining ftn" an estimated 1 9,000 U.S. clients “undecljtfed” acccHints 
in Switzerland with billions of dollars in assets that have not been disclosed to U.S. tax 
authorities; assisting U.S, clioits in structuring Oielr accounts to avoid Q1 reporting requirements; 
and allowing its Swiss bankers to maricet securities and baking services on U.S. soil without an 
apfHojM’iatc license in apparent violation of U.S. law and UBS policy. In 2007, after its activities 
within the United States came to the attention of U.S. authorities, UBS banned Its Swi^ bankere 
from traveling to the United States and took action to revamp Its practices. UBS is now under 
Investigation by the IRS, SEC, and U.S. Department of Justice. 

A. UBS Bank Profile 

UBS AG (UBS) Is one of the largest banks in the world, cuircntly managing client assets 
in excess of $2.8 trillion.”^ UBS is the product of a 1998 merger between two leading Swiss 
b^ks. Union Bank of Switzerland and Swiss Bank Corporation. In 2000, it grew even larger 
after merging with ParneWebber Inc,, a U.S. securities firm with more than 8,000 brokers, nearly 
$500 billion in client assets, and a substantial U.S. clienteie.^^ 

Today, UBS is incorporated and domiciled In Switzerland, but operates in 50 countries 
with more than 80,000 employees, of which about 38% work in the Americas, 33% in 
Switzerland, 17% in the rest of Europe, and 12% in Asia Pacific.^** UBS shares arc listed on the 
Swiss Exchange, New York Stock Exchange, and Tokyo Stock Exchange.^^ 

UBS AG is the parent company of the UBS Group which includes numerous subsidiaries 
and affiliates.^” UBS Group is managed by a Board of Directors, which oversees a Group 
Executive Board. The Chairman of the Board of Directors is Peter Kurer; the Group CEO is 
Marcel Rohner.^” 

UBS Group is organized into three major Inisiness lines: Global Wealth Management & 
Business Banking, Globa) Asset Management, and an Investment Bank. UBS has one of the 
largest private banking operations in the wortd, with hundreds of private bankers dedicated to 
providing financial services to wealthy individuals and their families around the world. UBS 
also maintains a Corporate Center that provides group-wide policies, fmancial reporting, 
marketing, information technology infrastructure, and service centers, and an Industrial Holdings 
segment which includes UBS’ own holdings and non-financial businesses.^” 


‘Tacls&Figures." (undated) available at -www.ubs.com (viewed 5/28/08). 

“Tlie Nixing of UBS,” (und^cd) at 16, availaWe at www.ubs.coni (viewed 5/28/08). 
“Facts&Figures.” (undated) available at www.ubs.com (viewed 5/28/08), 

UBS Annual Report 2007, Financial Statements, at 167. 
at 25. 96-99. 

‘‘Organizational Structure.” (undated) available at iwww.ubs.com (viewed 5/28/08). 
UBS Annua! Report 2007. Fin^cia! Statements, at 4!. 
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UBS’ private banking operations are inciuded within die Global Wealth Management & 
Business Banking division, whose Chairman and CEO is Raoul Weil. That division is fiirther 
divided into five regional segments: Wealth Management Americas; Wealth Management Asia 
Pacific; Wealth Managemwit & Business Banking Switzerland; Wealth Management North, East 
& Centeal Europe; and Wealth Managwnent Western Europe, Mediteimiean, Middle East & 
Africa.^ 

In the United States, UBS maintains a large linking and securities presence, operating 
dozens of subsidiaries and affiliates. Its (^rations include a UBS AO branch office 
headquartered in Stamford, Connecticut; UBS Bank USA, a federally regulated bank chartered in 
Utah; three broker-dealers registered with the SEC, UBS International Inc., UBS Financial 
Services, Inc., and UBS Services LLC; and a variety of other businesses including UBS 
Fiduciary Jrtist Company in New Jersey; UBS Real Estate Securities Inc. in Delaware; UBS 
Trust Com^ny National Association in New York; and UBS Life Insurance Company USA in 
California.”* In 2007, UBS described its U.S. banking operations as follows: “Wealth 
Management US is a US financial services firm providing sophisticated wealth management . 
sa-vices to affluent US clients through a highly trained financial advisor nctwork.’*^^ 

In addition to its U.S.-based operations, UBS services U.S. clients through business units 
based in Switzerland and other countries. For example, beginning in about 2003. UBS 
establishoj “U.S. International Desks” in three of Its Swiss locations, Geneva, Lugano, and 
Zurich. These desks, staffed with private bankers known as Client Advisors, deal exclusively 
with U.S. clients.^ The U.S. International Desks originally categorized their U.S. clients 
acconiing to the U.S. region where they lived, but in 2004, re-classified them according to the 
magnitude of their assets. “Core Affluent” clients were d^ned as those with assets ranging 
from 250 to 2 million Swiss Francs; “High Net Worth Individuals” (HNWI) had assets ranging 
from 2 million to 50 million Swiss Francs; and “Key Clients” had assets worth more than 50 
million Swiss Francs.^^ In 2005, UBS formed a new Swiss subsidiary, called “Swiss Financial 
Advisers,” which is an investment adviser registovd with the SEC. SFA is tasked with “serving 
US clients outside of Switzerland.” All U.S. clients of SFA are required to file W-9 Forms. UBS 
AG’s North American International Wealth Management Division also noted that “[ajssets of 
clients {In SFA are] under Swiss law,” meaning that creditors seeking to attach the assets would 
be required to file in Swiss courts.^ U.S. clients who are unwilling to declare their accounts to 


‘•Global WealJh Management & Business Bwiking,” (undated), organizational chart available at www.ubs.com 
(viewed 5/28/08). These (Ive regional segments were established in a reorganization that tookefTect in 2007. Prior 
to that reorganization, the Global Wealth ManagemeM& Business Banking division had just three segments: 
Wealth Management US, Wealth Management tnicmalional& Switzerland, and Business Banking Switzerland. 
UBS Annual Report 2007, Financial Statements, at 41. 

UBS Annual Report 2007, Financial Siaiemenis, at 96-99; Strategy, Performance and Responsibility, at 104. 

UBS Annua] Report 2007, Financial Statements, at 41, Wealth Management US is now inciuded within Wealth 
Management Americas. 

Subcomminee inierviewofUBS.rcjMesented by outside legal ctMinsel (6/19/08). 


UBS Minutes of Geneva Wealth Management North America International Meeting (10/13/04), Bales No UPSI 
49952-54. at 49952. 
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the United States arc not pomitted by UBS to hold U^. securities in their Swiss accounts, but 
can be serviced by Client Advisors in the Geneva, Lugano, and Zurich offices.^ 

B. UBS Swiss Accounts for U.S. Clients 

Although UBS has extensive banking and securities operations in the United States that 
could accommodate its U.S. clients, fwxn at least 2(W0 to 2007, UBS directed Its Swiss bankers 
to tai^et U.S. clients willing to open bank accounts in Switzerland. UBS told the SubcommiUee 
it now has Swiss accounts for about 19,000 U.S. clients with in the rangeof $18 biilion in 
undeclared assets. In 2002, UBS assured its U.S. cliente with undeclared accounts that U.S. 
authoriti^ would not learn of diem, because the bank is not required to disclose them; UBS 
procedures, practices and services protect against disclosure; and the account information is 
further shielded by Swiss bank secrecy laws. Until recently, UBS cncourag^ its Swiss bankers 
to travel to the United States to recruit new U.S. clients, organized events to help them meet 
wealthy U.S. individuals, and set annual perfonnance goals for obtaining new U.S. business, it 
also encouraged its Swiss bankers to service U.S. client accounts in ways that would minimize 
notice to U.S. authorities. The evidence suggest that UBS Swiss bankers marketed securities and 
banking pioducts and services in the United States without an appropriate license to do so and in 
a|:^arent violation of U.S. law and the bank’s own policies. 

Information obtained by the Subcommittee about UBS Swiss accounts opened for U.S. 
citizens came in part from former UBS employee, Bradley Birkenfeld. Mr. Birkenfcld is a U.S. 
citizen who worked as a private banker in Switzerland from 1 996 until his arrest in the United 
States in 2008. He worked for UBS in its private banking operations in Geneva from 2001 to 
2005, until he resigned from the bank.^’ In 2007, while In the United States, Mr. Birkenfeld 
was subpoenaed by the Subcommittee to provide documentation and testimony related to his 
employment as a private banker. !n a sworn deposition before Subcommittee staff, Mr. 
Bitirenfeld provided detailed information about a wide range of Issues related to UBS business 
dealings with U.S. clients. In 2008, Mr. Birkenfeld was arrested. Indicted, and pled guilty to 
conspiring with a U.S. taxpayer, Igor Otenicoff. to hide S200 million in assets in Switzerland and 
Liechtenstein, to evade $7.2 million in U.S. taxes.^ 

(1) Opening Undeclared Accounts with Billions in Assets 

From at least 2000 to 2007, UBS has opened lens of thousands of accounts in Switzerland 
that are beneficially owned by U.S. clients, hold billions of dollars in assets, and have not been 
reported to U.S. tax authorities. These Swiss accounts were opened by U.S. clients, but, for a 
variety of reasons, the clients did not file W-9 Forms with UBS for the accounts. Because the 
clients did not file W-9 reports with the bank, UBS did not file 1099 Forms with the IRS 


^ Subcommittee interview of UBS, represented by outside kgat counsel (6/19/08). 

Birkenfeld dq>(»itton (10/1 1/07), at 14. Pric^to UBS. he worked for private banking operations in Geneva at 
Credit Suisse and Barclays Bank. 


United States v. Birkenfeld . 
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reporting the ^ount information. UBS refers to these accounts Internally as “undeclared 
accounts.” 

In, response to Subcommittee inquiries, UBS has estimated that it today has accounts in 
Switzerlsmd for about 20,000 U.S. clients, of which roughly 1 ,000 have declared accounts and 
the remainder have undeclared accounts that have not been disclosed to the IRS.^ UBS also 
estimated that those accounts contain assets with a combined value of about 1 8.2 billion in Swiss 
francs or about $17.9 billion. UBS was unable to ^>ecify the breakdown in assets between the 
undeclared and declared accounts, except to note that the amount of assets in the undeclared 
accounts would be much greater. 

These figures suggest that the number of U.S. client accounts in Switzerland and the 
amount of assets contained in those accounts have nearly doubled since 2002, when a UBS 
document reported that the Swiss private banking operation then had more than 1 1 ,000 accounts 
for clients in “North America,” meaning the United Stales and Canada, with combined assets in 
excess of 21 billion Swiss francs or about $13.3 billion.^’® The UBS document also calculates 
that, in 2002, these accounts had earned the bank “net revenues” of about 150 million Swiss 
francs. Since then, the Swiss private banking operations have reported opening many more 
U.S. client accounts in Switzerland with additional billions of dollars in assets.^’ 

The UBS figures for 2008 also appear consistent with internal UBS documents from 
2004 and 2005, which suggest that a sub^ntial pmtion of the UBS Swiss accounts opened for 
U.S. clients at that time were undeclared. This information is contained in a set of monthly 
reports for select months in 2004 and 2005, which tracked key information for Swiss accounts 
opened for North American clients, meaning clients from the United States and Canada.’’* 

These reports also break down the data for both declared and undeclared accounts.”^ The data 


Subcommittee interview with UBS (7/l4A)8). 

Key Clients in NAM [North Americal: Business Case 2003-2005. (undated), at 26 (chan entitled, “Assessment of 
Current KC [Key Oient] Base"). 


See, e.g., email firom Martin Liechti re New Year" (undated) (stating UBS Swiss client advisors had 
quadrupled their intake of net new money into Switzerland from 4 miilton Swiss francs per client advisor in 2004 to 
16 million Swiss francs per client advisor in 2006). 

See "BS North America Report: Overview Figures North America," prepared in July, August, September, 
October, November, and December 2004, and January, February. March, August. September, and October 2005. 
These r^rts appear to be excerpts from larger reports. These documents, on their face, present data for Swiss 
accounts opened for U.S. and Canadian clients. According to UBS, however, it is possible that the data may include 
some Swiss accounts opened for persons from other countries. 

The 2004 monthly nspoils. for example, show data for “W9" accounts and “NON W9" accounts, which 
corresprmd to declared ar?d undeclared accounts. The March 2005 report provides data for “WO" accounts and 
“SFA" accounts, which at that lime corresponded to the declared accounts, as well as data for “NON W9” accounts, 
which corresponded to the undeclared accounts. “SFA” refers to Swiss Financial Advisers, the UBS subsidiary in 
Switzeriarrd that is a registered U.S. investment adviser, opens securities accourtts only fc» U.S. clients who submit 
W-9 Forms, and reports all such accounts to the IRS. Mr. Birkcnfeld h}ld the Subcommittee tlttt SFA was refmed 
to within UBS as "'the decla’ed desk.*" Btrkmfetd depo»tion at 84. He also explained that all Swiss bankers who 
formerly had declared acccHJnts had been required to transfer dtem to SFA. jd. at 8S. That meant U.S. clients in 
Switzerland with accounts outside of SPA were necessarily imdcciared accounts. Repeals later in 2005 use difTtncnt 
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suggests that the undeclared accounts not only held more assets, but also brought in more new 

money and were more profitable for the bank than the declared accounts. 

The first data element in the reports is the total amount of assets in the specified accounts. 
Each monfii shows substantially greater assets in the undeclared accounts for U.S. clients than in 
the declared accounts, in October 2005, for example, the data shows a total of about 18 billion 
Swiss francs of assets in the undeclared accounts for U.S. clients*^* and 2.6 billion Swiss francs 
in the declared accounts.^’* Clearly, the assets in the undeclared accounts vastly outweigh the 
assets in the declared accounts for U.S. clients. 

The monthly reports also track the extent to which the accounts brought in new money to 
UBS, referred to as “net new money” or NNM. The October 2005 report j^pears to show that, 
for the year to date, the undeclared accounts for U.S. clients had brought in more than 1 .3 billion 
Swiss francs in net new money for while the declared accounts had collectively lost 

about 333 million Swiss francs over the same time period.^’* These figures Indicate that, in 2004 
and 2005, the undeclared account assets were growing, while the declared account assets were 
shrinking. 

The last data element in the monthly repwts tracks the revenue generated by the accounts 
for UBS. Each month shows that UBS earned significantly more in revenues from the 
undeclared accounts for U.S. clients than from the declared accounts. For example, the October 
2005 report shows foal UBS obtained year-to-date revenues of about 1 80.9 million Swiss francs 
from the undeclared accounts^’’ versus 22.1 million Swiss francs from the declared accounts.^*® 
By every measure employed by UBS in these mcmthly reports, the undeclared U.S. client 
accounts were more popular and more lucrative for foe bank. 

Still another UBS document, prepared in 2004 fora meeting of Swiss private banking 
officials In Geneva, to reach an “Executive Board Decision” on several matters, shows the 


tmninology again, providing dais for “US Iniemationai'' accounts, which correspond to the undeclared accounts, 
and data (or a '‘W9 Business Row** and SFA accounts, which correspond to the declared accounts. 

’”ld. The 18 billion figure is derived from the amount shown for^USIntemationartlBJ billion) after subtracting 
the amount shown for “W9 Business Row” (0.5 billion). The Subcomminee also asked UBS to produce similar data 
for 2006 and 2007, but has yet to receive it. 

Id. The 2.6 billion figure is derived from adding together the figures shown for ’‘W9 Business Row” (0.5 billion) 
and "SFA” (2. 1 billion). 

The I billion figure is derived from the amount shosvn for “US International” ( 1 .054 billion) after eliminating the 
loss shown for “W9 Business Row” (loss of 309.8 million), resulting in NNM of about 1.364 billion. 

The 333 million figure is derived from adding tc^clher the figures shown for "W9 Business Row" (loss of 309.8 
million) and “SFA” (loss of 23.8 million). 

’”The 180.9 million figure is derived from the amount shown for "US lntemationar(l94.3 million) after 
subtracting the amount shown for " W9 Business Row” ( 1 3.4 million). 

'“The 22. 1 million figure is reached adding together the figures shown fw "W9 Business Row” (13.4 million) 
and ‘'SFA"(8.7 million). 
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bank’s awareness of the undeclared and declared accounts opened for U.S. clients.^** About 
mid-way through, this document includes two flow charts showing how a UBS client advisor 
should handle an account with a “U.S. person.” The first flow chart shows that accounts for U.S. 
persons domiciled in the United States should go to certain offices if a W-9 is filed, and to the 
North American desk in Zurich If “no W9 form” is filed. The second flow chart shows that, for 
U.S. persons domiciled outside of the United States, accounts with a W-9 form should go to 
WBS in Zurich to the “W9 Team,” while accounts with “no W9 form signed” should go to the 
“Country team” in the countiy where the U.S. person was domiciled. These two flow charts 
provide additional evidence that the top management of UBS in Swit 2 ^rland was well aware of 
the bank’s practice of maintaining declared and undeclared accounts for U.S. clients, and had 
even institutionalized die administration of these accounts in different offices. 

In his dep(»hion before the Subcommittee, Mr. Birkenfeld indicated diat, while he was 
employed at UBS from 2001 to 2005, it was his undcretanding that UBS had thousands of Swiss 
accounts opened by U.S. clients, the majority of which were undeclared and never disclosed to 
the IRS. He stated that, “1 didn’t see anyone declare any of those [Swiss] accounts in my entire 
career.”^" 


In the recent U.S. criminal case Involving Mr. Birkenfeld, the U.S. Government filed a 
St^ement of Facts, signed by Mr. Birtc^feld, stating that UBS Switzerland had “$20 billion of 
assets under management In the United States undeclared business, which earned the bank 
approximately S200 million per year in revenues.””^ 

(2) Ensuring Bank Secrecy 

UBS has not only maintained undeclared Swiss accounts for U.S. clients containing 
billions of dollars in assets, it has also adopted practices to ensure that, in keeping with Swiss 
bank secrecy laws, those undeclared accounts would not be disclosed to U.S. authorities. 

Promising Bank Secrecy. UBS has assured its U.S. clients in writing that UBS will take 
steps to protect their undeclared accounts from disclosure to U.S. lax authorities. In November 
2002, for example, senior officials in the UBS private banking operations in Switzerland sent the 
following letter to its U.S. clients about their Swiss accounts: 

“Dear client; 

“From our recent conversations we understand that you are concerned ttiat UBS’ stance 
on keeping its U.S. customers’ information strictly confidential may have changed 
especially as a result of the acquisition of Paine Webber. We are writing to reassure you 
that your fear is unjustified and wish to outline only some of the reasons why the 
protection of client data can not possibly be compromised upon: 

UBS presentation entitled, “North America Meeting:} Update U.S. NcwCo{W9),” (9/1 5(94), Bates Nos. UPS! 
49907-27, at 17-18. 

’*■ Birkenfeld deposition ( 10/1 1/07). at 28. 

United Slates v. Birkenfeld . Statement of Facts, at 3. 
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The sharing of customer data with a UBS unit/affiliate located abroad without 
sufficient customer consent constimtes a violation of Swiss banking secrecy 
provisions and exposes the bank employee concerned to severe criminal sanctions. 
FurthCT, we should like to underscore diat a Swiss bank which runs afoul of Swiss 
privacy laws will face sanctions by its Swiss r^ulator ... up to the revocation of the 
bank’s charter. Already against this background, it must be clear that information 
relative to your Swiss banking relationship is as safe as ever and that the possibility of 
putting pressure on our U.S. units does not change anything. Our bank has had 
offices in the United States as early as \ 939 and has di^forc been exposed to the 
risk of US authorities asserting jurisdiction over assets booked abroad since decades. 
Please note that our bank has a successful track record of challenging such attempts. 

* - As you are aware of, UBS (as all odier major Swiss banks) has asked for end 
obtained the status of a Qualified Intermediary under U.S. tax laws. The QI regime 
fully respects client confidentiality as customer information are only disclosed to U.S. 
tax authorities based on the provision of a W'9 form. Should a customer choose not 
to execute such a form, the client is barred from investments in US securities but 
under no circumstances will his^er identity be revealed. Consequently, UBS’s entire 
compliance with its QI obligations does not create the risk that his/her identity be 
shared with U.S. authorities,"^*^ 

This letter plainly asserts that UBS will not disclose to the IRS a Swiss account opened 
by a U.S. client, so long as that account contains no U.S. securities, even if UBS knows the 
accountholdcr is a U.S. taxpayer obligated under U.S. tax law to report the account and its 
contents to the U.S. Government. 

UBS told the Subcommittee that it has no legal obligation to report such undeclared 
accounts to the IRS, provided that UBS ensures that the accounts do not contain U.S. securities 
and, thus, are not subject to reporting under the QI Program. UBS also told the. Subcommittee ■ 
that it recognizes that a U.S. accountholdcr may have a legal obligation to report a foreign trust, 
foreign bank account, or foreign income to the IRS. UBS pointed out, however, that those 
reporting obligations apply to the accountholdcr personally and not to UBS. UBS, thus, asserts 
that it has broken no law or QI obligation by allowing U.S. clients to open and maintain 
undeclared accounts in Switzerland, if those accounts do not contain U.S. securities.^** 

Helping U.S. Clients Avoid QI Disclosure. UBS has not only maintained undeclared 
accounts in Switzerland for numerous U.S. clients, it took steps to assist its U.S. clients to 
structure their Swiss accounts in ways that avoided U.S. reporting rules under the QI Program. 

UBS Infoimed the Subcommittee that, after it joined the Q! Program In 2001, and 
infonned its U.S. clients about its QI disclosure obligations, many of its U.S. clients elected to 


UBS letter addressed lo “Dear client” ( I I/4W2). 

Subcommittee interview of UBS. represented by outside legal counsel (6/19/08). 
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sell U.S. securities or open new accounts to avoid tfw Qf reporting obligations attached.^®® UBS 
told the SulKommittee, for example, that in 2001, hundreds of its U.S. clients sold their U.S. 
securities so that their Swiss «:counts would not be covered by the QI IVogram. UBS told the 
Subcommittee that it estimates that, in 2001, its U.S. clients sold over $2 billion in U.S. 
securities from their Swiss accounts. UBS allowed these U.S. clients to continue to maintain 
accounts in Switzerland, and helped them reinvest in other types of securities that did not trigger 
reporting obligaticmis to the IRS, despite evidwKe that these IJ.S. clients were using their Swiss 
accounts to hide assets from the IRS. 

UBS also told the Subcommittee that, in 2001, about 250 of Its U.S. client with Swiss 
accounts took action to establish corporations, trusts, foundations, or other entities in non-U.S. 
countries, open new UBS accounts in the names of those foreign entities, and then, in a number 
of instances, transfer U.S. securities h’cmi the client’s personal accounts to those new acccHints. 
The offshore entitles included corporations, trusts, and foundations set up in the British Virgin 
Islands, Hong Kong, Liechtenstein, Panama, and Switzerland.^*’ UBS then accepted W»8BEN 
Forms from these offshore entities in which they claimed ownership of the assets h^ been 
U’ansferred from the U.S. clients’ personal accounts. UBS treated the new accounts as held by 
non-U.S. persons whose identities did not have to be disclosed to the IRS, even though UBS 
knew that the true beneficial owners were U.S. persons. 

These facts indicate that, soon after it joined fric Ql Program, UBS helped its U.S. clients 
structure their Swiss accounts to avoid reporting billions of dollars in assets to the IRS. Among 
other actions, UBS allowed some of its U.S. clients to establish offshore structures to assume 
nominal ownership of assets, and allowed U.S. clients to continue to hold undisclosed accounts 
that were not reported to the IRS. Such actions, while not violations of the Ql agreements per se, 
clearly undermined the program’s effectiveness and led to (he formation of offshore structures 
and undeclared accounts that could facilitate, and have resulted in, tax evasion by U.S. clients. 

The actions taken by UBS, in many ways, matched LGT’s response to the Ql Program. 
Both UBS and LGT advised the Subcommittee that most of their U.S. clients engaged in a 
massive sell-off of U.S. securities after the banks signed Ql agreements in 2001 . in addition, 
both UBS and LGT allowed a number of U.S. clients to establish offshore corporations to hold 
U.S. securities. It appears that UBS exploited the gap between KYC rules and the Q! Program in 
the same manner as LGT, by treating offshore corporations as non-U.S. persons for QI reporting 
purposes, despite knowing for KYC purposes that the offshore corporations and their assets were 
beneficially owned by U.S. persons. Both banks continued to maintain accounts for their U.S. 
clients, despite evidence that the clients were hiding their assets and accounts from the IRS. In 
this way. both UBS and LGT employed QI practices that kept the U.S. clients’ accounts-secret 
from the IRS and thereby facilitated tax evasion by the U.S. clients holding undeclared accounts. 

The Statement of Facts in the Birkenfcld criminal case characterizes these actions as 
follows: “By concealing the U.S. clients’ ownership and control in the assets held offshore. 


United States v. Birkenfcld . Staicmenl of Facts, at 3. 
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defendant BiHcenfeid, the Swiss Bank» its managers and bankers evaded die requirements of the 
Q.i. program, defraud^ the IRS and evaded United States income taxes.”^^ 

(3) Targeting U.S. Clients 

In Edition to discovering that UBS maintained billions of dollars in undeclared accounts 
in Switzerland for U.S. clients and took steps to help U.S. client circumvent Ql reporting 
requirements, the Sub«)mmittee discovered that, from at least 2000 to 2007, UBS Swiss bankers 
eng^ed In an intensive effort to target U.S. clients to open Swiss accounts. UBS repeatedly sent 
its Swiss bankers onto U.S. soil to recruit new clients, expand existing accounts, and meet 
increasing business demands to bring new client money from the United States into Switzerland. 

Legal and Policy Restrictions on U.S. Activities. U.S. securities law prohibits non-U.S. 
persons from advertising s^urities products or services or executing securities transactions 
within the United States, unless registered with the Securities and Exchange Commission 
(SEC).^*® In addition, securities products offered to U.S. persons must comply with U.S. 
securities laws, which generally means they must be registered with the SEC, a condition that 
may not be met by non-U.S. securities, mutual funds, and other investment products. In 
addition, although UBS AG is licensed to operate as a bank and broker>dealer in the United 
States, those licenses do not extend to its non-U.S. offices or affiliates providing banking or 
securities services to U.S. residents.^^ Similar prohibitions may appear in State securities and 
banking laws. Moreover, in provisiwis known as “deemed sales” rules, U.S. tax laws and the 
standard Ql agreement require sales of non-U.S. securities to be reported by foreign financial 
institutions on 1 099 Forms sent to the IRS, if those sales were effected in the United States, such 
as arrwged by a broker physically in the United States or through telephone calls or emails 
originating in the United States.”* 

To avoid violating U.S. law, exceeding its SEC and banking licenses, or triggering 1099 
reporting requirements for deemed sales, since at least 2002, UBS has maintained written 
policies restricting the marketing and client-related activities that may be undertaken in the 
United States by UBS employees from outside of the country. 


“*id. 

See, c.g.. Section 15(3X1) of the EKChangc Act, 15 U.S.C. § 78o(aKl): 

‘*(3) Registration of all persons utilizing exchange facilities to effect transactions; exemptions. 

( I ) It shall be unlawful for any broker or dealer which is either a person other than a natural person or a 
natural person not associated with a broker ot dealer whidi is a person other than a natural person (other 
than such a broker or dealer whose business is exclusively intrastate and who does not make use ofany 
facility of a national securities exchange) to make use of the mails or any means or instrumentality of 
inuu^tatc commerw to effect any transactims in. or to induce or attempt to induce the purchase or sale of, 
any security (other than an exempted security or commercial paper, bankers' acceptances, or commercial 
bills) unlKS such broker or dealer isregistei^ in accordance with subsection (b) of this section." 

UBS makes this statement in its 2004 policy statement See "Cross-Border Banking Activities into the United 
States (version November 20M),” prepared ^ UBS, Bates Nos. PSl-OPB 103-105, at 103 (emphasis In wiginal). 

See. e.g., "U.S. Tax and Rqjorting Obligations fw Foreign Intermediaries' Non-U.S. Securities,'’ 47 Tax Notes 
Int’l 913 (9/3/07). 
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2002 UBS Restrictions on U.S. Activiti^ in 2002, for example, UBS issued a set of 
guidelines for its Swiss bankers administering securities accounts for U.S. clients.^^ These 
guidelines stated that, under U.S. tax regulations, securities trades in non-U.S. securities on 
behalf of a U.S, person trigger reporting requir«n»)ts to the IRS under QI or IRS deemed sales 
rules, unless the trades are effected “by a UBS portfolio manlier with discretion from a bank 
office of a non-US bank ouKide the territory of the US.” To qualify for the exception and avoid 
reporting any securities trades or accounts to the IRS, the guidelines provide a long list of actions 
that UBS Swiss bankers cannot undertake with respect to their U.S. clients. Essentially, the 
guidelines instruct the Swiss bankers to persuade their U.S. clients to enter into a “discretionary 
asset management relationship” with the bank and then to “{c]ease to accept customer 
instructions from US territory” so that no securities trades are effected witfjtn the United States 
that might require reporting to the IRS. 

The 2002 UBS guidelines tell the Swiss bankers, for example, to ensure that there is “no 
use of US mails, e-mail, courier delivery or facsimile regarding the client's securities portfolio;” 
“no use of telephone calls into the US regarding the client’s securities portfolio;” “no account 
statements, confirmations, performance reports or any other communications” while in the 
United States; “no further instructions ... from ... clients while they are In the US;” “no 
mtu-keting of advisory or brokerage services regarding securities;” “no discussion of or delivery 
of documents concerning the client’s securities portfolio while on visits in the US;” “no 
discussion of performance, securities purchased or sold or changes in the investment mandate for 
the client” while in the United States; and “no delivery of documents regarding performance, 
securities purchased or sold or changes in the investment mandate for the client.” 

2004 Restatement of UJS. Restrictloiis. A 2004 UBS policy statement on “Cross- 
Border Banking Activities into the United Slates,” replaced the 2002 guidelines, while repeating 
most of the prohibitions. This policy statement informed UBS non-U.S. bankers, for example, 
that U.S. Federal and State (aws restrict the actions that they can take while in the United 
States.”^ It states: 

“UBS AC has several U.S. branches and agencies and various non-banking subsidiaries 
all properly licensed, but these licenses do not encompass cross-border services provided 
to U.S. residents by UBS AG offices or affiliates outside of the United States. ... Some 
state laws prohibit banks without a banking license from that state from soliciting 
deposits from that stale’s residents. States also may prohibit non-liccnsed lenders from 
making certain loans to consumers in such slates. Any entity outside ofthe United States 
that is not registered with the SEC ... may not advertise securities services or products in 
the United States.”^’^ 


See "Wealth Matu^ement and Business Banking Client Advisor's Guidelines for Implementation and 
Management of Discretionaiy Asset Managwnent Relationship with U.S. Clients,” (undated but likely late 2001 ). 
Sec also UBS letter to Mr. Bitienfeld { 2117 / 06 ), Bates Nos. PSl-OPB 84-85, at 1 (“fTJhe rules which set forth UBS 
approach to servicing US resident clients have been posted on the UBS-intran« alreai^ since early 2002.”). 

See "Cross-Border Banking Activities into the United Stales (version November 2004).” preparwJ by UBS, 
Bales Nos. PSl-OPB, at 103-105 (emphasis in original). 

““Jd. 
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Tlie 2004 UBS policy statement goes on to list specific restrictions on activities that may 
be undertaken by its non-U.S. personnel in the United States. These restrictions include 
the following: 

“UBS will not advertise and market for its services with material going beyond generic 
information relating to the image of UBS AG and its brand in the U.S. UBS AG may not 
organize, absent an opinion from Legal, events in the U.S.^’* 

“UBS AG may not establi^ relationships for securities products or services with new 
clients resident in the United States with the use of U.S. jurisdictional means. Thus, it 
must ensure that it does not contact securities clients in the United States through 
telephone, mail, e-mail, advertising, the intemel or personal visits. 

“UBS AG should ensure that: 

• No marketing or advertising activity targeted to U.S. persons takes place in the 
United States; 

• No solicitation of account opening takes place in the United States; 

• No cold calling or prospecting into the United States takes place; 

• No negotiating or concjudtng of contracts takes place in the United States; 

• No carrying or transmitting of cash or other valuables of whatever nature out of the 
United States takes place; ... 

• No routine certification of signatures, transmission of completed account 
documentation, or related administrative activity on behalf of UBS AG takes place; 

• Employees do not carry on substantial activities at fixed !ocation(5) while in the 
United States thereby establishing on office or maintaining a place of business.^” 

In his deposition before the Subcommittee, Mr. Birkenfcid claimed to have been unaware of 
these types ofrestrlctions on his conduct until a colleague brought them to his attention in May 
2005, by showing him the 2004 policy statement on UBS’ internal computer system.’” He told 
the Subcommittee, “When I read it, I was very concerned about what was going on In the bank, 
because this contradicted entirely what my job description was.”’” UBS has countered that Its 
Swiss personnel were informed about the restrictions shortly after they were re-issued, In training 
sessions held during September 2004, which Mr. Birkenfeld attended.*™ 

Sponsoring Travel to the United States. Despite the explicit and extensive restrictions 
on allowable U.S. activities set out in its policy statements, in interviews with the Subcommittee, 

___ 

at I03-J04. 

Birkenfdd deposition. { lO/l 1/07), at 105. 

’"’’Id.ai 106. 

UBS letter to Mr. Birkenfeld |3/}7/06), Bdes Nos. PSI-OPB 84-85. at 84 {stating Mr. Birkenfeld had been 
informed of the restrictions during two training sessions in September 2004). 
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UBS confirmed that, from at least 2000 to 2007, it routinely authorized and paid for its Swiss 
bankers to travel to the Unit«l States to develop new business and service existing clients."*®* 
Documents obtained by the Subcommittee related to UBS Swiss bankers also frequently 
reference travel to the United States. A 2003 “Action Plan" for the UBS private banking 
operation in SwitKrland, for example, called for increased client contact “through business trips” 
to the United States and directed Swiss private bankers to seek “active referrals from existing 
clients for new relationships."*® A 2005 document called for “frequent travelling” and “selective 
travelling” by UBS Swiss bankers to the United States as part of the services to be provided to 
U.S. clientele.*®^ 

. During his deposition, Mr. Birkenfeld told the Subcommittee that, during his years at 
UBS. the private bankers from Switzerland who dealt with U.S. clients typically traveled to the 
Unit«i States four to six times per year, using their trips to search for new clients and provide 
flnwcial services to existing clients. 

“{W]e had a very large group of pcc^le in Lugano, Geneva, and Zurich that marketed 
directly into the U.S. market. The private bankers would travel anywhere between four 
and six times a year to the U.S., spend anywhere from one to two weeks in the U.S., 
prospecting, visiting existing clients, so on tmd so forth. ... As 1 remember, there {were] 
around 25 people in Geneva, 50 people in Zurich, and five to ten in Lugano. This is a 
formidable force.”"*®* 

Mr. Birkenfeld testified that UBS not only authorized and paid for the business trips to 
the United Stales, but also provided the Swiss bankers with tickets and fends to go to events 
attended by wealthy U.S. individuals, so that they could solicit new business for the bank in 
Switzerland. He said that UBS sponsored U.S. events likely to attract wealthy clients, such as 
the Art Basel Air Fair in Miami; performances in major U,S. cities by the UBS Vervier Orchestra 
featuring talented young musicians; and U.S. yachting events attended by the elite Swiss 
yachting team, Alinghi, which was also ^nsored by UBS. An internal UBS document laying 
out marketing strategies to attract U.S. and Canadian clients confirms that the bank “organized 
VIP events” and engaged in the “Sponsorship of Major Events” such as “Golf, Tennis 
Tournaments, Art, Special Events.”*®^ This document even identified the 25 most affluent 
housing areas in the United States to provide “targeted locations where to organize events.”* 


SubcommiRec interview of UBS, represented by oulwde legal counsel t6/IW08). 

ChW emitted, "Action Plan 2003 Country Team." (undated). 

"OrgMirationa! changes NAM,” PowerPoint presentation by Michel Guignard of UBS private banking in 
Switzerland (5/l0A)5), at 7. 

Birkenfeld deposition { 10/ 1 1 /07), at 46, 47-48. Mr. Birkenfeld clarified during the deposition that the numbers 
he gave referred to "just ttie bankers” at the three Swiss offices. 

^'"KeyClienis in NAM: Business Case 2003-2005." prepared by UBS Wealth Management (undated), at 38-30. 
"NAM" refers to UBS’ North American division within its private banking operatiwis in Switzerland. 


id. at 40. 
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Mr. Birkenfcld desaSbed to the Subcommittee how Swiss private bankers used these 
events and other means to find new U.S. clients dunng their trips to the United States: 

“You might go to sporting events. You might go to car shows, wine tastings. You might 

deal with real estate agents. You might deal widi attorneys It’s really where do the 

rich people hang out, go and talk to them. . . . [I]t wasn't difficult to walk into a party 
with a . . . business card, and then someone ask[5] you, ‘ What do you do?' and you say, 
‘Well, ! work for a bank In Switzeriand, and we manage money there and open accounts.’ 
And people immediately would recognize, oh, this is someone who could open new 
business by opening accounts.”^^ 

While travel by Swiss bankers to the United States was generally not wily allowed, but 
encouraged, UBS told the Subcommittee that, on four occasions since 2000, for a variety of 
reasons, it had imposed temporary bans Swiss travel to the United States.^ These short-term 
travel bans were impo^: (I) in 2001, following the 9/1 1 attack on the United States; (2) in 
2003, coinciding with an IRS announcement of an Offshore Voluntary Compliance Initiative 
encouraging U.S. taxpayers with offshore credit cards to disclose their offshore accounts in 
exchange for avoiding certain penalties;^ (3) in 2003 again, following the SARS epidemic 
outbreak; and (4) in September 2004, in response to the questioning of a UBS private banker by 
the IRS. Each of these travel bans was lifted shortly after it was imposed. In November 2007, 
however, UBS fundamentally changed its travel policy, instituting for the first time a prohibition 
on business travel by its Swiss private bankers to the United Stales, examined further below.*'® 

To gain a better understanding of the extent to which UBS Swiss private bankers traveled 
to the United States in recent years, the Subcommittee conducted an analysis of over 500 travel 
records compiled by the Department of Homeland Security, at the Subcommittee's request, of 
persons traveling from Switzerland to the United States from 2001 to 2008, to Identify UBS 
Swiss employees known to have provided banking and securities services to U.S. clients.*” The 
Subcommittee determined that, from 2001 to 2008, roughly twenty UBS client advisors made an 


at 36-37. 

Subcommittee Interview of UBS. represented by outside legal counsel (6/19/08). 

**1(1. ScedSoBirkcnfelddqjosition before the Subcommittee(10/n/07), at 157. For more information about this 
IRS initiative, see the IRS website at www.irs.gov. 

See, e.g., UBS internal memorandum addressed to “Colleagues” regarding “Changes In business model for U.S. 
private clients,” (1 1/15/08). 

To find likely UBS client advisors - as opposed to persons whose names coincidentally matched Uiose persons 
identified to the Subcomminee as UBS personnel - the analysis eliminated all persems from the sample bom afler a 
given date who would be too young to be likely candidates. The data was (hen sorted by date traveled and the ports 
of entry used, to identifr persons traveling at the same time to the same location. This data enabled dte 
SubcommiHee to identify UBS client advisors who, for example, made visits to Miami during ttte d^es of the Art 
Basel event. The Subctxnmittee chose to eliminate from the analysis persons who did niX appear to have a traveling 
correlation with other known UBS bankers or a link to a UBS evmt such as Art Basel, as well as persons with 
similar names to known UBS personnel but who reported different birthdays. The resulting figures, thus, r^resent a 
conservative analysis of the number of trips made by UBS Swiss personnel to the United Stales over the last seven 
years. The Subcommittee would like to express its apjxecialion for the assistance rendered by the U.S. Department 
ofHwneland Security in securing, compiling, and analyzing this travel data. 
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aggregate total of over 300 visits to the United States. Only two of these visits took place from 
200 i to 2002; the rest occurred from 2003 to 2008. CHi several cK:casions, the visits appear to 
have involved multiple UBS client advisors traveling together to UBS-sponsored events in the 
United States. Some of these client advisors designated their visits as travel for a non-business 
purpose on tfie 1-94 Customs declaration forms that all visitors must complete prior to entry into 
the United States.^*^ Closer analysis, however, reveals that the d^es and ports of entry for such 
trips coincided with the UBS-sponsored events, suggesting the visits were, in fiict, business- 
related. 


For example, the Subcommittee found that at least five UBS Swiss client advisors 
travelled to the United States for trips coinciding with the Art Basel Art Fair, m annual UBS- 
sponsored event held in early December in Miami B^ch since 2002. The data shows dial, over 
the several UBS Swi» client advisors in Miami during the art show, including diree 
in 2007. On the customs forms completed over the years by UBS travelers prior to landing at 
Miami international airport, only one client advisor stated that the purpose of the trip was for 
business, while five described the visit as for pleasure. These client advisors* trips, however, 
coincided closely with the dates of the Art Basel ev^it, including an invitation-only private 
showing. Moreover, the Subcommittee's analysis of the customs and travel records obtained 
from the Department of Homeland Security show that a Swiss-based UBS client advisor traveled 
to New England from June 20-25, 2004, a trip coinciding with the UBS Regatta Cup held in 
Newport, Rhode Island from June 19-26, 2004. 

The Subcommittee’s analysis also showed patterns of travel by Swiss-based UBS client 
advisors who made regular U.S. visits. One UBS employee, for example, travelled to the United 
States three times per year, at roughly four-month intervals, from 2003 to 2007. A senior UBS 
Swiss private bank official - Michel Guignard- visited the United States nearly every other 
month for a significant portion of the period examined by the Subcommittee. Martin Liechtl, an 
even more senior Swiss private banking official, visited the United States up to eight times in a 
year. 


This travel data provides additional evidence regarding the personnel and resources that 
have been dedicated by UBS to recruiting and servicing U.S. clients with Swiss accounts. 

Assigning NNM Targets. UBS not only paid for its Swiss bankers to travel to the 
United States and helped them attend U.S. events to prospect for new U.S. clients. It also gave Its 
Swiss bankers specific performance goals for bringing new money into the bank from the United 
States. These performance goals may have intensified the efforts of UBS Swiss bankers to 
recruit U.S. clients. 

Mr. BIrkenfeld told the Subcommittee that, during his tenure at UBS, his superiors at 
UBS gave him a specific, annual monetary goal, referred to as a “net new money” (NNM) target 
that he was expected to bring into the bank by the end of the year from U.S. clients. He said that 
it was his understanding that an NNM target was established for each Swiss client advisor who 


See Arrival-Departure Record, CBP Form 1-94, for Nonimmigrant Visitors with a Visa for the United Stales, 
discussed in the website of the Customs and Border Patrol, at svww.cbp.gov. 
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dealt with U.S. clients. He indicated that the amount varied aa:ording to the seniority and hack 
record of the particular client advisor. He told the Subcommittee; “So my job as a priv^e 
banker predominantly was to bring in net new money, and then on top of it create return on 

assets, ROA A rough estimate would be probably to bring In probably $50 million a year cm- 

$40 million.” 

Mr. Birkenfeld explained tftat the NNM target could be met by securing additional assets 
from existing clients or by securing one or more new clients. 

“[Ojne client could make ywir numbers or 10 or 25 could make your numbere. It’s very 
to gauge Uiat, And, again, when people aren’t paying tax in the three areas 1 told 
you - Inheritance, income, and capital gains - H’s quite easy for people to bring money to 
you. They’re very interested to bring as much money to the bank as possible.” 

Interna! UBS documents confirm that the butk carefully tracked annual figures for net 
new money and return on assets, among other performance measures for its Swiss private 
banking opierations targeting clients in North America.^'^ The documents also show that UBS 
took a variety of steps to encourage its bankers to meet their NNM goals. In 2003, for example, 
the head of the Wealth Management Americas division in Switzerland, Martin Uechti, sent a 
letter to his colleagues, urging each of them to refer at least five clients to Switzerland and 
promising to award the person with the most referrals with an expensive Swiss watch; 

“Net New Money Is, as you know, a key element for our success. This means that we all 
have to work hard to achieve our NNM goals for 2003 and the years to come. In order to 
reach this goal, two main initiatives have been launched; The KeyCiient initiative and 
the Referral Program within UBS. ... 

“Each Country Team making a referral will get 0.33% of the revenues generated by the 
Financial Advisor over a time period of four years. As you know, we set, at the 
beginning of the year, a target of 5 referrals perCA [Client Advisor] to be made. 1 am 
aware that It is a challenge to reach this goal. In acknowledgement of your effort and 
ccmimitment, I would like to award the Client Advisor in each Country Team who 
achieves, until the 31“ of December 2003, the most referrals (amount of money and 
number of referrals), but at least the 5 refeirals set as target, with a Breitling wristwatch. 
The same will be valid for the Rep Officer {including all Rep Offices in Latin America) 
who achieves this goal. Since 2003 will be a unique ‘brand year’ in UBS’ history, each 
Breitling watch we award will be ’customized' with the UBS logo.”*’* 


BirkenTeld deposition at 20, 23. 

Id. at 22, 

■“’See, e.g., “BS North America Report: Overview Figures North America,*’ prepared by UBS (July 2004) 
(providing data on NNM, ROA, and othn^ performance measures for 2004 and 2005), Bates Nos. UPSI (}0060246> 
257; “UBS Management Summwy Repon-Gra|A5’'(YTD[YearTo Datcl Octc4>er2002), Bates No. PSI-OPB-137 
{providing ROA and T^M data for Swiss offices dealing with U.S. clients). 

Letter entitled, “Referral Campain BU Americas,” from UBS private banking head Martin Licchti to his 
“Colleagues,” (6/2/03), app««ntly jwinted m an internal UBS publication, “PB Americas Intwnationa) News.” 



380 


Case 1:09-mc-20423-ASG Document2 Entered on FLSD Docket 02/1 9/2009 Page 53 of 100 


96 


In eariy 2007, Mr, Liechti sent an email setting a new NNM goal for all of UBS Swiss 
bankers with clients in the “Americas,” including the United States. His email states: 

“Welcome to the new year! I hope you enjoyed the holidays with your family and friends 
and took the opportunity to relax and ‘recharge your batteries’. 

“We achieved much in 2006 and I thank you for your huge efforts and dedication to the 
Americas. 

“The markets are growing fast, and our competition is catching up. ... The answer to 
guarantee our future Is GROWTH. We have grown from CHF 4.milUon per Client 
Advisor in 2004 to 1 7 milliOT in 2006. We need to keep up with our ambitions and go to 
60 million per Client Advisor! ... 

“Our ambitions; 

“100 RoA (Return on Assets] 

60 NNM per CA (Client Advisor] 

100% Satisfied Clients ... 

“In the Chinese Horoscope, 2007 is the year of the pig. In many cultures, the pig is a 
symbol for ‘luck’ . While it’s always good to have (a] bit of luck, it is not luck that leads 
to success. Success is the result of vision and purpose, hard work and passion. ... 
Together as a team I am convinced we will succeed!”^’’ 

This email indicates that In two years, from 2004 to 2006, UBS Swiss bankers had quadrupled 
the amount of net new money being drawn Into UBS from the “Americas," and that the bank’s 
management sought to quadruple that figure again in a single year, 2007. This email helps to 
convey the pressure that UBS placed on its Swiss private bankers to bring in new money from 
the United States into Switzerland. 

Another UBS document entitled, “KeyCliwits in NAM: Business Case 2003-2005,” 
provides context for the Swiss private banking operations’ focus on obtaining U.S. clients. This 
document observes that “31% of World’s UHNWIs [Ultra High Net Worth Individuals] are in 
North America (USA + Canada)."^'* It also observes that the United Slates has 222 billionaires 
with a combined net worth of S706 billion.^’’ This type of information helps explain why UBS 
dedicated significant resources to obtaining U.S. clients for its private banking operations in 
Switzerland. 


En«if rr<Hii Martin Liechti re “Happy New Year" (undated). 
“KeyCliente in NAM: Business Case 2003-2005," at 4. 
"'id. at 5. 
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Mas^e Machine. Mr. Birkenfeld tofd the Subcommittee that the overall effort of the 
UBS Swiss jMivate banking operation to secure U.S. clients was Uie most extensive he had 
observed in his 12 years working in Swiss private banking. He stated: 

‘‘This was a massive machine. ! had never seen such a large bank making such a 
dedicated effort to market to the U-S. market. And from my understanding and my work 
experience in Switzerland, it was the largest bank with the largest number of clients and 
assets under management of U.S. clients.”'*^ 

He said that the Swiss bankers he woriced with typically had an “existing book of businesi,” dial 
included numerous U.S. clients and had “a very regimented cycle of going out and acquiring new 
clients, taking care of your existing clients, make sure the revenue was there.”*^’ He described 
one private banker who saw as many as 30 or 40 existing c! ients on a single trip.^“ He 
estimated that the UBS Swiss bankers in the Geneva office where he worked maintained 
thousands of Swiss accounts for U.S. clicnts.^“ 

When asked what motivated U.S. clients to open accounts in Switzerland Instead of 
banking with UBS in their home country, Mr. Btrkenfeld gave two reasons: ‘Tax evasion. ... 
And most of die time, people always liked the idea that they could hide some from their spouse 
or maybe a business partner or what have you, because the secrecy of having a bank account In 
Swltzwland gave them anonymity and discrellon.”^^^ When asked whether he ever said to his 
U.S. clients, “You don’t have to pay taxes,” or whether that was just understood, Mr. Birkenfcld 
responded, "It was clearly undcrstcxxl. Clearly understood.”*^ 

(4) Servicing U.S. Clients with Swiss Accounts 

UBS not only allowed U.S. clients to open undeclared accounts in Switzerland and 
assured diem it would not disclose these accounts unless compelled by law, UBS also took steps 
to ensure that its Swiss bankers serviced their U.S. clients in ways that minimized disclosure of 
information to U.S. authorities. These measures included refraining from mailing Swiss account 
information into the United States, ensuring Swiss bmikers traveling to the United States carried 
minimai or encrypted client account information, and providing training to help Its bankers avoid 
surveillance by U.S. authorities. 

In his deposition, Mr. Birkenfeld indicated that, during his tenure at UBS from 2001 to 
2005, he worked closely with Swiss bankers who were servicing U.S. clients in the United 
States. He said the Swiss bankers he worked with typically had an “existing book of business,” 
with numerous U.S. clients, and had “a very regimented cycle of ... taking care of your existing 


Birkenfeld deposition at 46. 
id- at 76. 

‘"M.at 121. 

‘-’id. at 71. 

‘’‘U- at 33. 

Id. at 151. 
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clients, makpng] sure the revenue was there."** He said: “So getting out into the field as we 
called it, was very, very important. You had to travel. Traveling was critical; otherwise the 
client would say, ‘What do you mean ytw'rc not coming to visit me? What’s wrong?’ So, you 
know, you don’t want to upset die client.”^^ 

Mr. Birkenfeid told the Subcommittee that, to his knowledge, almost at! U.S. clients with 
Swiss accounts doillned to have their account statements mailed to them in the United States.'^^^ 
instead, UBS held client mail in Swltzertand until die client was able to view the account 
documentation in person, after which the information was shredded. He explained: 


“You paid 500 francs a year to have all of the statements and all of the transactions held 
in their folder, sealed, so when they came to the bank, 6 months, a year later, diey could 
come and look at it, go through it, and then we would shred It .... So I’ve had some 
clients who would sit there for an hour or two hours, and then they come back and say, 
‘Okay. Everything’s fine.’ And they’d give the documents and say, ‘You can shred 
them.’ And we'd go and take it in the bie shredding room and just shred everything. 
And then you’d start from zero again.”^ 


Mr. Birkenfeid said that, in between visits to Switzerland to review their account 
infonnation, many U.S. clients expected their Swiss banker to visit them in the United States and 
provide updated information about their accounts. He said that, prior to a business trip in which 
they planned to meet with specific clients, UBS Swiss private bankers typically collected and 
reviewed the relevant client account information. He said that the Swiss bankers did not 
normatiy bring the actual account statements with them into the United States, but took elaborate 
measures to disguise or encrypt client information to prevent it from falling into the wrong 
hands. He said, for example, some bankers kept “cryptic notes” on each account and look only 
those notes into the United States. He described one Swiss banker who directed his assistant 
to transcribe by hand the information in his clients’ account statements onto spreadsheets, 
omitting any identifying information other than a code name, and then sent the handwritten 
spreadsheets by overnight mail to his hotel in the United States, after which he would provide the 
spreadsheets to his U.S. clients in individual mcctings.^^‘ Mr. Birkenfeid described other Swiss 
private bankers who brought into the United States UBS-supplied laptop computers, referred to 
as TAS computers, programmed to receive only highly encrypted infonnation that, allegedly, 
(cjvcn if the [U.S.] Customs opened it, for instance, they wouldn't see anything.’*^^^ He said 


Birkenfeid dqxisUion at 76. 
id. at 76-77. 
id. at 61. 

‘^"id.al55. 

■”' 16.31 121 - 122 , 

id. at 56-57. 
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that the TAS computers could be used to “access the client’s private bank statements from 

America and print tficm out, as well &s view and print out product otferings 

UBS cautioned its bankers, when traveling to the United States, to t^e measures to 
safeguard client infonnation and supplied the TAS computers that some Swiss bankeis used. A 
2004 UBS policy statement provides: “When traveling cross-border, UBS AG employees 
always must remember that all clients of UBS AG expect us to tdee all nece:»ary steps to 
safeguard confidentiality. Client advisors are referred to separate guidance on the protection of 
confidential informatics and other avaiiabie resources that may assist.*'^^ Mr. Birkenfeid told 
die Subcommittee that UBS also cautioned its Swiss bankers to keep a low profile during their 
business trips to the United States so they would not attract attention from U.S. authorities. He 
noted, for example, that UBS business c^s did not include a reference to a private banker’s 
involvement in ‘Vealth managcmwit.”^^* He also said that some UBS Swiss private bankers 
who visited the United States on business told U.S. customs officials that they were instewi In the 
country for “pleasurc.”^^ 

E>ocum«itation obtained by the Subcommittee indicates that UBS also provided training 
to its client advisors on how to detect - and avoid - surveillance by U.S. customs agents and law 
enforcement officers. An undated UBS training document entitled, “Case Studies Cross-Border 
Workshop NAM” provides a scries of scenarios designed to train its personncl.^^^ An excerpt 
from one of the scenarios is as follows: 

“After passing immigration desk during your trip to USA/Canada, you arc 
intercepted by the authorities. By checking your Palm, they find all your client 
meetings. Fortunately you stored only very short remarks of the different 
meetings and no names. 

“As you spend around one week in the same hotel, the longer you stay there, the 
more you get the feeling of being observed. Sometimes you even doubt if all of 
the hotel employees are working for the hotel. A lot of client meetings are held in 
the suite of your hotel. 

“One morning you are intercepted by an FBI-agent. He looks for some 
information about one of your clients and explains to you. that your client is 
involved in illegal activities. 


JjJ. at 55. See also reference to TAS in UBS Minutes of a May 2003 meeting of the Geneva Private Bank North 
America International group (5/14/03), Bates Nos. PSI-OPB* 119*20 at 119. 

“Cross-Border Banking Activities into the United States (version November 2004),” prepared by UBS, Bates 
Nos. PSi-OPB, at 104 (emphasis in original). 

Birkenfeid deposition, at 1 58. See also UBS Minutes of a May 2003 meeting of the Geneva Private B«ik North 
America International group (5/14/03) at 2 (“Do nw indicate Wealth Ivlanagement but only UBS AG on the new 
business cards”). 

Birkenfeid deposition, at 166. 

Case Studies Cross-Border Woiksht^ NAM, (undated) (emphasis in original). “NAM” refere to the North 
American division at UBS Switzerland. 
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**QuestiGn 1; Whaf would you do ia such a situation? 

“Question 2: What arc the signs indicating that something is going on?” 

The document does not indicate UBS’ preferred responses to these questicms. 

Mr. Birkenfeld told the Subcommittee that the UBS Swiss offices also employed 
techniques to help existing U.S. clients transfer money into and out of their accounts without 
identifying documentation. He noted, for example, diat while he was at UBS, the bank typically 
wired funds and engaged in securities transactlcms widiout including client-specific information; 
instead the bank typically stated on the required documentation that the transaction was “on 
behalf of UBS for one of our clients.”'*" He indicated that as the European Union tightened the 
rules for wire transfers, requiring the originating bank to identify the beneficial owner of the 
assets involved in a transaction, UBS Increasingly restricted its Swiss bankers* use of wire 
transfers.'*^® He said that UBS began to require clients to fly to Switzerland to withdraw cash 
from an account. 

The Statement of Facts in the Birkenfeld criminal case describes additional actions taken 
by UBS bankers to help U.S. clients manage their Swiss accounts without alerting U.S. 
authorities. It states, for example, that UBS bankers advised U.S. clients to withdraw funds from 
their accounts using Swiss credit cards that “could not be discovered by United States 
authorities”; to “destroy all off-shore banking recoixls existing in the United States”; and to 
“misrejHesenl the receipt of funds from the Swiss bank account in the United States as loans 
from the Swiss Bank.”^° The Statement of Facts also discloses that, on one occasion, “at the^ 
request of a U.S. client, defendant Birkenfeld purchased diamonds using that U.S. client’s Swiss 
bank account funds and smuggled the diamonds into the United Slates in a toothpaste tube,” 
presumably so that the U.S. client could obtain possession of his Swiss assets without alerting 
U.S. authorities,^** It also states Utat Mr. Biritenfeld and his business associate Mario Slagg! 
“accepted bundles of checks from U.S. clients and facilitated the deposit of those checks into 
accounts at the Swiss bank” and elsewhere, presumably to assist the clients in making transfers 
to their Swiss accounts, again without alerting U.S. authorities.**^ 

Hold mail accounts, encrypted computers, wire transfers without client names, Swiss 
credit cards, requirements that clients travel outside of the United Slates to get information about 
their accounts - the consistent element in all of these UBS techniques is the effort to help U.S. 
clients hide assets sent to Switzerland. These UBS procedures, practices, and policies can also 
facilitate, and in some cases have resulted in. tax evasion by Ihe bank’s U.S. clients. 


Birkenfeld deposition, ai 247. 
””^. 31251 . 

Birkenfeld Statement of Facts, at 3. 
]d. at 4. 

**' M- 
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(5) Violating Restrictions on U.S. Activities 

The UBS practices just described, related to Swiss banker activities undcrtdcen in the 
United States to recruit and service U.S. clients, may have violated U.S. law as well as UBS 
policy. As explained earlier, U.S. securities and banking laws prohibit non-U.S. persons from 
advertising securities services or products, executing securities transactions, or performing 
banking services within the United States, without an appropriate license. Moreover, U.S. tax 
laws may require a foreign financial institution to report to Ac IRS on 1099 Forms sales of non- 
U.S. securities effected in the United States, such as by executing a transaction by a broker 
physically in the United States or ordering the completion of a transaction through telephcme 
calls or emails originating from the United States. 

It was to avoid violating U.S. law, exceeding Its licensed activities, or triggering 1099 
reporting requirements, that caused UBS to issue policy statements restricting Ae activities that 
its non-U.S. lakers could undertake while in Ae United States. Its 2002 and 2004 policy 
statements, for example, prohibited UBS Swiss bankers, while in the United States, from 
advertising securities products to their clients, informing clients of how Acir security portfolios 
were performing, providing copies of account statements, or using U.S. mails, faxes, telephone 
calls or email to discuss a client’s securities porlfolio.^^^ UBS also prohibited its Swiss bankers 
from prospecting for new clients while in the United States, soliciting new accounts, or obtaining 
signatures on account opening documentation. 

Despite Aese prohibitions, it appears that UBS Swiss bankers in the United States 
servicing U.S. clients routinely undertook actions that contravened the UBS restrictions. Mr. 
Birkcnfeld described, for example, an art festival sponsored by UBS in Miami each year, vritich 
he attended with oAer Swiss bankers for the express purpose of soliciting new accounts. “We 
went to these events. We went to dinners, we went to art exhibitions, we went to private homes 
as private bankers, knowingly by management that they were paying for our hotel, paying for our 
airfare, p^lng us our salary, and getting us tickets to the UBS VIP lent to drink champagne with 
clients.*’^ He testified that he witnessed Swiss bankers soliciting new accounts and completing 
account opening documentation while In the United State.*!. He testified that in some cases, 
“instead of saying, ‘I signed it in New York,’ they brought the forms back to Geneva and they 
pul in ‘Geneva,’”^* When asked whether he had promoted securities products during his trips to 
Ac United States, he responded, “We were promoting anything.”^^* 

Mr. Birkcnfeld also told the Subcommittee that UBS Swiss bankers routinely 
communicated with Acir U.S. clients about the status of their accounts, including their securities 
portfolios. He said that some Swiss private bankers communicated with their U.S. clients by 

See "Wealth Management and Business Banking Oient Advisor's Guidelines for Implementation and 
Managwnent of Discrctimwry Asset Management Relationship with U.S. Clients ” (undated but likely late 2(X)1 ); 
"Cross-Border Banking Activities into the United Slates (version November 2004)," prepared by UBS. Bales Nos. 
PSl-OPB, at 103-105 (emphasis in original). 

"■*Birkenfcid deposition, at 1 14. 

at ns, 125. 

*^''id.at Ml. 
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telephone or fax, or by sending o<x:aslonal documents to them in the United States by overnight 
mail.**’ He said the bankers sometimes used code names during the telephone calls, so that the 
U.S. client would not have to identify themselves by name, in case anyone was listening.*** He 
said that U.S. clients generally did not like scndinc or receiving emails via computer, “because 
they didn’t want that link, for obvious reasons.”**^ Nevertheless, some clients did use email, as 
shown in the case involving Mr. Birkenfeld and Mr. Olenicoff, examined further below. Mr. 
Birkenfeld also described how Swiss bakers brought into the United States information about 
clients* accounts and securiti^ portfolios. He told the Subcommittee that his day-to-day 
interactions with clients were in direct contradictiem to the restrictions set out in UBS’ policy 
statements. He indicated those policies simply were not enforced while he was at the bank.*” 

2007 UBS Restrictions on U.S. Activities. In June 2007, UBS issued a new version of 
its |x>licy statement restricting activities in the United States by its non-U.S. bankers.*^’ This 
document repeated the prohibitions in the 2004 policy statement, while adding extensive new 
restrictions. For exjunple, the 2007 policy statement states that, while non-U.S. UBS bakers 
could continue to travel to the United States, “[tjravels must be kepi to a minimum,” and each 
traveling officer must be trained in and sign a certificate confirming compliance with the travel 
restrictions, inform his or her superior prior to a trip of planned events and clients to be visited, 
and report after the trip to the supCTvisor about all trip developments.*” The policy statement 
goes on to state that “UBS will abstain from any active prospecting of any U.S. based persons,” 
although it would continue to accept referrals from existing clients or “U.S. Licensed 
Officers.”*” In addition, it states that non-U.S. UBS bankers “must abstain from any activity 
that could be constnied as soliciting securities or banking business from persons located In the 
United States,” and “must not give any advice to proactive or existing clients on how to evade 
taxes or circumvent any other relevant restrictions.”* 


Id. at 60. 
at 63-64. 

**’id.at6l. 

Mr, Birkenfeld told the Subcommittee that he was cKrt even aware of the restrictions until May 2005, when a 
colleague showed him the 2004 policy statement on an intemsi UBS computer system. He said that after being 
shown Che 2004 policy statement, he sent emails, m June 2005, to the UB5 legal and compliance divisions asking 
about the contradiction between the policy statement and his day-to-day activities. He provided copies ofUiese 
emails, which he said were never responded to in writing. Birkenfeld deposition, at 108-109,125-26. He told the 
Subcommittee (hat he also brought the issue to the attoition ofhis immediate supervisor whom he said, 'Relied at 
me and said, ’Why arc you getting everyone riled up?*“ld.at 126-27. He lesiifted that he then Iwought the 2004 
policy statement to two outside law firms, both of which advised him to resign. |^. at 127. Mr. Birkenfeld resigned 
from UBS in October 2005. 

See “Restrictions on Cross-Border Banking and Financial Services Activities: Country Paper USA (Effective 
Date June. I si. 2007),” (otherwise undated). 

"'Id. at 4. 
at 8. 

y. at 5. 6 (emphasis in original). 
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2067 Travel Ban to the United States. In November 2007, UBS wait fijrther, 
essentially ending all travel by its Swiss bankers to the United States to solicit new business. 
UBS stated in an internal memorandum that it b»l decided “to realign the business model for 
U.S. clients by focusing our resources on our wealth management operations based in the United 
States ... and UBS Swiss Financial Advisors in 2Uirich.’'^^® UBS materials statol that UBS 
would pertnit “new account opening for securities related services only within those 
and would service existing U.S. clients only when those clients were outside of die United Slates 
and, for example, visiting Switzerland or utilizing telephone calls, faxes or other communication 
systems from outside die United States.^^ A document providing talking points to UBS bankers 
on how to inform dieir U.S. clients about the new policy suggests telling them: “Client advisors, 

including myself, will no longer be traveling outside of Switzerland to meet you [WJe will 

not be able to communicate witii you about your securities account when you are in the United 
States. ... [W]c will not be able to execute your securities Instructions if wc are not satisfied that 
you are outside the U.S. giving such orders.”^” 

Hie talking points also indicate that for a client who asked: “If I decide to transfer my 
assets to SFA [Swiss Financial Advisers], will Swiss client confidentiality still apply?,” the 
recommended response was: “An SFA representative would be the best person to answer that 
question, but my understanding is that, although your infomiation would be reported to the IRS 
and potentially available to the SEC, It otherwise generally would be covered by Swiss financial 
privacy protections.”'** For a client who asked: “What if 1 do not want U.S. tax reporting 
services or to supply a W-9?,” the recommended response was: “Then you may retain your 
current account subject to the modifications 1 just described.”**' Those modifications included 
keeping all communications about the account outside of the United States. 

According to UBS, the new policy, including the travel ban, became effective in 
November 2007, although a few previously planned business trips to the United Stales were 
allowed in December. UBS informed the Committee that, since January 2008, none of its Swiss 
private bankers has made a business trip to the United Slates.**^ 


See, e.g.. UBS mteraal memorandum addressed to “Colleagues” regarding “Changes in business model for U.S, 
private clients,"! 1 1/15/08). 

*”ld- 

UBS prepared document with the heading. “Privileged and Confidential: Lcttcn to Existing U.S. Clients with 
Mwe diM CHF 50.000 Who have Not been Informed Orally either to Retained Mail or Send to Non-U.S. Address," 
(undated but likely in (tf after November 2007) (heading using all capital letters converted to initial capita format) 
(apparent form letter providing guidance to U.S. clients on the November 2007 policy). 

UBS prepared document widi the heading, "Talking PoirHs for informing U.S. Private Clients with Securities 
Holdings about the Realignment of cwr Business Model Plus Q&A." (undated but likely in or after November 2007) 
(heading using ail capital letters converted to iniljal capita! format). 

"“id. at 3. 
at 1-2. 

Suteommittec interview ofllBS. reprcs«ited by outside legal counsel (6/19/08). 
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Contt^ to this representation by UBS, however, a Subcommittee review of the relevant 
travel data for the Swiss bankere detemiined that, from January to 2008, UBS client 

advisors made twelve trips to the United States, travelling from Switzerland to New Y otk, 

Miami, San Francisco, and Las Vegas. The Customs 1-94 Forms indicate that, on half of these 
trips, the Swiss bankers Indicated they were travelling for business purposes, while on the other 
half, the Swiss bankers indicated d)ey were travelling to the United States for non-business 
purposes. With respect to Mr. LlechtI, head of the UBS Wealth Management Americas division, 
the 1-94 Form shows that he arrived in the United States on April 20. 2008, on business. There is 
no record of his departure to date. 

The clear contrast between the UBS policy restrictions dating back to at least 2002, and 
the activities underUdien by UBS Swiss bankers while traveling in the United States, as described 
by Mr. Birkenfeld in his deposition, In connection with his recent indictment, and in interna! 

UBS documents, suggests that until recently, the UBS restrictions were not being enforced. This 
lack of enforcement, In turn, raises concerns that UBS Swiss bankers with U.S. clients may have 
been routinely violating not only the bank’s interna! policies, but also U.S. law, UBS is currently 
under investigation by the SEC, IRS, and Department of Justice regarding the activities of its 
Swiss bankers in the United States. 

C. Olenicoff Accounts 

Concerns raised by the activities of UBS Swiss bankers servicing accounts for U.S. 
clients are further illustrated by the UBS accounts opened in Switzerland by Mr. Birkenfeld for 
Igor Olenicoff. 

Mr. Olenicoff Is a billionaire real estate developer, U.S. citizen, and resident of California 
and Florida.^ He is President and owner of Olen Properties Corporation. From 1 992 until 
2005, Mr. Olenicoff opened multiple accounts at banks in the Bahamas, England, Liechtenstein, 
and Switzerland. These accounts were opened In the name of multiple offshore corporations he 
controlled, including Guardian Guarantee Co., Ltd., New Guardian Bancorp ApS, Continental 
Realty Funding Coip.. National Depositewy Cbrp., Sovereign Bancorp Ltd., and Swiss Finance 
Corp.^*^ Some of his accounts were opened at UBS in Switzerland, and for a time. Mr. 
Olenicoff was Mr. Birkenfeid’s largest private banking client. 

In 2007. Mr. Olenicoff pled guilty to one criminal count of filing a false Income tax 
return by failing to disclose the foreign bank accounts he controHed.^®^ He was sentenced to two 
years probation and 120 hours of community service, and paid about $52 million to the IRS for 
six years of back taxes, interest, and penalties owed on assets and income hidden in foreign bank 


See pleading in United States v. Olenicoff . Case No. SA CR No. 07-227-CJC (C.D. Cal.) {hereinafter ‘*|U,n,|,ted 
States V. Olenicoff '): and United States v. Birkenfeld - 

United States v. OtenicofT . Pica Agreement for Defendant Igor M. OJenicofTt I2n0/07) (hereinafter Olenicoff 
Plea Agreemem), M 4. 
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accounts.^ In 2008, Mr. BIHcenfeld pled guilty to conspiring with Mr. Ofenicoff to defraud die 
1 RS and avoid payment of taxes owed on about $200 million in assets transferred to accounts in 
Switzerland and Liechtenstein.^’ 

The Subcwnmittec obtained a number of documents related to the Olenicoff and 
BiHcenfeld m^tera which help iiiustrate the actions taken by UBS private bankers and odiers to 
help U.S. clients conceal their assets and evade U.S. taxes. 

Account Opening. Mr. Birkenfeld told the Subcommittee that he first heard Mr. 
Olenicoffs name while working at Barclays Bank.^ In 2001, soon after be began woHcing for 
UBS, he contacted Mr. OlcnicofTin California, flew to California for a meeting with Mr. 
Olenicoff and his son, and persuaded them to move foeir account to UBS in Switzerland.**’ 

Mr. Olenicoff told Mr. Birkenfeld that he would like to open the UBS account in the 
name of Guardian Guarantee Coip. (GGC), one of the Bahamas corporations he controiled.*’^ 
Mr. BlHcenfeld provided foe account opening documentation to Mr. OlenicofTin California, and 
to a Bahamas firm that administered GGC.* ' Mr. Olenicoff returned foe completed forms.*’^ 
On a UBS form that asked for foe identity of foe “beneficial owner of foe assets” to be deposited 
Into the account, Mr. Olenicoff identified GGC ?s the beneficial owner and listed himself and his 
son as foe “contracting partners” who would infcMin UBS of any ownership change.*” Mr. 
Olenicoff also made himself and other family members account signatories.*’* Mr. Birkenfeld 
agreed to open the account on those terms, even though be knew Mr. Olenicoff was the true 
beneficial owner of the assets, and the Bahamas corporation was being used to conceal that 
ownership. 


*** See “California Reai Estate Developer S^tenced for Filing a False Tax Return and Failure to Disclose Foreign 
Bank Accounts to IRS,” in “Examples of General Tax Fraud Investigations FY200S,*' Internal Revenue Service, 
htlp;/-'www.irs.gov/compliance/enforcemcnt/article/0.,id=l74630,(K).html (viewed 7/14/08). 

BlHcenfeld Statement of Facts. 

^ According to Mr. Birkenfeld, Mr. Olenicoffhad been a client at Barclay's Bank in the Bahamas. Mr. Blrkenfbld 
wasdien working for BarciiQ'S Bank in Switzerland. He said that, after joining the Qi Program in 2001, Barclays 
decided to close all of its Bahamas accounts with U.S. clients, including Mr. Olenicoff. Mr. Birkenfeld said that the 
Barclays account manager in the Bahamas telephoned him to see if the Swiss office could accept the Olenicoff 
acccHint. Mr. Birkenfeld said that he was then in the process of changing Jobs from Barclays to UBS. Birkenfeld 
Deposition at 206-209. 

Birkenfeld deposition at 206-209; email from Mr. Birkentd to Mr. OlenicofT and his son (7/26/01), Bates No. SW 
67087. 

See,e,g., email from Mr. OlenicofT to Mr, Birkenfeld (1(VII/0I), Bates Nos. SW 66660-6!. 

OtenicoiTPlea Agreement, at 4; Birkenfeld Statement of Facts, at 5; handwritten note From Mr. Birkenfeld 
(undated). Bales No. SW 67527; letter from McKituiey. Bancroft & Hughes of the Bdtamas to Mr. Olenicoff 
{!0/)7/01), Bates No. SW 17013. 

L«tcr from Mr. Olenicoff to Mr. Birkcrtfeld, (10/23/01), Bates No. SW 66645. 

UBS Verification of the beneficial owner’s Identity, signed by Mr. Olenicoff and his son. (10/23^1). Bates No. 
SW66648. Another document idwtlified Mr. Olenicoff as GGC's president and his son as GGCs secretary. UBS 
Authwized signatories { 10/23/01), Bales No. SW 66649. 

UBS Authorized signatories (10/23/01), Bales No. SW 66649. 
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As part of the account opening process, Mr. Olenicoff and his son signed a UBS femn 
that “instrtict[ed] UBS AG with re^>ect to the above mentioned account not to invest in or hold 
US securities within the meaning of the relevant Quaiifted Intermediary Agreement.”^” By 
ruling out U.S. security investments, the Otenicoffs ensured that die account would not be 
reported to the IRS under the Q! Program, in December 2001, Mr. OicnicofF transferred djout 
$89 million from Barclays Bank in the Bahamas to the new GGC account at UBS in 
Switzerland.^’* 


R<^tructuriDg Oienicofl' A^ets. To help develop the Olenicoff account, Mr. Biiienfeid 
enlisted the services of Mario StaggI, part owner of a Liechtenstein trust company, New Haven 
Treuhand AG. In November 2001, Mr. Olenicoff and his son travelled to U«:htenstein and met 
with Mr. StaggI and his partner, Klaus Biedermann.*’’ During that meeting and in sub^uent 
discussions, Mr. Olenicoff sought advice on how to restructure his offshoro assets, taking into 
consideration the twin goals of avoiding taxes and maintaining “anonymity." 


The documents show that a number of proposals were considered. In one email, Mr. 
StaggI stated: “The shares in OLEN US arc ‘owned’ by the Bahamian Company. In order to 
avoid any potential exposure in a tax point of view we would recommend to transfer the 


Bahamian company shares into a Danish Holding Compaiw. The Danish Holding Company 
would be owned by the first of the Liechtenstein Trusts.”^ He also wrote: 


“The cash available for UBS and Neue Bank can basically be held by the second 
Liechtenstein Trust. . . . There is an easy way to gel around [VAT taxes] by interposing 
an ‘off-shore’ jurisdiction since services ren^red and charg^ to non Swiss or non 
Liechtenstein entities are not liable to VAT. We would recommend the second 
Liechtenstein Trust being the shareholder of the investment ‘off-shore’ vehicle. The 
Jurisdiction could be the British Virgin Islands (BVl), Panama, Gibraltar. . . . The 
administration would be looked after by New Haven in Liechtenstein. Tlie second 
advantage of interposing the ‘off-shore’ vehicle would lead to another ‘saf{e]ty-break’ In 
a tax and anonymity aspect.’’*” 


Mr. Olenicoff responded In part by stating: “It is the preference of the current holder of 
the stock, a Bahamian Corporation to move the ownership to an onshore entity, but one which 
provided complete anonymity as to the beneficial owners."*”’ In a later email, Mr. StaggI 
observed: “Subsequent to our telephone discussion of last week your most recent e-mail made it 


UBS waivCT of righl lo invest in U.S. sreurilies, signed Mr. Olenicoff and his sem ( i0/23/t)l ), Bates No. SW 

66652. 

OienicoffPlea Agreement, at <1. 

See ernail from Mr. OienicotT lo Mr. StaggI. (12/1/01), Bates No. S W 65109 (“wc ail enjt^ed our stay in your 
beautiful counfty”). 

Email fi-wn Mr. Static to Mr. Olenicoff ie‘*Various.’*{12/4/01), Bates No, SW 65110. 
id- See also Blrkenfeld Statement of Facts, at 5. 

Email from Mr. OiemcolTto Mr. StaggI re “Structure Discussi(m,”(l2^A)l),Bates No. SW 65i 1 1. 
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very clear to me -- you want to become on-:Aore - but still maintain an off-shore ^atus in tax and 
protection point of view.”^*’ 

In iale200i, Mr. Olenicoff authorized Mr. Staggl’s trust company, New Haven, to 
establish a Liechtenstein tmsl, The Landmark Settlement, and a Danish corporation. New 
Guardian Bancorp, on his behalf. Mr. Slaggl caused to be executed a “Letter of Intent” which 
stated that New Haven would hold the mist property for the benefit of Mr. OIcnicoff and, after 
his demise, for his children.**^ Mr. Staggt wrote to Mr. OIcnicofT: 

“First, we will establish the Liechtenstein Trust to be known as ‘The Landmark 

Settlement.' AM the information we need in order to proceed are available at our offices. 

New Haven will be the trustee. Sheltons, our correspondent in Dancmark, agreed to 

Incorporate ‘New Guardian Bancorp’ wholly owned by the Liechtenstein ‘The Landmark 

Settlement.’”^*^ 

At Mr. OlenicofTs direction, Mr. Birkenfeid arranged a transfer of $40,000 from the 
GGC account a UBS to finance the set up of the two new enlitles.^*^ Mr. Olenicoff then opened 
accounts in the name of New Guardian Bancorp (NBG) at UBS in Switzerland and in the name 
of NBG and Landmark Settlement at Neue Bank in Liechtenstein. 

In January 2002, Mr. OlenicofTs companion, Jeanette Buliington, opened a personal 
account at UBS in Swltzerland.^^^ As part of the account opening documentation, she sign^ 
one document instructing UBS not to Invest her funds in U.S. securities “within the meaning of 
the relevant Qualified Intermediary Agreement”*** She signed another stating: “I am aware of 
the new tax regulations. To this end, 1 declare that I expressly agree that my account shall be 
froMn for all investments in US securities.”**^ These documents appear designed to ensure her 
account would not be disclosed to the IRS under the QI Program. 

Traesferriug U.& Securities Portfolio. In March 2002, Mr. Birkenfeid and Mr. Staggl 
helped Mr. Olenicoff transfer $60 million in U.S. securities from a “Smith Barney portfolio” to 
the NGB account at Neue Bank in Liechtenstein. Mr. Staggl explained that the transfer could go 
directly to NGB or, alternatively, to Landmark Settlement which owned NGB, but advised 
against sending the securities to an account opened in Mr. OlenicofTs personal name, since that 
could “Jeopardize” the structure by exposing his association with the assets: 


**' Email from Mr. Staggl to Mr. OIcnicofT re “Structure, ” (Jan. 2002), Bates No. SW 67200, 

Birkenfeid Stalerncm ofFacts, at 5. 

Email from Mr. Olenicoff to Mr. Staggl re “Structure,” ( 1/8/02). Bates No. SW 65 103. See also Danish 
Commerce and Companies Agency Extract for New Giardian Bancorp ApS, (1/18/02), Bates No. SW 66922. 

**'* See, e.g., email fiwn Mr. Olenicoff to Mr. Birkenfeid authorizing transfer, (12/27/01), Bates No. SW 67081, 
UBS Verification of beneficial owner’s Identity. ( 1/22/02). Bates No. SW 66974. 

UBS Waiver ofri^l to invest in US securitiw, (1/22/02), Bates No. SW 66977. 

UBS Supplement for new Account US Status: Assets and Incwne/Declaration for US Taxable Persons, (undated 
but likely 1/22A)2}. Bates No. SW 66982. 



392 


Case 1:09-mc-20423-ASG Document 2 


Entered on FLSD Docket 02/19/2009 Page 65 of 100 


108 

“mhe transfer of the Smith Barney portfolio to Neue Bank ... would [in] no danger or 
exposure whatsoever. ... [Tlo pul yowniind at rest, the portfolio arriving fiwn Smith 
Barney wil! be put into Landmark Senlemenl account held with Neue Bank for the time 
being. . .. 1 would not recommend to open a persona! account in your name since this 
could potentially jeopardize the stiuclure. For the time being you and Andrei are 
signatories on Landmaik Settlement’s bank account wifo Neue Bank. You may 
remember that you signed blank account signature cards for Neue Bank at the occasion of 
our meeting in Liechtenstein and one card has been used for New Guardian Bancorp and 
the other for Landmm-k Settlement.”^** 

In April 2002, Mr. StaggI provided Mr. Olcnicoff with wire transfer instructions to move 
the $60 million in U.S. sK^urities directly to the NGB account at Neue Bank. The wire transfer 
instructions specified, however, that SmiUi Barney send the securities to “Neue Bank” without 
spccitying the ultimate recipient of the securities. Mr. Staggi’s email explained: “For secrecy 
purpose, there is no need to mention ‘New Guardian Bancorp. Aps’, but, if you prefer to do so 
the name of the beneficiary can be mentioned.”**^ The transfer took place in April. Although 
the Neue account afterwards contained substantial U.S. securities, the account was apparently 
never disclosed to the IRS under the Q1 Program. 

Many other documents reviewed by the Subcommittee demonstrate Mr. OlenicoPTs 
direct control of the UBS accounts opened in the names of GCC and NBC and the millionsof 
dollars in assets held within those accounts. For example, on several occasions Mr. Olenicoff 
directed Mr. Birkcnfeld to open new accounts for the coiporate entities, move substantial fends 
from one UBS account to another, and close two of the accounts after a new one had been 
opened.*^* On another occasion, Mr. Olcnicoff t^pears to have transferred substantial real estate 
assets in the United States from an entity he controlled in the Bahamas, National Depository 
Company, Ltd., to the Landmark Settlement in Liechtenstein.^” On still another occasion, Mr. 
Olenicoff authorized Mr. Birkenfeld to issue five UBS credit cards for one of the UBS corporate 
accounts, and then appears to have cancelled those cards two weeks later. 

By 2005, Mr. Olenicoff had transferred a total of about $200 million in assets Into the 
Swiss and Liechtenstein accounts opened in the name of entities that he controlled. Although 


■*" Email frtffn Mr. StaggI to Mr. Birkenfeld and Mr. Olenicoff re "New Guardian - Status." (3/7/02). Bates No. SW 
67196. 

Email from Mr. StaggI to Mr. Olenicoff re "Smith Barney Transfer.” (4/23/02). Bates No. SW 65120; Email from 
Mr. Olenicoff to Mr. Staggic re "Smith Barney Transfer,” (4/25/02); Bates No. SW 6733L 

** Olenicoff Pica Agreement, at 4-5. 

See. e.g., l«ler from Mr. Otenlcoffto Mr. Birkenfeld, (4/6fl)2>, Bales No. SW 66782; Utter from Andrei 
Olenicoff 10 Mr. Birkenfeld, (9/3/02), Bales No. SW 67659. 

See, e.g.. email fiwn Mr. StaggI to Mr, Olcnicoff. with copy to Mr. Birkenfeld, (6/8/04). Bates No. SW 16153; 
letter from Andrei Olenicoff to Mr. St^l, (undated). Bates Nos. 67934-37). 

Birkenfeld Statement of Facts, at 5; Letter from Mr. Olcnicoff to Mr. Birkenfeld, (3/25/02), BatM No. SW 66783 
(authorizing $100,000 to be transferred to a new UBS account to allow "issuarree of the five credit ewds we 
discussed”); lettw from Mr. Olenicoff to Mr. Birkenfeld. {4/6/02). Bates No. SW 66782 (cancelling the five credit 
cards two weeks later). 
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Mr, Olenicoff cle^ly exercised control over the UBS accounts and assets. Mr. OlenicofT never 
submined a W-9 Form to UBS admitting he was the beneficial owner, and UBS never filed a 
1099 Form with the IRS reporting the accounts. As Mr, Birkenfeld put it, when asked ifthe 
accounts were undeclared, he responded, “Yes. Every 

In 2005, after Mr. Birkenfeld left UBS, he and Mr. Staggl met with Mr. Olenicoff in 
Liechtaistein and advised him to transfer bis assets from UBS to Neue Bank In Liechtenstein, 
“becaure Liechtenstein had better bank secrecy laws than Switzerland.” Mr. Olenicoff agreed, 
and transferred his assets from UBS to Ncuc Bank that year.*’^ 

By 2007, Mr. Olenicoffs offshore assets had been discovered 1^ the IRS. By the end of 
the year, he had pled guilty; Mr. Birkenfeld pled guilty by mid-2008. Mr. Staggl, who is under 
indictmentfor his role in managing the Olenicoff assets, remains at large in Liechtenstein and 
has been declared by the U.S. Government to be a fugitive. 

The Olenicoff accounts at UBS were open for about four years, from 200 1 until 2005. 
During that time, Mr. Birkenfeld has admitted that he conspired with Mr. Olenicoff to help him 
evade U.S. taxes by hiding hts assets in Switzerland and Liechtenstein. To accomplish that end, 
Mr. Birkenfeld assisted Mr. Olenicoff in forming a Liechtenstein trust and Danish corporation fay 
directing him to a Liechtenstein trust company that offered formation services, opening UBS 
accounts in the names of those entities, allowing Mr. Olenicoff to omit his beneficial owncr^lp 
of the account assets on internal UBS forms, and helping him circumvent disclosure of the 
accounts to the IRS under the QI Pro^am by signing forms instructing UBS not to purchase U.S. 
securities for those accounts. Mr. Birkenfeld allowed Mr. Olenicoff to transfer tens of millions 
of dollars from other offshore accounts into the new UBS accounts, with no apparent questions 
about the source of the funds. He took instructions from Mr. Olenicoff about how to invest the 
funds in the UBS accounts, using email, letters, and faxes to and from the United States, even 
though Mr. Birkenfeld was not licensed to handle securities in the United States. 

The Subcommittee does not know the extent to which Mr. Birkenfeid’s actions were 
typical ofUBS Swiss bankers; it has been unable to obtain internal UBS account documentation 
comparable to the documentation obtained from LOT. Mr. Birkenfeld told the Subcommittee 
that he did not view his actions as out of the ordinary. If tree, the Olenicoff case history may be 
one of many within UBS Swiss operations that raise concerns. 

D. Analysis 

Unlike LOT, UBS did not generally refrain from conducting banking operations within 
the United States. UBS Swiss bankers targeted U.S. clients, traveled across the country in search 
of wealthy individuals, and aggressively marketed their services to U.S. taxpayers who might 
otherwise never have opened Swiss accounts, UBS practices resulted in its U.S. clients 
maintaining undeclared Swiss accounts that collectively held billions of dollars in assets dial 
were not di«:losed to the IRS. UBS serviced these accounts, in part, by offering banking and 


Birkenfeld Deposition, at 209. 

Birkenfeld Sialemenl of Facts, at 6; Birkenfeld deposition, at 209>210. 
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securities products and services within the United States that UBS Swiss bankers ware not 
licensed to provide. Swiss bank secrecy laws hid not cMily the misconduct of U.S. taxpayers 
hiding as^ts at UBS in Switzerland, but also the actions taken by UBS bankers to assist those 
U.S. clients. 

UBS has now stopped all travel by its Swiss bankers to the United States, issued more 
restrictive policies, and is conducting an internal review to gauge the nature extent of the 
problem. UBS also cooperated widi this Subcommittee in its efforts to gain a full understanding 
of the facts and issues. 


n H U 
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1. Introduction 


1.1 introducMmondBoci^ounc) 

TNs repofi has been prepared by Jbe Legd ond Risk & Compiance funcfiore of UBS Wectilh Wonogemenf 
cKid Buaness Bar&jrig CV/M&Wl and looks of the wctentofbosifwss that WM8.BB carries out with ond fix 
Nor* W9 US Persons. II was prepared vwlh the help ond Ir^JUf of ^sirsess Sector North Am»ica (“NAMJ, 
heodsd by Michel Guignard and its content has been ogreed with NAM. 

1.2 Scope of the Review and Approach Allied 

This report locuses on business in WM&BB’s booWng centre Switzerlond iprimaJy wifNn the Weotth 
McBvagemenI Infernaiionol Busirtess Area) with NorvW9 persons resWer# In the Utvted States {note that 
WMiBB also services a significant number of Non-W9<ustcxnefS who ore curently not resldirtg in tt» US. 

TNs segment should not trigger the corscerns oullitsed in more detcd in this report but a is understood that 
this copulation creoles poienl'al chonge monogemeni issues). WM&BB's booking centres abroad orJy 
service a tirrvled number of US resident Norv-W9 customers, (see overview or* page 6} ond we subject to 
the some rutesas Swiss booked dents. This report does not therefore consber in detail WMiBB's locaibns 
abrood nor does it consider any other businesses servicing US persons within the UBS Group such as 
Investment Bonk. Gldjot Asset Morsogement or those businesses physically locoled in the US such os WM 
(USA)'s business, WMiBB s business conducted through UBS AG. New York Branch etc. 

TNs r^crl also focuses primorilyon the risk isajesoriang from Securities ond Exchonge Cortvnissfon f5EC) 
oversight and / cr regutotions affecting burfness with US Resident Non-W9s. In porliculor, it focuses on SEC 
rsrtes governing morketlng ond communicoting into the US and deoirng with US custorrws. Only 
peripheroUy does this paper discuss the issues orisirrg under the US InterrKJl Revenue Services pRSl 
QuoBfied Intermedk^y fOT) regime ond the UBS Croup's orrongements fcr compfionce therewith. These 
Issues were ond ore deott with by specidst working groups in WM&BB. AdditiorioBy. we do not address ony 
- though it bears mentiofvrto thot we hove obtdned legol 


The appfooch we opprfy H to report on slolus by colegorisbg clwit segments otong rtsk-refevanl toclors f.e. 
cosh only cBents vs those hddng securities In o custody occoont. orrongements for moil instrucitons, value 
a1 assals os these impoct the communicotion issues etc.. 

We have oUo commented brietiy or* rekaled service modelsas for os they deol with US tesidenls. namely; 
exposures In our Hnondol Ptanntng ond Fmonciol IniermedicrY fflM") buanesses as wet! os e-bonking 
r^tionshlps. We hove also reviewed the bonking fxocess end to end over the tuM He span of the 
relotionsh^ i.e. prospecting, mwkeiing. account opening ond servicing. 

1.3 Key Hisdings / Conclusions 

The number of occounl r^alionshlps in WM&BB in SwitaerlorxJ with US residents where Ihe account holder 
has not providedo W-9 is cwrowmotety 52.000 (represenling CHF 17 bWion in assets). The business with US 
Readsnl Not>W9s generally loises the scxne types ol rid; os WM&BB's wider cross-border businesses roise. 
However, il is genially accepted thof due fo UBS AG’s US feling. wider UBS Group exposure in the US ond 
Ihe pcwlicukaf regulolory environment exisTng there. Ihe risks ore l^her . Consequentiy additiorial miltgaiing 
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actions have been Ic&en to further reduce Ihe regitofory risk ossoctcsted with the business with US Resident 
NOfvW5>5. 

WM&BB has token the view that the key risk crises lr<MT» UBS AG in Switierlaod bek^ a non-SEC registered 
entity corrvnunlcating vwlh such ciwits ir> {of irilo) the US ccmcernfrig securities. This risk has been irrigated 
by a rjuniaer meosures ond toctors os described in this report. These includer* 

• 32,9.<«3 account r^torrshiprs vrifh US Resident non W-9 cients ae ccuh accounts only. They are 
therefore rot o foctor in cesessing risks regarding SEC conpikance. 

• remaining occowl retafionski^ (20^7) with US Readent non W9 clients hoveorrangemenfsin 
pioce to the eifeci that UBS do not enter into postal or e-mal communication into the USregcHcfir^ IT© 
poftlolos n 7.846 of these relalionsWps have teloined nral services ond the resi provide addresses fcr 
corre^orvJence outside the US}. ThocA>viouslysubslontk38ylimifs the comtntHiicalions rt^. 

• The bwiness has o mandate to strive hard to Increose the number of relationships that require r»o {or 
tittle) c(xmiur«ai»or> into the US. 

Guidr^nesare r* pioce (and lrainir>g hos been ar»d continues to be provided) forCSenI Advisors, 
indicating IheSrrstsolwhol they con do with respect to communicating info the USarxJwilh Cross- 
Border Banking Activities ©to the US generofly. These guideSnes (and lurther relevoni information) can 
be found under httpy/bw.ubs.c(an/DaQe/O/36/O.10e0.636-8O482-t-O.Q0.shtml . Adverflsit^Q c©d events in 
the US by or on bdTolf of norvus enfiftes tare prohtoited. Cold colftng / pro^aecting in the us and use of 
us jurisdictionol meons b amiiofty deorty prohfcHed. Guidonce on cortauct of existing retotionsh’ps is 
then provided. The attention paid in training, support ol BU Americos Infernolbnol monogement ond 
vvluotiy ddiy contact between Legal / Compfionce ond the NAM leom strongly indicotes thof the 
business b well owor e of the $er«sii'fveness of its services to US cfients. 
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2. Historical Information 


2.! Analysb'ltVf todote 

2.1.1 Bockground 

The isA>e of the bank's crcm-bord^ bus«%ess inlo the Ur^ed States has been the sublet intense legai / 
ConpBcjnce senrthy for quite some time. In 1999. lego! prepared o memo oulRn'ng the US regdatory 
framework refevant UBS's Wocith Monogement butiness conduct ed into the US from non-US offices. With 
UBS AG becoming a Quolifled Infermediory urxier the tRS Ql regime ortd the acqusilion of the former 
Pc^Webber bu^tess. Mjch discussions were infensified and ullimateiy led to an in-depth oroty^ bar^ 
urvrtertaken of the beginning of 2CDi. The resutts of this onotysis wwe presented to senior rrxmogemerd in 
Septanber 2001 and essenfatty entoled os principal recommerySofions; 

• the estobi^vnent of on SEC -registered Hwestmenl acKiser sub^tcry to deal with W9-custormrs who 
Ivpicdlly expect on active service model: orxf 

• locurtoi the bank's ocIMties when servicing US Resident NoryW9 customers by refroWng from use of US 
*^ur)sc^ctianal means". 

The first decision resuKed in the creation of UBS Swiss Hnondal Advisers AG ond Ihe second dectskyi in o 
chonge of the business model. II merits hQhfighling thot Ihe issue ot the so-called "deemed sales" rules 
which - taking o risk based approoch were ullimolelv regorded os being integrol lo UBS’s corrpliance with 
its Q! A^eement writh the IRS • further gotvorised Ihe process to moke odjusfments to Ihe then existing 
business models (or dealing with US Resident Non'W9 clients. 

2.1.2. Actions Token 

In Jonuory 3302. UBS implemenled strict principles for servicing U.S customers under Ihe heoding "Deemed 
Soles Guidelines' {for tut! details see maleriols at hltD:yfow.ub5.eom/paQe/0/36/0.1QB0.A36-S04&2-l- 
0.CQ.shimt) . In esserwe, these boij down lo o development of o 'ring-fenced' service model foi US ReskJeni 
Non-w9 dienfs having securities occoursls. i.e. reloined ny^ instfuctoris lo be in ploce and no securifles- 
relafed communications into Ihe US. in addition, the business was osked lo Ironsfer os mony odvisory / non* 
dscretiorory clients os possbie inlo disaetiorMsry mondaies. primcrilY in order to oddress Ihe deemed soles 
issue but oiso improve SEC / Securities Act complionce os o resist of the rnondolory 'Ving-lenclng", In 
Seplamber 2004, Business Sector North America TBS NAM"} oiso eslobfished o "Compeience Centre 
Deemed Sates” to furlher ensure 'mdementalion of ogreed principles. 

Difffog Q2 TXfZ. an fl-bosed tooi wos implemenled in SwitierloryJ lo moke sure that no securities relafed 
insiruclions cotid be given when the customer wos on U.S. leoitciry. In Q3 20CC. o project was irvlialed to 
"centralse” ol W9 US dients arid oB US Resident Non-W9 cSenfs to desigrtoted desks with a wew lo creating 
on enhonced control environmoni (ensuring thol those CKenf Advisers most familiar with the parlicdor 
lequitemenis related to dealings wlh such dienls were involved in these relalbnships elc.|. This project 
remaps ewrent and progress is Irocked on an ongdng basis. 

legc< / CompSonce has been in consion? conloci vrilh senior monogemeni BS NAM and has held vorious 
froWng sessorw wlh Client Acfvisors on cross border barring octhfliies info Ihe US. Most recer^tly, ipdoles 
were provided in 03 2034. Below h fhe slandaid presenlolion. 
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d>. Present Status 


3.1 us Resident Non W9 Clients 

A presenlafton describe ihe breodlh of Ife present business with US Retident Non W-9 cltenls has been 
prepared by M Gugnard (Regfonal Mofkel Manager BS NAM). The Ml presentation k embedded in this 
document of the end of tWs section CHid the (otavnrrg Nghighh the key aspects.’ 

3.1.1 CenfrdisalicHi Access 

In genera!. US Resident NorvW? cfenls ore now centroSsed within WM&BB {excepting those with the Private 
Bonks in SMI Wealth Monogement) In Ihe Buaneis Sector North Americos [Desks in Zurich, Geneva ond 
tugano). The centralisatiOTJ process sforted in Jonuory 2D03 or>d b over 9C% complete. The aim of the 
cenlraBsatk^’) exerdse was to concenttole honddrtg of these pcrticulorly sw^sittve dienf relahorvsh^ In the 
oreo with the tighesi esq^ertise. 

The Cenkaikotton Proce« storied wlh the cantrolfcotion oi ctf reievoni cBenIs lo Booking Centre 
Switzerlond Irom WM&B8‘s Intemoltonol booking centres os shown below. 



tn addition. wilKn booking centre Swilzerlard. o# cSenk were centrolised to the Business Sector North 
Americos desks in Zurich, Geneva or Lugono: 
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CffJoin colegcjries of dienis were exdixJed frorr^ the proces os shown betow. LorgelY these ore spedfic 
client segments a^eody honclied in o drstmcl manner within WM&BB. BAP tre employee occounts. FitAcse 
financial tntermerfofyretalionships (see secfion 3.2 ot this r^xid). FK / GK ore corporate clients (i,e, not 
indMduois}, NALOore dormonl rekalionshipsorKtSCAPare dents desigrtoied as hoving a "sensitive 
countr/* conrwclion under retevanl WMIBB policy.: 



The number ot US ffesWent Non W-9 occouni relalionsh^ ivjw hor>dled by the Business Sector North 
Amwicos De^in Swilzerland Is shown on the tolowif>g slide (note that reterences iri these slides 1o"cKents" 
ore oduaHy to occouni reiolionshps or»J in some coses, the some "client" may have more then orte 
occouni relaltonsNp - however WM&BB systems do rot a#ow to see the number ol Rnked account 
relationships); 
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TNj iM-eoks down os foSows in terms of client segment: 



As port ol Ihe centfofealion process, system reiWclions ore otso in place to prevent cny new accounts for 
US recent non-W9 dtenls be«g opened orrywhere other than on the Business Sector North Americas 
Desks. Iheretore going forward the cenfrotiratioo principles shovjfd be preserved. 

3.1.2 Clfenf Advisors TrovelSng to the US 

In the (osi yeor. we we od«sed thot 32 cSflerent Client Advisors from BS NAM have trovelted to the US on 
bu^ness. Onoveroge. each CBent Advisor visUod the US torSOdays per yeor, seeing 4 clients per day. TNs 
means that c^proMnolety 3.800 clients ere viuled in the US per yeor by WMiBB Client Adwson besed in 
Svwlzerlond. Client viats ore prioritised by ossel size, and Aftiueni cBenIs ore no! sailed. 
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No pnnfed ma»er b Joken bio Ihe US ond C8 wi be opporenl from Ihe above OH cfienis hove cash 
accounts or mc*e use erf other banking produch Ihol justify the Owt Adwsev vfeififig them. Gi»dtfin« 
have been esicrf^rf>ed In retotion to Ihe cor»docl of ctoss border business generoly rtto the US ctfxJ a copy 
of the present lex! is set out in Annex 1 to Ihk report. Troirwo merteriois {cose studes etc.) hove otso been 
dev^oped ond delivered to r^evcul Ctent Advisors to emphCBtse whot is and whol is not permisMble 
activity. 

Belcw is the presentation produced by ftS NAM on their business. 





3.2 US ReiJdent Non-W9 CHenli Deaibg wtth WMI.8B via Ftncssciol Infemiecfiartes 

CRM#") 


The following toWe showrs numbers of occount reloltonsKps wSh US Resident Non-W9 clients dealing wilh 
WMiBB ftvough a Svwss-based Fmoncial intermediory. The numbers wiB be included in the infotmalton 
shown in at above bt^ 3 is not open to os to isolole Ihe reloftonships which oppeor in bofh groups. 




US teMteist NenWf 

NonUt.«ed<M{US 

MTMnitfionWf 

teteriloMMp* WRh Cwtedy AccouN 


826 

?.686 

Assets (CNFi 

tA»4.4eA!tt> 1 

5.792.927,159 

MoKondupt WHheui Cuftedy 

AecewnI 

Arro.n1 number* 

64 

30 

Assets tem 

1.?4I.476 

I.00B.44B 


In these cases, under slondofd UBS FIM business mo<Ws. doy to doy (ond in most coses oil) dieni conloci Is 
vio ihe HM ond r>of drecily between UBS ond the undertytog cKenl. firther deloBs on Ihe spedfic FIM‘ 
retationshps con be provided if required. As on oskJe. note that WM4BB olso engoges in business with 9 US- 
based FiMs lhafdo, however exdusrvetybryvkcustomerswhoase rvot subject to US. fox {i.e. US Norv 
Resident Aliens}, Tl* segment does nof oeole SEC or Ol / deemed soles issues os we onty worV wilh US FlMs 
that hove the oppropriafe SEC retfsfiolions. 

as UBS Trusts. Eoundafloos and Other UBS Administered Structures Involving US 
Residents 

The tdiowing table ^es infermolion on UBS odrrrfrislored Trusts, foundations or other structures involving US 
regents. Ag<^. Ihe numbers may. to some extent be included 'm the informotion shown in 3. i above but it 
is not open to us to isolote the tetalorvsNps wHch oppeor in both groups. No such "doubie counfirvg wiM 
occur where Ihe nature of Ihe connection to Ihe US resident is •’mdireef" • e.g. there b o beneTreiory of Q 
Irusi structure fhal b resident in fhe US. 



16 

UU Truih. Fewvddlorw ond 0»wr UM AdmWitered Strveturei where one «» more o< the Senetlctote* 

315 

U«S Troll*. foimwkrftofM orsd Other U»S AdmWjlered SIroetiee* wlwre Ihe Settlor to o US Hotlooo? 
fMumbwt IHClUWHCTAXOOMiail . _ 

15 


U8S AG 

jAulo-Pt^itoled ra* Nome] 


Page tOot i 


CONFIDENTIAL TREATMENT REQUESTED 


U00006001 




406 


Case 1 :09-mc-20423-ASG Document 2 Entered on FLSD Docket 02/1 9/2009 Page 79 of 1 00 


aP 


Stifcfiy h4vBiM9*<i and 

C ort Bcto n Hol 

WMiM Mon W-9 Bo*Jn«» 
Leeo* Cempianea 


m frwsifc JtaWKic^iom and Ollwr «M Acbidntewed Ikwrt vw o»w or i»w» ol ttw 

:S3 
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WM&BB ftToridd Pksining poBcy h »hot ganefdty we do not take on relationsWps vwJh US reskien} seniors 
ond o lax opinkjn is required in the context ony structure invotving o UStesidenl settler or beoefeioty. 
According. It can be $ser» that the rwmber oX structures in ptoce is very smofi (total universe of FP 

stnjctures k over 10^ busts and towidallons ofKJar otininisIfaBon). 

3.4 E-BcB^ng RetcrIonsWp* with US Residents 


The follovA^Q loWe gives infcrmotton on UBS E-bankhg retafonsh^ with US residents. Ago'n. the nwnba's 
may. to some exteiM be inebded in the Intormafion shown n 3.1 obove, but ogoin if b not open to us to 
isotale the n^lionships which appear in both groups. 


Clerrf Aceeurtl Nwr^en bi Abacus wlh Domicie USA and 

rws 


97S 


f630 


MU'WSZl 


425’312’in 


333XW377 

Invested Assets in Cosh Accounts (CHf 1 

9Z253434 


E-bar*inQ tor US res'donl cusiomeis b constantly monitored by t.eQCit to ensure opprepnote resincitoru are 
put in place. 
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4. High-Level Risk Assessment For Various Client 
Segments 


4.1 RMc Auanmcnl 

As ccffi be seen from Ih© Wcrmalion above, WM&.BB's btwness retotionshfes wjJh US Readenl Norv-W9s are 
rroferlaJ both in number of cBenIs ond value cA oiseh. However . vorfew meosutes hove been pui in pface 
lo rr«1iga1e Ihe risks otiendant fo ihe buaness. 

4.1.1 TheOsk 

UBS AG; Swiizeriand. Is nol Ikrensed to conduct regulated octtvities wHNn the US. The primcary risk facing 
WMB^ fhweiwo in doding wtth US Residents gortoroltY (whether or not W9$), is thot wo ct© dieged by the 
SEC to hove cmied on socurihes related octtvities witNn the US tor US persons ogoinsl SEC regutotbn. 
SpedficoHy this B the rbk that WIA&BB has communfcoted vwlWn or into the US to US Persons regarding 
securities. 


4.1 .2 The Buaness 

There is no prospecting or martteling fcr WM8.B8's serwces (other than tor otr US operotions orto in the 
future our Swiss-based SEC -registered investment odviser entifyj petformBd on U JS. letrilory. AdditionoHy. 
as a r« 3 tlBr of policy. WM&BB does not accept occouni opervngs Itrough corespondence tor US resident 
clients. 

US ResWenl NorvW? CRenls who hold only cashcfa not expose UBS AG, Swilzwtond to the risk of 
communicating into the US regarding securifies ond con therefore be discownled for the purposes of 
assessirg risk in this respect, Of the remoirirsO US Resident NofvW9 occoont retoticrships. ever 20,000 hold 
ot least some securities (although this figure moybe in tod be lower to iKtodory deposits {i.e. cosh 
deposHsj beir^g reported on investment occounls). tnowview these are the higher risk clients, 

4.1 .3 Cross-Border Risk 

Conduefirg business on o 'aoss border boas (i,e. with noTHesident dienis in onyjurhdfclton) corries o 
certain amount ot rek due to the bhetersf cfifficulfles in reconcSlng ollen conflictirg taws ond regulotians. 
Whilst WMiBB seeks to comply with the taws ondregi^dions of the counWes into which it carries ou! 
business (e.g. through leslrictions on the types ot products oftered to dents and the way in which those 
products ore ottered), it is rot possbte to reduce the rota arising frCTn such business to lero. 

4.1 .4 Addilior>ol SpecHic Sieps 1o Mtigote Risk 

Itwre is no doi*>t fhot the US has its own spedfic risks due to the extent ot the UBS Group exposure ond Ihe 
vta4en> regutotory otmospher e. Therefore, lurlher steps hove been token over wid obove those generally 
token for the cross border businesses of the WM&BB. As desotoed in this report, these inctude the 
centrafisofton ot all US Resident NchvW9 business into the BS NAM Desks in ZwicK Geneva and logono: 
enswng that such clients ore retoirred mcBl cSents {i.e. no syslerrased communication by the Bonk into 
the US): providirg lixtber guidelines to CSent Advisors regorefing communicoltans with such clients, and 
kjwer leveh d Clienf Advisor virfs to wch dienis when compared to other business ateos. 
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♦Si TfDC Wealth 
8^ UDO Mmgmnt 


I S ( (‘iili'nli/alinit (.div .iiul 

\ 1 (){|(‘| \ \ \| 
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Overview of initiatives QI Deemed Sales / SEC 

' Measures fnon-W9) : Goal : 

* QI: no U.S. securities • Pass Qi audit 03 

• DS: Retained mail; PM 



Risks : 

•Compliance Risk 

• Liability Risk 

• Reputation Ride 


Worst <x>nseauence : 

• Loss of Qt status and of 
US banking license. 

• Ftnes/penalties 


Measures : 

• Centralize U.S. 
dients to dedicated 
centers of expertise 

Risks: 

- Limited service to 
W-9 clients 

• Managed risks 


Goal : 

• Risk reduction through 
improved control 
environment 

Worst conseouence: 

• As above 

• Further ad-hoc measures 
required 


Measures (W-9) : 

• Move VJ’9 dients to 
SEC-reg. entity 

Risks mitiQated: 

• UBS AG and NewCo In 


Goal : 

•SEOQt compliance 
•Retention / Sales 

Consequence: 

'Active servidr^ of exist. 


compliance with Ql/SEC and new dients 
• ^oduct/sendee compi. 'reduced litigation risk 
IRS tax reporting 2 
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BS NAM Key Figures (cash ratio) 

^UBS 

Asset Book Report Wealth Management September 2004 


Vni NOkTM MItllOMtOH W» KEfOktiilCHF 


C4A. FUurimt jntf Moacv Mvli«t 

3 479*71 

23% 

BomH 

3 02DBS7 

1t% 

EowtMi 

1 764 029 

11% 

U>S Monty Mtifctt fundi 

1 390 417 

9% 

U8S Bond Funds 

1 3S9 76S 

9% 

UBS Entiv Funds 

1 674 7S7 

11% 

UlS SditMV Funds 

646 891 

4% 

lad bWMdMnt Funds w sitti aocMmtnt 

424 J07 

3% 

OttMrttTytsifntfit funds 

17B S30 

1% 

StirBdtd Fmducts UBS tnd M Mfty w. stItt terMmtnt 

8S4S0S 

S% 

SVunnd Fraducts3fd atm w/a salts aoittnitnt 

46 014 

9% 


714 783 

t% 

ABotnilrr* Inrtstatiib M oarw w/e salts toiwmtnt 

9939 

0% 

OihtrAswts 

IBB 468 

1% 

Tolal lavwttd Aasots 

If 771 803 

180% 

Bddidotot fWf OtsB/Ctatdt OoM Md lat / londto) 

11 3U317 




InvtsMd Aastls f%) 

37*1Bri3B 
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Overview implemented mesures since 2005 

* Implamentation «f UBS AG, SFA 

♦ WMBBIrCH wtd* US-CMitr«{ii«tlon with MtAbllahiiwiit of • WMI>uniqu* AfffcMtit sagmwtt 
(0>250IC) M singl* |>elnt «f •ntry for US cBonts on Swits soil 

^ Ql Dosmed Soles intranet infennation portal 

4 NAM Center of Competence for Ql Deemed Sales menitorfng for WMBBftOI {sines OWH) 

4 NAM Center of Competence for functional Information sharing to Intamatlonal locations 
Stitt handtinfl US relationships (Ol. 2005) 

4 SUBITOP restriction on opening US relationship outside of WMI BS NAM (Nov 04) 


4l UBS St™. CONROENTlAl 

18 
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ap 


Master no. 
AccovH no. 


ROcksend^Adrcrsse 


^ wiurin lo {phtose u»e tsiun envelope) 


Tax Form US SedwBies 

Assets and Income 

Declaration for US Taxable Persons’ 


account hokJer? 


Nationality: 


In occordonce with the regulations app&cci:^ under US law telating to withholding tax. i 
declore. os the holder of the obove-mentior>ed account, that I om liobte to tox in the USA as 

0 US peison. I avail mysetf ot the followtng right: 

A) Waiver ol right to invest In US securities 
Option A1 (dents vrith bnvestments in US securities) 

1 would Rte to avoid disclosure of my idenlity to the US internal Revenue Service under the 
new tax regulations. To tNs end. I shaR sell dl my Investments in US securities before 

3! October 2000. If there should still be ony investments In US securities In rhy account otter 
this dale, I authorize UBS AG to seK such Investments at best market price at ony time before 
the end of 2000. 1 toke note that U8$ AG shall not accept any further instructions for sole Rom 
me in November ortd December 2000 in order to ovoid dupfcote solos of the some 
Investments, f expressly declare thot f ogree fhol my occount sholl be frozen for oil new 
tnvesfmenis in US securities as from I November 2000. 


Ploce/Oole 




’ to be kspt on ih; irtemat/ ot iho Borfc ort^. 

^ Jdii occouixr rwed to tl out ona >ign sepoote tormi. 

‘ IhH focrn mcy ofi^ be ligned in one place. 

lotm code', 
[lot inlemol u»e orly) 

&I393E Vt> pleoseconddei second poge (H wei 


aOVERNIWNT 

EXWBIT 
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Moster no. 

ap ' 

Account no. 


account' hc^en 

or 



fwW*mdo»#orty: 

Sgna>ufe ve'iSed/Sgned in my pteience: ■ — 

OU-lfel.; Ocrt«T 


^ax Form IS Secmilie» 
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ap 


Motfer no. 


Accoui^ no. 


occouni hoWeit 


OpKon A2 (cRofih wilhou* lnv«s»ment$ In US s^cixiiieO 

I would Bke to ovoid disclosure of rny Identity to the US Interna? Revenue Service under the 
new tax regulations. To this end. I decide that I expressly agree that my account shaB be 
ftozen for oH Investtnenls in US securities as from 1 November 2000. 


Plaee/Dote SJor>oMe» 

or 


&} D«clar<rilon to the US Internet Revenue S^vice 

I wovAl {abo| like to be perrrttted to moke Investri^ts h US securities In the ftitwe. U8S AG 
shoH send me form W-9 for thb purpose. I outhorae U&S AG to forward form W-9 completed 
and signed by me to the US depository. I am cnvare thot my Identity wfll thereby be dlsdo^ 
to the US tnfomol Revenue Service. 


•Ihfs to»fr» msv onJ)r be lignedJnonepJoce. 


f«lnt*n>oit»«dryy: 

Signotu»ev«taeel/Sgr>e£iinmypr«ence; ' 

OU-Xef.; E>oie; 


To* form US SecuriKe* 


Pooe3/3 
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-- *<asi9iui I 


Tttm SctoundMZf baixiMdi 

Samt: MDdcadi, It. )alllat tOOO ISllC 

rat Mpk a.c.v.a.e.t tanwyu,»^J 

MaalU. S*s«io> Vbn-knt, JUilta; 'BduliMl, •t«npMXo*> CkxiatiM i su»ai< 

MidnM'i 'mg, aecim'it ’Sdwddig«z, Bmm* 

Cot TagXlMeo, Hlebaolt lUoklowles, taconl a.k.o.a.t.f gcigioni, Caelo 

Sulijacfci IM aoOt/Com OS-p«c*a« 

do*r *11 

'UBS (tocuM&c <1393 ton "doelaratlin toe SB taaablo pocoou” 

baa iB *U 3 nivasai 

•X woold Ilk* «• avoid dtaolMtu* of gy tdaatlty to th* B* 1*»* 


t)U* aeotaBc* waa cctiMad by nay eliaata, vm<f«kad angry «etezl«a and taa var* 
b— lag t*ld, meb If al«aad. tally l*erl«laat«a a Of f*r*«* of erlBlaal 
MToagdoing abouid thla daeuauc tail late Cha aaoag buda. 

Afc today* StMzlng Coasltta* IM 2001 tba doelBlen ma tateo to exoaa tbla 
aantanec (raa all 3 aaiwer* and will be replaced byt 
” t eowMBt to tba »at» tax cogulatieiu. . . .* 

IlMnfez* th* new tena Mill be changed, mating ona# lAeze tba cUenta 
eroaaad tble aantaaet out, ean be accapCad. 

cegazda 

BaMsuadl 
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STATES DISTRICT COimT 
SOUTHERN DISTRICTOF FLORIDA 


-Case No. 


UNITED STATES OF AMERICA 
ys. 

SRADLEY JBIRKENFELD, 

Defendant 

- < 



The united Staloi Attorneys OtTicc for the Southern District ol Florida, the United States 
Department of Justice. Tax Division, and the defendant, Bradley Biikenteld (hereinafter referred 
to as the “defendant BirkenfeW”) and his counsel agree that, had this case procecderl to trial, the 
United States v-ould have proven the following facts heyond a reasonable rioubt, and that the 
lollowing facts are true and correct and are sufftcicot tosuppon a plea of guilty:' 


Program 


Beginning in 2000. (he Internal Revenue Services (“IRS”) sow^l to increase the 
collection of tax revenues without raising lax rales. In furtherance of this mission, the IRS 
established the Qualified Intcrmediaiy (“QJ.*’) Program. Pursuant to the Q.l. Program, foreign 
banks voluntarily entered Into Qualified Inienncdiary agreements with the IRS pursuant to which 
thew foreign banks agreed to identify and document any customers who held U.S. investments, 
which were generally marketable securities and bonds, or received Uriited Stales source income 
into their offshore accounts. In accordance with IRS requirements, foreign banks agreed to have 
their customers fill out IRS Forms W-SBHN, which required the beneficial owner of a bank 
account to be identified on the form, or IRS Forms W-9. which required United States beneficial 
owners of bank accoums to be identified. 


Foreign banks fiirthcr agreed to issue IRS Forms 1099 to United States customers for 
United Stales source payments of dividends, interest, rents, royalties and other fixed or 
detenninable income paiti into the United States customers’ ofT-shore bank accounts. 
Alternatively, if a client refused to be identified under the Q.l. Agreement, foreign banks agreed 
to withhold and pay over a twenty-eight percent withholding tax on U.S. source payments and 
then bar the client from holding U.S. investments. In addition, the sales proceeds, interest and 
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e»it)cd on if^cpurclmse orsalc of the investairat was 

iriadc as a rMult of contact (in pKson. yja em^. telephone or fax) with the U.S. client iit tic 
United Stat^, weresii^eetto IheFoiiA 3099 reporting requirements ortwcnty-ei^lperoKit 
wthholding. these traitsaCiions are r^erred to tinder the Q.I. Program as “deemed sates.” 

3ri Janual^' 2001, a large Swiss bank {*‘Swlas Bank"), entered into a Q.l. agreement with 
the IRS, S^viss Bank owns Md operates banks, investment banks and slock brokerage biainesses 
throughout ihc y^arld. and has locations in the United Slates, with branch locations in the 
Southern District of Fiorida. Ihis agreement was a major departure from hislorical Swiss feaiik 
secrecy laws under which Swiss banks concealed bank information for United Stales clients from 
the IRS. At ail relevant limes to this indictment, the Swiss bank represented to the IRS that it 
had continued lo honor this (^alihed Intermediary agreement. 

Defendant Biricenfeld’s Employment 

During the entire period from 1 998 through 2006, defendant Birkcnfeld was employed by 
various banks in xSwitzcrland as a private hanker primarily servicing United States clients. From 
1998 through July 2001, defendant Jiirkcnfcld was employed by Barclays Bank in Geneva. 
Switzerland. In 2001, Barclays Btink entered into a Q.l. agreement with the IRS. ht orticr to 
comply with the terms of the Q.l. agreement, Barclays Bank decided to terminate its off-shore 
private banking busijK:s.s for United Slates clients that refused to complete an IRS Form W-9. 
Accounts owned by United Stales clients that refused to fill out IRS Forms W-9 were known (n 
the off-shofc banking business a.s “undeclared" accounts. 


From 2001 through 2006, defendant Biricenfeld vvas employed as a director in the private 
banking division ol a large Swiss bank (“Swiss Bank"), which owns and operates banks, 
investments banks, and stock brokerage businesses throughout the world, includirtg the United 
States, with offices in the .Southern District of Florida. A manager at the Swiss Bank assured 
defendant Birkenfcld that even though the SWiss Bank signed a Q.l. Agreement, the Swiss Bank 
was committed to continue to provide private banking services to United Stales clients who 
wished for their accounts to remain undeclared. Swiss Bank managers authorized and 
encouraged defcndiinl Birkenfcld and other private bankers to travel lo the United Slates lo 
solicit new clients and conduct banking for c.xisiing United States clients. The .Swiss Bank 
sponsored events in the United .Stales where Swiss bankers met with U.S. clients, including Art 
Basel in Miami and the NASDAQ 100 tennis tournament in Miami. The Swiss Bank trained 
bankers traveling to the United Slates in techniques to avoid detection by United States law 
enforcement atilhoriiics, including training bankers to falsely slate on customs forms that they 
were traveling Into the United States for pleasure ami not business. Defendant Birkenfcld, Swiss 
Bank mantigers and bankcr.s knew that they were not licensed to provide banking services, otfer 
investment advice or solicit the purchase or .sale of .securities through contact with cHcnLs in the 
United Slates. 
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Wh«i the Swiss notified its y.S. cJients of (he rcqu'ircmiwits of the Q.I, agreement, 

many oFthe Swiss Bank's wealthy U.S. dients refused to be id^Uiiied, to have taxes withheld 
from the income earned on their ofihhore assets, or to sell Acir U.S. Invcstmonis. To these 
clients, the Q.l. reporting requirements defeated the purpose of ojpening a Swiss bank aowiint; to 
conceal their accounts from tlte IRS and to evade U.S. income taxes, these accounts vwrc 
kftown at the Swiss Bank as the United States undeclared business. Rather than risk losing the 
approximately $20 billion of assets under management In the United Slates undeclared busitsess, 
which earned the bank approximately $2W million per year in rcvcimcs, managers and biinkers at 
the Swiss Bank, including defendant Birkenfeld, assisted these wealthy U.S. clients in concealing 
their ownership of the asseLs held oiTshore by assisting liwsc cHcms in creating nominee and 
sliam entities. These entities were usually set up in ta.x haven jurisdictions, including 
Switzerland, Panama, British Virgin Islands, Hong Kong and Liechtenstein. Defendant 
Birkenfeld, Sw'iss Bank managers and bankers and U.S. clients prepared false and misleading 
IRS Forms W-RBEN that claimed that Ute owirers of the accounts were sham off-.shore entities 
and failed to prqpare and file IRS Fonns W-9 that should have identifted the owner of the 
account, the U.S. client. 


Managers and bankers at ihc Swiss Bank, including defendant Birkenfeld, maintained 
telntionships with Swiss and Liechtenstein businessmen, such as Mario StaggI, who would set up 
these nominee and sham entities for the Swiss Bank's U.S. clients and pose as owners or 
directors of these entities. By concealing the U.S. clients’ ovwtership and control in Ihc assets 
held oflshorc, defendant, Birkenfeld, the Swis.s Bank, its managers and bankers evaded the 
requirements of the Q.l. program, defrauded the IRS and evaded United States income Ixxcs. 


In order to further assist U.S. clients in concealing their Swis.s bank accounts, defendant 
Birkenfeld, Mario Staggl, other private bunkers and managers at the Svvi.ss Bank and others 
advised U.S. clients Uj; 

place ca.sh and valuables in Swiss safety deposit boxes; 

purchase jewels, artwork and luxury items using the funds in their Swiss bank account 
while overseas; 

misrepresent the receipt of funds from the Swiss bank account in the United States as 
loans from the Swiss Bank; 

destroy all off-shore banking records existing in the United Slates, and; 

utilize Swiss bank credit cards that they claimed could not be discovered by linited States 
authorities. 


On one occasion, a( Ihe request of a U.S. client, defendant Birkenfeld puabased 
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■oTTS “ U,S. I^airs Swiss bank aocoiml ftrads and srauggled Ihc diartiontlsinto the 
UmM ^tcs malootbpasle tube. Defendant BitkcaifeU and Mario Staggl aecepted bundles of 
r , I , ftoUNted the deposit of those checks into accounts at the Swiss 

Bank, Ide^tetlsteia and Danish .banks,. 



Defendant Birkenfcid’s largest cti^t was a bitlionaire real estate devclofaer ediose initials 
are t.O, (hcrdnafler identified as “I.O."). 1.0. had residences in Sorithera California and in 
Browari County, within the Southern District ofFlorida. On several occasions, defendant ' 
Brrkcnfelii, Mano SlaggI and Swiss Bank managers met with 1.0. in Swltacrland and in the 
United States. It was well-known at the Swiss Bank that 1.0, tvas a U,S, cilizen, that the income 
earned on his accouats was subject to Q.l. withholding and teporling requiremenis, however 
during the period from 2001 through 2003, the Swiss Bank issued no Forms 1099 to I O nor did 
the Swiss Bank report any Form 1099 infomialion to the IRS or witlihoid or pay over any taxes 
to the IRS. 


• ux ^ through the date of the Imljclincnl, defcnJrint Birkenfcld conspired 

with Mano StaggJ, an owner and operator of a Liechtenstein trust company. 1,0., adclilional 
private bankers and mangers employed by the Swiss Bank, and others to defraud Die United 
Mates by «sisting I.O. in evading income ta.x on the income earned on S200 million of assets 
hidden oBshorein Switzerland and Licchlcnstein. In order to crrcumvcnt the requiremenis of the 
2 ‘ defendant and olitcrs conspired to conceal I.O. 's ownership and control of 

the $200 million of assets hidden offslmre by creating and utilizing nominee and .sham cmitlcs. 


{defendant Birkenfcld, Mario Staggl, 1,0, additioiia) private bankers and managers 
employed by the Swiss Bank, and others committed numerous overt acts in Broward County in 
the Southern District of Morida, Central District of California, Switzerland, Liechtenstein, arjd 
elsewhere m furtherance of the conspiracy, including the following; 


On or about June 21, 2001, I.O. caused to be sent completed bank account opening 
di^umcnts for an accotin at the Swiss branch of a large bank based in London to defendant 
Birkajfeld, including a Form W-8BEN, Certificate of Foreign Status of Beneficial Owner for 
United States 1 ax Withholding that falsely and fraudulently claimed that ihe beneficial owner of 
the newly opened account was a shell corporation located in the Bahamas. 


T ‘^^*'** Birkenfcld caused to be sent an email to I.O. and 

others that the large bank based in London was Ictminaling North American clients, travel and 
resources, and that his new employer. Ihe Swiss Bank, had a superior network, product range and 
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mi recently acquiicd a largeUrtiled Stated securities brokerage house in order 
to enhance United States inVestinent expwtise. 

-On or about October 19., 2001, defendant 6iikei&id caused to be SeW via facsimile to 
hO. .at a United States facsimile number S>«nss bank ^ount opening documents from the Swiss 
Bardc, including a fomi entitled ‘‘Verification of the beneliciel owntr’s identity^” This form, 
executed by I.O., falsely and fraudulently slated th^ T.O. was not the beneficial owner, atid toat a 
nominee Bahamian coiporation was beneficial owner of the account. The applicatioR further 
listed f .0. as a signatory to the account. 

On or about December 4, 2001, Mario Stag^e recotnmended to. I.O. th^ in order to 
further conceal I.O.'s ownership of off-shore assets, in addition to setting up Liechtenstein trusts 
and Dutch holding companies, i.O. should set up an entity In the British Virgin Islands, Panama 
or Gibraltar that “would lead to another ‘safety break’ in a ta.x and anoiiyinity aspect.*’ 


On or about December 1 9, 2001 , Mario SlaggI caused to be executed n “Letter of Intent,” 
which stated that New Haven Trust Company Limited, trustee of The Lajidtnark Settlement, 
intended to hold the trust property for the benefit of I.O., and, after his demise, for bis children. 


On or about March 13, 2002, defendant Biikenfeld caused to be sent n facsimile to LO. at 
a United States facsimile number listing SI 5 million of bonds that jm investment manager at the 
Swiss Bank had purchased for I.O. 


On or about March 25, 2002, I.O. caused to be sent a facrimile to defendant Birkenfeld 
authorizing defendant Birkenfeld to i.vaie five credit cords from the Swiss Bank to I.O. and 
others. 

On or about April 1 6, 2002, I.O. caused to be sent a letter to defendant Birkenfeld 
authorizing the wire transfer of $80 mtIHon from one account at the Swiss Bank to another 
account tu the Swiss Bank. 


On or about April 23, 2002, Mario Staggl caused to be sent an email to 1.0. In the United 
States with instructions fur I.O. to transfer a poflfolio, worth approximately S60 miliion, 
containing United Slates securities from u brokerage house in London to an account in the name 
of 3 Daiiish shell corporation at a Liechtenstein bank. 


On or about April 25, 2002, an unindicted co-conspirator caused to be sent «n email to 
I.O., with a copy lo Mario Sloggl, thal recommended that in addition to the Liechtenstein (msls 


Page 1 2 of 96 


5 



440 


Case 1 :09-mc-20423-ASG Document 2-2 Entered on FLSD Docket 02/1 9/2009 


ma Diiiish iioldii* companies, 1:6. shOuld.set op United Kingdom companies to act as nominee 
Steenoldcrs. At staled in the email, ”... lire paitneit appear to be U.K. companies and 
Liechioosiein does not appear to be- connected.... the role of the U.K. companies 5 s simply to act 

.as nominee shareholders.” , 


On March 25; 2002, 1;©. omisea tobe sent a fax aothorizing defendant Biikenfeld to wire 
transfer $39 miHion from one account at the Svnss Bank to another account at the Swiss Baiik. 

On or about May 7, 2002, Mario StaggI caused to be sent a reply email advising i.O. not 
to put ins name on any Liechtcoslem accounts because doing so could “jeoparaizeihe strecture." 
^d reminded 1,0. Ihal he had executed hianfc account signature cards lhal Mario SlaggI could 

iSn®! **°“* '^*’”* * ^’ 'h"’™ Tax *etnm, 
t-orm 1040, for the 2002 lax year, listing bis address as Sanctuary Cove. Florida that fraudulenBy 
omitted income earned on ofT-store assets. 

<jnoraboulMay J 9, 2003, Mario StaggI caused lobe sent an email to I.O.. with a oopy to 

defendant fiirkenfeld. that stated that Mario Staggl’s lawj'ers in Gibraltar told him ^'thal 
eyeiyjlung is now in order to proceed with the application to transfer ownership to Gibraltar” of 
bO. s 147 loot yacht. 

n* 4 • March 24 and March 25, 2004, defendant Birkcnfcld traveled to the Southern 

Distncl of Florida to meet with I.O. and a banker from the Swiss Bank’s New York branch in 
order to solicit I.O. lo lake out real estate Joans with ihc Swiss Bank u.sing his undeclared off- 
shore asscf(.s as collateral. 

On or about April 15, 2004, 1.0. filed his United States Individual Income Tax Return, 
Form 1040, for the 2003 tax year, listing his address as Lighthouse Point, Florldn that 
fraudulently omitted income earned on off-shore a.ssct$. 

On or about April 15, 2004, I.O. tiled his United Stales individual income tax return, 

Form 1040, for the 2003 tax year, listing his address as Lighthouse Point, Florida that 
fraudulently omitted income earned on off-shore assets. 

ft ^ United States individual Income Tax Return, 

Form 1040, for the 2004 tax year, listing an address in Lighthouse Point, Florida that failed lo 
report the income earned on off-shore assets. 

On or about June 12, 2005, defendant Birkcnfcld and Mario Siaggl met wllh 1 O at a 
Liechtenstein bank and advised him lo transfer all of his assets held by the Swiss Bank to a 
Liechlenstein bank bccau.se Liechtenstein had better bank secrecy laws than Switzerland. 
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themsefni to tha KS. even thou{di they are US paraone these struetires arx- 
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|.ocaa<»n: 

Stwt- 

End: 


Smcsans^wMcies for U.S^anatfsfl Cn«nts 
pfllmBaocfi 

Tu»8/f7^2(»4«:D0AM 
Tu«Sn7i20(M 12:30 PM 


flacuntnc*: 
MMttngSWuc: 
ftequlnci MnnctMs: 


(PKm) 

MHUsr. ClMKllK Pemn. 0«iiW; Bun™, JoMMn; R“»: OnlOiwrt. MU** 

Mwti, OWM9 


Oearcoilssjjtfes. 

« You wiB moM at BinmooB* 1*. ^ B**cP: 

8.00-9.00, Qiiadfts 
9.00-10.00. Sfnco TnHifwnd AS 
10.15.-11.15, Ridowlach & Partner 
l1.15-12.15.P«iaa:ur 


Please sea b^Qw W»e e-rw# wWd» wM sent 10 Ui* Oiflerent servlcB provWara; 

D«at I 

K. would Ul. « oonducu . .CV1.W ol 

foe our U.S. and Canadian clianta. W« iftvxte you to jaako a P , ^ ^ aooaac to 

atcucturea/vehlclas that you caco^nd Our laaaclnfl ahoaW b« 

dociara Incona/capltal ^atna to thalt ,nd manaqad- 

coneludad in ona hour, na kindly a*k you o]?^the J^ouing laauos foe each 

atcuctucaa/vehlcias. tn youc pceaentatlon pleaaa focos on the lollouang lasuo 
atFuecura/whiele: 




9 ) riling raqulteBient* la.g. aeeouata, tax racutaal 

bl m.elo.ur. ol SO Utd l«.s. loc.U» udddr KYC rul.. or through t.. lofon«tior, 

axtdtanga) 

e) T.k ln?.lteatlon8 (a.g. inhecitan« tax or Inoow tax tn tb. ralavant location) 
d) Proceduta* for Banagewene {a.g. to ensue* the cQi»|)any is veil-managed) 
a) Q1 status (e.g. cdietKet the sccuctute is flov-through or non-flov through) 

CJ OCh« Usuea that th* provider baltaves *« c.l.v.nt to . coBpUto risk asaassrmnC 


We look forward to meeting with you soon. 


Beat cegarda, 

Michel Cuignard 
Daniel Perron 
Georg Marti 
Rene la Barre 
Jonathan Bourna 
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Qualified Intemediajy System: 

US withholding tax owdlvidends and interest Income from US securities 


1. Background 

Itie USA tei^s a witi^dcfing tax 30% on 
drvid&Kls and int^est on US securities to 
foreign investors, invt^ors ftwn coiRitries witf) 
which the USA has conduded a douUe taxation 
agr^m^t (DBA) am request fuK or partial r^f 
from this tax. Rdief of 1 5% is normally granted on 
dfvid&tds, which means ntvestors are aedited with 
a net 85% of dte irKome. 

By contrast, according to domestic US tax law. 
int&est p^bte to forwgn investors on the most 
common US {domestic} bonds issued after 1984 is 
already exempt from the wrthhdding tax 
(“pctflfolio interest exemption rules’), subject to 
confirmation of the status and identity of the non- 
US investee. Relief from the wilhhd<Sr\g tax 
payat^ on interest income (usually 0%) as 
provided for in tlw DBAs is therefore only of 
secondary importance. 

interest income on those bonds issued by US 
borrowers that are most commonly traded on the 
euromarket are already exempt from any 
withholding tax - provided that toe bonds 
concerned are bearer securities - on the basis of 
the Issuing process alone, i.e. without the need for 
any further proof and without any duty of 
disdo&jre. 

2. Relief procedure sirKe 2001 ("Qualified 
Intermediary System") 

The Qualified Intermediary System, which came 
into effect in earty 2001. allows foreign bardcs to 
obtain relief from withholding tax for their non-US 
clwnts (those not liable to US taxation) in 
accordance with the relevant DTA, directly and 
without having to fife applications to reclaim the 
tax. EssentiaRy, as long as its documentatkm on 
the clients concerned fulfils the accepted client 
identificalion rules, the foreign bank may credit 
these clients vwth interest and dividends as befits 
their tax status, having applied the correct 
vwthholding tax rate as defined in the relevant 
DTA, or having effected the relief in line with 
domestic US lax law. The simple address rule 


previously In fort® has beem reflated by a 
'modified' address rule wito additiorurf 
documentatkm retparements. This makes It much 
easier than It was before for efients to buy US 
domestic interest-bearing paper (cwporate bonds 
and gov^nment 

3. ImfrficatioRS fw efients 

» is. however, a necessary fwt of toe procedure 
for the non-US bank corximed to acquire the 
status of ‘Qualified Intermediary' (Ql). UBS AG has 
this status and has entered Into a conti^u^ 
agreement with the US tax authority (the IR^ 
known as the 'Ql Agreement". It goes vwthout 
saying that as well as the advantages associated 
with the continued or even extended afcxKty to 
directly apply relief to US wrthholding tax. Ql status 
also entails certain obligations. 

3.1. Natural persons 

Firstly, a Ql has to ensure that US Persons, i.e. 
natural persons liable In full for taxes in the US 
(defined as US citizens and Greencard holders 
Irrespective of their actual place of residence and 
persons resident in the USA for more than 183 
days dufif>9 the current year) either declare 
themselves to the US tax authorities (US form W-9, 
no deduction of withholding tax but reporting 
procedure 1099 must be folfowed) or are no 
longer permitted to invest in US securities. 

In the case of persons who are not US persons as 
defined by US tax law. as long as statutory client 
identincation procedures would appear to confirm 
entitlement pursuant to the DTA concluded with 
the USA. the Qi can apply withholding tax relief on 
diwdends and interest as conferred fay the OTA. 
and/or directly apply the full relief to interest 
income as permitted by toe US 'portfolto interest 
exemption rules". In praaice. most Swiss banks 
also seek internal confirmation of whether the 
client wishes to take advantage of toe OTA relief 
before applying it. For persons resident in countries 
which do not have a OTA with the USA, the full 
withholding tax of 30% must still be deducted 
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from dlvkJeixJ payments. However, sudi inveslws 
ck) benefit from full relief on 'portfolio interest 
©tempt' earnings. 

The main advant^e of' Qt system arrd the 
effect intended by the USA, is to enaWe 
investments to recei^ correct withholding tax 
treatment in the USA without d>e need to dsdose 
any InfcMmation wt foregn investors to the US 
custodian bank, the US tax auUvjrities or any other 
tax authority. 

The client's current tax status is documwited by 
the normal cRent yentification procedures and 
also by means of the internal forms used by U8S 
AG. 

3.2. Legal entires 

The above rules also apply to bank clients that are 
legal entities. 

Legal entities whid] are domiciled in the USA or 
which are incorporated in the USA qualify as US 
persons. These entities are not subject to the same 
reswicticms and reporting procedures that apply to 
natural persons, but in order to avoid 
misunderstancfings, the Ql is also entitled to ask 
these persons to submit US form W-9. 

Foreign legal entities that are not US persons, such 
as Swiss incorporated companies, GmbH’s 
(companies with limited liability), cooperatives, 
foundations, associations autonomous pubBc 
sector bodies and similar foreign legal forms 
benefit in the same way as natural persons from 
full relief on earnings from qualifying bonds 
pursuant to the 'portfolio fnterest exemption 
rules"; they also benefit from a reduced 
withholding rate ot dividends and interest income, 
provided that they are "covered by a DTA 
concluded with the USA. As with natural persons, 
the general condition here is of course that the 
investor concerned Is the beneficial owner of the 
earnings in question. 

For legal entities, the Ql Agreement additionrfly 
requires that before any relief under a DTA can be 
applied, the legal entity must expressly confirm to 
the 01 that it fulfils the conditions for DTA 
entitlement pursuant to the applicable provisions 
in respect of the ‘Limitation on Benefits" (no such 
express confirmation is required for natural 
persons). These highly complex provisions are 


tnciuded in ail more recent DTA's concluded 
with the USA, Induding those concluded with the 
Netherlands, Germany, France arxl, nota bene, 
Switzerland. The DTA’s in questicm, the 
withholding tax rates and the rele^^nt 'limitation 
on Benefits' dauses can be called up ^a a Itrtk m 
the homepage of the Swiss Bankers Association 
<www.swissbantung.org). 

In order to ensure compKartce with die dauses of 
ttie Ql Agreement, the affirmation of nofbUS 
person status obtained by UBS AG from the legal 
©itity way of an mtemal form inckides expre» 
a>nflfmatk>n by the legal entity that K has taken 
note of the provisions of the 'limitation on 
Benefits' and that it fulfils the conditiems for 
retxKjrse to the DTA. In cases of unrartanty tx 
where there are outstaniAng questions in respect 
of these conditions, we recommend consulting a 
professicxial tax advisor. 

If there is no express oinfirmation that the 
* Limitation on Benefits' dauses have been 
fulfilled, the Ql regulations dictate that UBS AG 
cannot apply the relief from withholding tax on 
dividends under a DTA, even if the legal entity is 
domiciled in a country that has a DTA with the 
USA. instead, dividends (and DTA interest income) 
are taxed at the full US withholding rate of 30%. 
Of course the same applies if there is no DTA 
between the country of domicile and the USA. 

This does not affect the grant of full relief in 
respect of interest income from quaNfying (US 
danestic) borids under the 'portfofio Interest 
exemption rules", which does not depend on the 
existence of a DTA or the fulfilment of any DTA 
criteria. 

3.3. Special conditions for persons resident 
/domiciled in Switzerland (additional tax 
deduction USA) 

Because the Swiss federal authorities have decidwJ 
that the “additional tax deduction USA' will 
continue to apply to persons domialed or resident 
in Switzerland, the Ql must continue to levy a tax 
payment totaling 30% in respect of dividends, on 
all natural persons and legal entitles resident or 
domiciled in Switzerland (i.e. the original 15% 
withholding tax due in the USA plus the 15% 
“additirmat tax deduction USA' in Switzerland). 
Taxpayers may continue to claim back the 
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“oiditlonal lax deduction USA" from tfie relevant 
Swiss tax authority as part of the nocTn^ tax 
dedaratlOT process. K may be posable under the 
DTA to claim a flat-rate tax cr^it .in Switzerland 
for the noTKedaimable original 15% wilhhokfing 
tax due in tt>e USA. 

if the Swiss legal entity does not supf^ the 
conftrmaticm as detailed under 3.2 that it fulfils the 
conditions set out in the "Umitation on Benefits" 
clause, the fuli ori^nal US withholding tax 
deduction of 30% applies. The "additional tax 
deduction USA” does not ^ply in such a case and 
esentiaUy there is no possibility of redaiming the 
tax in Switzerland. Tt« fdl deduakm should be 
seen as a definitive charge. 

Acoirding to the decision taken by the Swiss 
federal authorities, the cxganizational forms that 
are exempt from tax pursuant to Art. 56 of 
Svritzerland's law on direct federal taxes are 
treated as ^ecia) cases. The ‘additional t» 
deduction USA' does not apply to thwe 
organizational forms, i.e. tiiey are only taxed at the 
original US withhcriding rate of 15%. In order to 
qualify for this special treatment, however, the 
required form must be submitted to UBS AG in 
go^ time. 

The comments on the “additional tax deduction 
USA“ do not apply to interest earnings that benefit 
from full tax relief under the US 'portfolio interest 
exemption rules". 

3^1. Not applicable to organizational forms that 
are not legal entities 

The above comments apply exdusvdy to 
comparues and organizations that qualify as legal 
entities under national law. They do not apply to 
companies w organizational lorms that have no 
legal personality, such as unincorporated firms 
(collective companies, limited partnerships, limited 
partnership corporations, general partnerships, 
unlimited companies, etc.). These are subject to 
other regulations and, under US'tax law. some of 
them may qualify as transparent intermediari^ 
with a possible duty of disclosure. They also have 
to be treated differently in the matter of recourse 
to DTA benefits. 


3L5. Spedai investiiMint veMcies {domialiiry 
companies such »s ofMmre eon^Mmies. 
foundations, tiusts, ete.) 

(hton-US) organizaticKBf forms us«J as inwstmeht 
vehicles that could be classed as dtXTudliary 
companies as defined in the Swss code of due 
diligence are subject to a spedai regulation. Such 
orgaruzations will eititw be an o^Kjre company 
or one of the viide range of foundations and trusts 
that are used in asset management businais. Vl^tle 
the main Issue concerrung dcxmkjliary compwties is 
whether they really are rampanles and also 
whether they really are the beneficial ovwrer of the 
assets as defined ^ US tax law {facts which can be 
confirmed using the appropriate forms), tite basic 
problem with trusts and foundations is that US tax 
law tends to regard them as trar^parent 
intermediaries with corresponding discbsure 
obligations. 

Whereas there was originally a solution to this, 
whereby foreign investors could avoid having to 
disdose information for the sake of it, changes 
introduced in the relevant US regulations in fall 
2W3 largely made the continuation of this 
solution unworkable. Given this change in 
circumstances, if there Is no desire to disclose the 
identities of either the bank’s contracting partner 
or the beneficial owner to the US tax authorities, 
the possible alternatives are for US securities to be 
exduded from the portfolio, for the benefidal 
cwner to hold them directly, or for a structure to 
be put in place between the foundation/trust and 
the bank which itself serves as an independent, 
non-transparent beneficial owner (e.g. a legal 
entityArorpofation/company) and submits 
documentation to the to this effect. 

4. Relevant US securities 

The new regulations apply to securities issued by 
US companies and borrowers. In general terms, 
the securities involved are equities (of whatever 
form) of US companies traded oti US or foreign 
stock markets or bonds (straights, zeros, etc) from 
US issuers (companies, local autiwities, 
government agencies, etc.) destined for the US 
domestic market. The equity certificates issued by 
these companies for trading outside the USA 
(depositary receipts. Swiss certificates, etc.) are 
subject to the Ql regulations in the same way as 
are the underlying securities. Clearly, units in US 
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in^«sfrnent fonds (regiiated investmwrt quafify as bearer paper uniter the ‘'polfob'o 
compani^ mutual funds, etc) iriso qualify as US )rjt«est exemption rules"- Such bonrfc not 
SKUrities, although wtits In for^ ^Km-US) affected by tfte changes atd are exar^jt from the 
investinent funds do not even if the funds ’ procedure. However they are already subjert to 
tfremsehres invest in US papw. certain sales restrictions, at feast in ^ jtfimary 

Differwrt rules appty to Eurc^ds tf\at are Issued market, that prevent or make diflHcirit any sale to 
US borrowers ^edfically for foreign markets US persons. 

9ntii<x fore’^ri investors, provided that these 
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ap 


Executive Board Wealth Management & Business Banking 


I Sponton Stodehrnonn |D<^e:6.iuly20(M 


Alekius Bo»nao P&S Rnoncicri Planning. Bwnhcf d Buchs CFO RWc & Con^cAonce 



1. Pti^>os* of ttte paper 

To seek approval lor the imptementation ol the proposed meosures arKf thresholds with regard to 
oltwnotlve sofuforu for sirr^e ar>d ^ontor triBts previously docurner^led urtder Ste Ql “Swiss 
Solution". 

2. Executive Summary 
BocKfgoond 

The IRS tias Issued new rdes (IRS Notice 2003^) regards^ the documentation erf trusts and foundations 
pre\4oo8ly documented under the "Swiss Sotuiorf Simple and grarrtor Irusls wi« have to provide new 
documentation indudir^ a US Tax IdenUficarfion Number TTIN*). In this regard the benefJdai wners wi8 
have to be disdosed to the IRS. Whilst the Svniss Bankers Assodation has initiated discussions with the IRS 
on this wbiect, it reruns unclear whether the TIN requirement wiB be removed. Afl Client Advise have, 
therefore, been requested to contact their affeded dients (grantors^Os) before 31 July 2D04 so that they 
codd choose one of (he aBetnative solutions; (i) (he sale erf US securities and the respective waiver not to 
invest In US securities going foiward. («) the set-up of » underlying compwiy or (ill) the grantex becoming 
the dired holder for the US securities. AH dructures documer«ed wider Swiss Solutions txjt not invested In 
US securities have been blocked for US investments since May 2004. 


The tek t ComoHqnee Sleerino Comenfftee proposes: 

for ony structure documented under the Swtss Solutioo hold5r>g US ossets (2’500 clienfs), wNch co(.Hd 

not be contacted by 31 July 2004. we propose the following: 

♦ UBS win establish on underlying company in the Bohomosfor UBS inlernot structures hotrfng US 

securHIes above o threshold ol CHF SOO’OOO. This resvrft In co. 550 imderiying companies to be 

set up. 

• UBS wilt esiobiish an underlying company in the Bohomas tor the remoinkig UBS Inlemol 
structures vstier© the tofol Invested oiteh ore above o threshold of CHF Ittn ond the total voiue 
of US securllles above CHFlO'OOO.TNswiI reskrfl in on oddlllonol tOOundertyfng componles lobe 
set up. 

• It is ossumed that 20% of (hose dents wf»o could be conlocted wiH wish lo set up undalying 
companies rofher than sign o wotvet not to invest in US seewifies. IWs wil result in on esiimoted 
250 undertying companies. 

* The lee for the undedyirsg compony (one oti CHF 1*700; yeorty CHF 2*100) will be charged to the 
client. 

• All clienfs with extemol structures or inlemol structures below the above thresholds cannot 
bo contacted will be subject to fcxeed soles. 

. For the set 14) of 900 underlying componles before 3i October 2004, Rnoncioi Warming requests 
an additioned 1 5 FIE (emporariy lor 3 months |8 In Switzertond and 7 in the BahomosJ. 

The resulting one-off totol d'recl costs ore CHF O.errvo vis-6-vis generated net revenues of CHF 
t.Omio. 

* f Of the ongdng admirxsfration of addlional undertying companies. Financiaf Harming 

rieose not* Bxrf Ms covar ihacl and oddKonerf documcrdnlion lo bo dbhibulod lo tho EB mwnbers hove lo 
be swid to the WMI.BB Mcmagemert OBke no Wer than Thursdoy evening before the respecBve B meelmg. 
Incase ot quesBons pdeose eonlocrf Cosrtenrw flea (1*23 • 4 25 21) or fluiln Du(bch{l*23 - 48SB3). 
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requests on oddiltoncri 5 PTE (3 In Switzer1ar>d and 2 in the Bohomos). 

The total dtfecf costs for these FTE eye CHF 0.9mio vts-d-vis o yearty net revenue of CHF t .3mio 
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12MPM 

racing. Anwr. wrtM. atwMift tr. 


AhHMme^Mmr 

FW: OltIdMtFaIMM 


0»cX aeua ci»£l» f«ot mgit «t&Dd* piudwie* »vm 1m 

Ciwl*ti.ui 


-OriglMl lte»»«oe— 

rxau ffrtiT— rtiiT. Xutixuadi 
SmCi Mrecwld, 2. ml 20B1 lOiSS 
Toi 'BoBslml, Slanpaolo'i *Bov«y, (aixlcU«D*j 
StafSB'f 'Liwtalf, ntatar'y ‘stfucldlQar, Bmma* 
S\dBj«et: FVs 


'firAMi» Mtdnas'i 


BMt'l 


ta *11 CS^'j -> pla kMp it e(mfl4«fttial 

1 }!•«• m/ slight doubta ateuc thia report but to bo oa tbo m(* oldo I iAotnick 
oil cUoBt odwisox* to bo pewdont la first Um cUeato to 01, pootibio 
•teuefeaxos eto. 

Moabiaalo^ of selatloao Mly to olloata tAiob m olxMdy know olaco omo tlao 

tboalto , ro^oxds 
Honontodi' 

— ““Ortgiaol lU««»oe— — 
rrcM! RaoootU, «l«n z.b.r.o.jp. 

S«nb; Klttweeb, 2. Mb! 2001 10i24 

f«i CoTSebia, Seocfcai Adjodj, Mobeli Copitolli, ken* t.b.e.p.e.) 

OocurtlM. Anlnir Zieebtl, Hortla^ iMtaoc, Morcalf Sipes, 

• m.eh«rdf Sell, Rtonlj Btuer, Beas-Petee; SebuMCher, Uensnicdl; Voa-Myl, 

vuter 

Subjacti fvt 

9 nt 

Qian Pietro Pessettl 


Otiginel msesge 

rroa: Oderaatt, i^aax r.h.o.d.r. 
Bents Freitag, 27. April 2001 16:47 
Tot Roasattl, Oien x.b. r.o.p. 
Subject: 


Sehr geehrter Beer Aosaetti 

Elne vertcauliche Info fttr Sle (fells ale atimt) t 


QOVeiINMENT 
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Z(^ Imc* an alMix Jagmg u.a. dca ^ takur i 

g«trof£en. MubIb NlckMla i«t MMdkasec, 0 p*ii«rt blez «w tHrldi bazkiu vad 
hilft Butkaa, daa QZ-9atup aufruatsea. 


Oamaa MLcbaUa hac di« 3101 ter cuad dnd VedMB U*z in dax Sduwii aiu 
Vnd»EODV*r>Attlatt mlt 6ma *i«X fMisattatr ^ fll-fxoa a dat* d»K Sc^wals^teB 1» 
raU* vm OS-SfcMtiMxgac In alMM rbldMZMidi 1 t 1 nt tMban. tebal sa 
efCwibar iii»fr»»ondf «udi vm »sl<±a rzoblcutiUueoBAf ob du Bazatez audi 
ikl<£btd«klazi*z«a raacto vm Mwclkaaan aacy»|iaini,1,»r, abac v bataebUg* vas 
OagwbaBtf dae QX-rcablmatlk md wl« M. mat Ql-fzi)blmm 

Oi* Xia-MBt* aglartm hier 1» <tor ScdMaii oftaabac nit dm dsvtvtaadnia d*r 
ScbValcaz StcuvcbabBxdaa! 


Klehaala lat ahar SufalX au£ diaam SadkvazbaXt oaatMam, wall auek ar von 
etncn dax Aoaatan fibec die Ol-Sltuaeiea in dm Sebwatt baCcaac wnzde tind ar 
aieb dam Obae dia aabr danallUartan wad ^aclaltaa Ftagaa aawuadam baC. iracb 
aelnm ai«aaaa Bebvadait bat ac al<& daaa bai laUaflan ia dax lb» arhaadi«t, eb 
ZKS-Z«uta blac Smdac eawax” tatl« aaiaa» waa 11 m lafanaaU luad off tha 
cacocdl baatatigrt wozde. 

X£(^ 


Fraax Odaoutt 
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Si nous confirw faut »sir avec gr»nd« prudence awec les potentiels. 
Christian 


—— original Message 

Froa; schuNM^r, Kaiisrue^,^ 

Sent: aercn^t 2 May 2001 10:56 ^ AMiruc*' 

Ton: “BonaliMil, Cfanpaolo"; Oinsnan. : st*iect: 

"euidlKuwt, Beat ; "nog, Stefan ; *uietolf, irtewr • Scrmcnger, Dcnno suojecc. 


tort all CA’s - > pis keep it coofitlentlal 

I have wf slight doubts about this report ^ tyis of faal elyt on^^sy 
side I Instruct all client advisers tons of fuel ela^nt prudent in roornoge 
t1*e clients *H <», possible structures etc. 

cloning of solutions only tons clients nhleh IncoMing goods already townr since 
sone tiae 

thanks, regards 
Uansniedi 

original Message — - 

Frooi: Rossetti, Gian z.h^.o.p. 

oecurtl^, Arthur z.h.d.c.n.: Llechti, Martifi; Wvl 

Richard; secause, Raoul; Faraer, Hans Feter; scNnacher, Kansrueoi, or wyi, 
waiter 

Subject; L.G;: 


FVl 

Gian Pietro Rossetti 


Original Message 

Ffoa: Oderaatt. Franz z.^o.d.r. 
Smt: Friday, 27 April 2001 16;47 
Ton; Rossetti. Gian z.h.r.o.p. 
Subject: 


Dear Nr. Rossetti 

Confidential Info, for It (if it 1$ correct): 

X aacmg other things aet the qi-speclallst of a^r l.“S^^rl^Snd*helDS 
conference, aimln Michaels is aaerican, operated here froa rurich and neips 
banks to put the Qi-sctup on. 

W accordance irith Michaels the XR started S*t8?^ 

approhiaately three weeks ago here in ^itzerlan^ 1 ^ 

SrStrerland banks in case of of us citizen In » 

concerned obviously In particular also such of Livice 

adviser receives funds of Aaencans, also wt-^fined, P’?5* advice 

for tr* evasion of the QJ-proble« given and as he generally reacted to 
QX-pr^leats. 

Tt» IRS people acted here in Switzerland enviously with the Einvestlndnis of 
s^ss revenue officesl 

page 1 
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Kfchaels Is rather eiKowitered by ccnnCToence ws dr«t«^j^becjuse^a1»^ 
«As ashed by one of the agwts o^r the ai-s1ti»at1«i «« 

very iwch detailed and pofweftil questions w JS here 

sttting It IfK^red then ^ tS 

■ore wwer cover a<^vc, which vas conffreed inforwiny, Cano ©tt tne 
reconte). 


HfG 

franz odenutt 



pad© 2 


Page 32 of 96 


CONFIDENTIAL TREATMENT REQUESTED 


U00007533 



460 


Case 1 :09-mc-20423-ASG Document 2-2 Entered on FLSD Docket 02/1 9/2009 Page 33 of 96 


Reeves Declaration 
Exhibit 13 



461 


Case 1:09-mc-20423-ASG Document 2-2 


Entered on FLSD Docket 02/1 9/2009 Page 34 of 96 






462 


Case 1 :09-mc-20423-ASG Document 2-2 Entered on FLSD Docket 02/1 9/2009 Page 35 of 96 


De<daratiDn on opeidns an account or deposit 
(Form A Bccofdhig to Art. 4 and5 ACT) 


i/We the unOBTSigrteO h«r«by deeiara 
Q that Um^waara acting few my/our own account 

Q that i am/we are acting tor tit* account ot tha toitowng personas): 

Naanets)/Ck>mpany DomicJIa. Country 

■■■ . Jpp^to y 


Q that the domlcBlary company I «m/we ar# rapraaenting ia controlJad by tha foJtovrfog JrtdMdu^CB): 
Namets) First n8me(s) Ptaca of residence. Country 


(cross where applicable) 




i/We the urxJeraigned am/are aAre of the (act that bankfrrg secrecy, protected In accordence with Art. 
47 o( the FederaJ Lawon BenkslM Saviors Banks of 8lh November. 19B4/11th March. 197t, Is not un- 
restricted: The organs. omployaSPlSWiiEMJatariBsof the bank are Babte to give evidence and Infomw- 
tion vis-i-via the authorities where federal and cantooel stlputaUons roqtare their so doing (e.g. in crimi- 
nal proceedings). Thie obllgalion also exists vls-*-v!s foreign suthortlles Insofar as \ho Svrise Confeder- 
ation grants ludicW asststance to tha country kt question. 

i/We the undersigned am/are also aware of the feet that the estabfishmanl of accounts and deposits 
maintained under nurr^iers or passwords is a prKatyintamal measure of the bank affecting In no way its 
obligation v(s*4-vfs the authorftles lo testify or to hjmlsh Jrrfornutton. 


Address of re^dence 
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■ f 




i 


RlSOUniONOrTBKIHBBCroMlNTXBmorPAKACniAraTTC^ ' 
ABTKUS or AS80CUTK»9 

frWASitisia.vED 
tbM&tednalbo^qDed wtt 

-1“- . • ms AG 

I rw»d*pht><kCB4mZlrfA 

'1. lBHeQi!ijhpeeii^lteUBakiBBidiie fenp, tco|i)r^iAbfcit]iacto 

rrWASyUBTHKB BK^I.VEDTHAT 
ft iMsdE «eoonDl be OfMoiad bgr tfiB aole ri^Mtare oft 


We fhe ladeo^wd befog ike C3iRctocft Mng'nfiflol 1ft teeaivft ootiBB 

^e Mectaag of XXreclan da boeby cosMil to ftbove iMotollaBbciBg ftdopiBd dte CoiDpftftjr. 

DiM Ibia 1 7* Novonber 2000. 
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Verificatioii of to beneficial owner’s Identity 

(Fwhi A w per Alt 5 lad 4 CD^ 


AnDuntfCustody Account Na; Cooiracthg partner: 


Category; 


W 




Tht! ui^dersgned hereby dedares; 

(Mi<k Witt S «r*«« 

D that the contracting partner is the benefidal owner of the assets concefned. 



The contracting partner undertakes to Worm the bank Immediately of ar>y dtanges. 



Vaduz, Woveaber 29, 2000 


For intemat bank um omty 

Custemcc UfemiAatkBi awM out kS ptr re^AtiOM 
Ol>4«r JC MUntar AMior’t lignnm 

exeOE VO OUOCO n dfccOmM/IAXlS}-. 
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From: 

SoRb 

To: 


Sul^cct: 


SeftwruKMr, Hvwvsdl 

FrtdBy.Fabnimyoe.20ca5:45PM ^ 

Fo««ml, MMfcua tltfml.: SwmJei*. John; ammwmaon. Fninc UediS. Iilwfin: Vwv 
V^l W4Mlar 

TaSiy. AWort*; SUarta. Moor, EUoa, Wtttor. CfaBs, Shmi^Fw^ 

OhafiB. Stmm; 'Hobb. Jm; Hwar. Matte:; UnteA, aMan: Monte, Thomas Monte. Tom 
RE; Q1AI8 Conipianee 


De«r all 


Follcwing on from the recwjt axehengaa of t-«aila regarding the above 
like to stceae that there ia a clear ehleetive for our Bualneae htea JloctMiiexSwa to 
gcoM Ita luveetaent Aaaets under Hanegeacnc and Increae* overall return on eaeeta tor 
tex-ep«piiant US cliMts. w 

In London we have eatabllst^d a aubaidiary (UM tnveataent Adwtaore Ltd.) *aJicb le 
regiatered with the US SSC to provide Inveetdent Advleory ServiM* to 09 
US Reaideot Cllenta. «Mb project revived eign off frem the Private Banking Sualnesa 
CoMiitte, the legal Structure Comaittee and the new Product Group. 

The now to ba apllied solution for Switierland . i-e. PM only and no ro^rtlng to »e 
USA, ia not appropriate for the bualneas in London. For the new OK Subsidiary, we ■use 
be able to undertake r^orting of all Oaaa»d Salea Incoae. 

He should be grateful for your support in achieving this end enabling Lon^n to 
investigate further a solution for reporting, ie. Though a custodian (Citibank or 
ocheejor direct the IM. . ..v_ 

In Che neantim. London will acranga for item (l)to (3) below to be achieved by the 2» 
February deadline. 


Additionally OBS pa in CH aaist be able to have a relationebip with taa-ctsapliant US 
clients, to dlaeloae and report accordingly. 


If we cannot accept tax-cospllant US clients, either in London and/or Switzerland, 
will Bias out on a huge opportunity. 


AS Markus Is proposing, we all should have a cai con£/»eeting In ordac to discuss this 
Issue and to coese forward with clear and definite instructions. 


nice weekend 
Hanseuedi 


.-..•Original Kaaaaga-— — - 

• fr«Bs Foellad, Markus t.h.f.m.i. 

Sanct Preitag, 6. Pebruar 2002 16:30 

To: Saunders. John; ZiaasanMinn, Frans; Lleehti, Martin 

Cet Toplay. Abigail^; Skiarka, Ralnac; Schuauieher, Baascuedl; 

Shaun; Von-Wyl, Halter; French, Andrew; Chellla. Shaun; »aW>, 

Landolt. Stefan 

subject: RE: QI/U8 Coepllance 


Elliott. Halter; Challis. 
Jim; Huser, -Mattin; 


I*think*th€ following clatificatlons and differentiation* ate neceasacy in order to 
avoid misunderstandings , at least from a Swiss perspective and with regard to cusiomees 
of booking center Swltssrlsnd and solely with regard to the tax aspects of tha issue: 

1 . It la essential not to confuse the fundameRtal OX concept and the reporting^ 

cequirementa theieunder with the issue# actaing out of tha "deea^ *5??* ...v -u 

2. Under the Q1 reglaw, a non-exe^^t US person should fundementslly tile a »-9 with tne 
QI. with which the US person also consents to he dlaciosed to the iRS. 

OS persona not consenting to disclosure will, in a jucltdlctlon which has strict 
banking secrecy, be peneiixed by fundamentally not being abla to Invest in US 
seeuciCiea land if nevettheieaa being invested therein being subjected to Vaexup 


aovaiMBmHT 

EXHIBIT 
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Ciw-Border Banldng Activities mto die United Slates (verthw November 
2004) 


I. ItMrMliKtkwSoaifertiAAcihMBhlMtirtSHMaMtfSMao^imSfirtWM 


i> nPKT) mi Urn Oumtikm. H 


SwUUw wMii wBolihi Ou bwfccT *■»>. himmm iPWHWd by w 

mt «• by ita tuoililii mt n^ r Co— itwioo ■ 

■w l fcM dwl Mu l w — ■ f t w CKl U AlplOy.tlli r i H O ^" 
of S eartia Dirtm fWASP^ TtottooKyMiBR 
eoMAoMa wrenv 

UBS AO k« U4. fenMEtai mi until mi mtkm inm-*mUi$ iU fmfmtj Vaami. tel 

thiM Hcmm te M iMaBfm uw-Mb anm rnwlM I* US. itiiteM ky UBS AO Bikn w iflBteM 
ooBtteofAtlMMSMiM. p film Wtenrtii yoiilVri iW uBii wiii hm In tir “1 HtT 
or wi pb y B M te i H i, OR iM t pfm Uillte a>w»K 


2. Atf««rtliia|A B««Mt 


ItM praM tMki viiiM • baUi« ta 
' My»raWMM»ltH 


yoMKyoMiMiariMUolM _ 

. wbk 0 a NASO) My m • 4 »«liw McateH Hntai «* ymdn h *0 Uateri SMn. 
AG •« M adtMite M mArt far te lavkH ori* hmnW f»^ teyoid mcik « * 
iM«c of UBS AO *0 ki brand fa Ite UX 

CvoNv UBSAGMiyMatsMmteMiMc^faiM*M)Ufil.ov*M»fat>aU. 5 . 


3. gifa bt b b lin Hrfa l kaoM y i orflji Wo* Cfcwr *nM»t fa tla UiWoi Sttta 


I. UBSACm 

clteM flAui fa 0a Ufarad teas «Mi 0M US. >ntefcrtnal a 

" a fa fai LtofMd SiMra fa 


•Mhfaf n n - fati fprofaiwi. T» iwid poifaWi vielMiwii of fafao faa Mtdte n avoid csltWubfa| mi matefafat 
■ place «f faj^H W0W Urtad Sfatot. 1^ AC 0iwU oaMira diac 


• No nasWim or advenieinp acfiviQi OKpaied m U.S. pamsi lafca* piaer in tla United antra. 
« No toUcMrai or aTBiia apcnri^ taka pta fa faa United Swra; 

■ NocoMnKimarpreipcQini MtotfaUikiwdSuuaBbaaplact; 


aOVEONMENT 
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> Wa tny<nm iMwilInt tfoA « 0tm vMklm tthcrw aaMre tm efVtt U>lial Stmt biias 
ptKx; Ite MM ippOM to aoMy arp a talH t ndl iwi llii i at to OtopU t tWi 

OdMf MMO. 

• Ho RWQW twrfWnMfcto tf HfOMni. maoMM of w phM tf tccomt Oa tawen toitow. a lolKcd 
oMateitiM Klfv^ M MatfoTUM AO tota* phor, . 

• Eaptoyov do M caiy m ii>wi<lit m&>Mm to iuri lwjrton(») in the Unitad Stotoi thtoti^ 




OMMoitoUoltodStoiM. $aiic«t«i^KetoilHktoUi»bMhttto Aon U&neMme while »cy we mriMc^ 
AntMItodSMtotoMaBi tenet iritliaiili, 



< M W to tito to t Wri e ite Mhip e wUh cyw to B ii U to t In toe United ttotee 

SeeutKto wnrlfiiUrwInni. UB$ AO toiv «• antetoin iiIrttoiMn ter awvrlHci Kmcet or pnnteKtt wiSi 
mMm la da IMlid SteMA oriato tta wtaita^Jy li rniiiifWiI wiifeeai the mb of U.S. mam {««. 
Mlaphaae. ael. »hmtkk^ da Mm « pmomI *Wb tear da IWmI Sm) and coadatoM wUi 
procadtaae UBS AO km otoMiilHd te Mi i^Md. 

BaoktoceervltoBipradatU. If (mAOiMM a UA lOidW clteat let Wkti« Mryicet aiihoM vMaiiot toe 
naarfcdeaa ic) dwto to aaeiiaa J abOMt. <1 Mqr navtea da aeuMfc 

• UBS AO my pmtda ttMmaaa. latauM tofta—lM Md vaatnctat untWj aMt to ol to the oHe^ inadded 
h dm 10 to ttcerdaai wHb toe Mnat ttoaad by ttc totaat and in cetnanMaia nteh aM mytlnite toteni*l 
proeedaca. 

• UBS AC may prtoidB andun «d (tone* mtamden nb}m to the pelMi mmwead to tectiaa d bdow. 

• UBS AQ>auy cartuy a mraw , OMnatt aceiaan docameataiten aid conduct mtend admiaittntna 
aeiivhy torecMasdbMa 

Undto no cteoaBHaMe* wiR UBS AC be ca nyto g er caatotsttot cadi md adw mIwWn of nteaiaw itatace en 
facdalf of elinta iato or cm of tba Unilad Steto. Tla naa appltaa to activtly tapiuitoc lodi mren er 
atmaptias u eirciMvMt tba antuMim 

When ira*«lto| cnanbardcr. UBS ACamptojam ataayt mm rmMabtr IM at dtoMi nfUBS AC npact 
■to **ito||[***^ ***** ** *** * * " * toafWaadaBly. Oaal advtoom art reftrtad to tcparan faldaBct 



DaoMai wWi FlMoetol latonocdtertotaad etocr Hca f rteato Otoato Baddiat to the UaHad Stotca 
SaaarWo urtliiaVdam UBS AG mw not deal wtto Btaraiai liaiiiaiallalai ar other aoa>pn«aw sHnu 
to Ita IMted SMaa to aHOat nMtos to tac a iMw tonteae Md pfOdncB. cicepi tot lasteicm 
ht'ih*' Mar Md U4. Ikiaaad taakA pavtdad dM b dam tea dinely » todteecaly deal wM Da prime Md 
to i n pri me Gteati aftadi totA m ito i to tMd WAt. 

***hiap tarrlcaa/yradaeta. UBS AO may mcq a latomte ftem Hnanciid imtnmdia'iti to the United Slaiet. 
prawded that the fl aai ri al toa tm d a I u do aec nart M UBS AG. (IQ do net aawely aiettmt UBS AO terticef 
tad protoaiA tad (IB) maka reftnate otfy ta acconenadaa dteai feoMou. In dmlui| •'ilh tveh iia u t u e die riei. 
UBS AG irum eamtdy with the rmiriateni an tonh to mdlone I and 4 above. 


A rredact OfTe(ln( 
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SmmWw srateMi. A8 MCMrito pndM e0M III Fcnm MM co^rttM 
fPMH^ Miw Am MM to nthMirf wHk »t sea Ike fnptaK 9f WMrIte 

««toniiw if cMtim MtoUM m ML 

tototof pnAML tl MQr k» ■WMBjr ■ cWm a MB Hctm to »il« Infito fnA 
IWn— «i M B- U toMMMi lAt H II B 1 to»bB MMwWt«^*MM 

FnMtfailMitoMiMA^to|i>Bdtotoifctototo» 4 tA— iriM.totitotocwMMriM 


wMi tlJS. ton. wWdi 
I nay to n— ii i ton 


d to cfiMt to Ac Uaind Stow, utcfi to very BniMI 


E-BMkto(. •"*— ‘rT‘nnrnHl^Tirtfli nnrlrtirnitri tototit >*trr numrn 
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ab 


rAteONGOZIaiiirf 


Fax 

9Januay.30CB 


MSpaMai.CtH00B8aMi 

fcfAmiiiiwriTiti 


i 


U>p>wl/IM c «y Ww l»> C a nM i rtrf 


i> WONvSaRfe««r.CRO UBS Group 

ca St^alKmHoarinoar.GoofoMGaenofaiaJiMrealiiohrMr, feu 
Morfln UadiU Hani-P«l«r Bauar> Homniodl Schumoch«. 

John Ciiiocdt Ntakui roaMfftI 

MfM 2 ^KiudhQ thk poQ*) 

nfelKt ttSc wl fc w dar b Miwwiriiodovqit S aiNdai wd lobPlii t to d Intf tnfcdUBlw 


t am fotonvInQ'up on your yaatardoy dKUideo wtlh John Cuiocfc and hooton to tot you 
hovo g txtof ovarvtow of Iho kwat cunonty tutojoct to irttontor* dbcuMton: 

K U4 wB u toteiy ra n tfiw pkm Ot 

Many of kw com PI aarvlcet pravktod by UfeS to UX panons out of SwRtartond cgm 

probianwaeduatothavaryrartteBwiopprDOChtha ULSrag U a to «>t>»(»natolMMWtm 

moard to parmWbto ew buwiar ocMtoa. At UBSi UX aipoaur* hoi tubstonHaUy 
Ina mjaa d wlh tha ooquMtan of Ppina W abba f , PI jarior monogaman* hoi otoad to 
l avtow IMi inua oarafuly and to lubmlt pmpoKib for tha tutum burinan modaL A 
mamo doted Saf^arnbar 13, 2D01 . outortod tha touaa. 




WMto compflonca urfli StC rutoi b on old prebiatn. Iha poMlbto rapcrtriQAxack-up 
wHhholdhg ckritoa ol CM bonb unctor too socolad ’koiaa daantod to ba adaciod to the 
Un^d Stotay* b on iaua tod to rtooMen witi too QilM peppad vp bock In Oocambar 
2000 atoainCtXttoqoadt.'tobnjIa^i^pI r. o b lato too 01 Hrtfrna-awa nll aByiovt toot q 
CM hai to raport ffon Mtoi procaadb on non UHaeuMa* hato tor a Uj paraon I Hia 
tola b daemad to ba aflacfad to too (toltad Stofaa. The tottar k toa COM V too Gusiomar 
hm raovtorfy tranartftod todnicBoni coneamtoo tob end ether aotoa tram wlhin tha 
Udtad Stolaa. Snca d Swbi Ql b not to o poalton to dbetoaa cvatamar nomas, toa Ql hot 
to oltomaHvaV tovy boeknip wnttooldlno tax on too aoto precaadi, tha koy knpact of 
Iha oppIcabVy of tha nU ruto unctor toe Ql tr onw r crt b that con^fonea '*M be 
checked wttoin the CM audR 2003 tor the year 20C&- 


a. 1h# Proaaw toad tog to the Cunard SNueflan 


QOVfRNMCNT 

EXHIBIT 

16 
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ab 


Iha Issga ol doeowj tab hoi tigUoOy bw tlratiad ol tt» 01 Ctoc^llon 
C CT WTiPt— m— Wnoi. fora nomfaf of footm, Wi» arwt m m i ni ngwyt ” 

not b— n nwt».m»c^ far Ihb ditoy mhoHh> boMc hod t>Mq 

(•eat duA« aOOl *Hc* data that Ih* Ql wte 

wHc^ Cf» tho baH» ter th> etaoinod nk n 
no rapoi^ oMsatiofs wM rao^ to mrvV-S. On too o«m 

oppenntty a tanetaner %dlhto too oudlon wortci pt* itwy. h^ 
oodomai oudHor) to go lor too tl dow n o d »°***,*^ , *7 ^ 

Tho itS<iudt 9Jldoln« am not yat B n otoii i ond nono of too aotoSno ctoato 
^aocdical/ adekonot ^ kwo ol twnd. 


t 


C. Tho PmbiMn <ml ho SeMtan 

AtMTdfto itwrt too doonwl leim niio ^>ply. too bank h potardloly a n^«rnp^ 
lor ho IW. codenw cofKWttad (ho bonk eumriy rowtawo hoo fWHV 

cuitom« may qudh wiclK too wto). B k Imjpoitert to Kdo In tok contato IW ho ® 
hm -tony to bo to aubdadWcomtterwovdto to. (>ivdM to 10001*0 0 poaB hwow to 

roltoo- Ai tt* Ql ouefl vdi ooimr too yoor aOtt » h« kmcomo cawoedy Importont to 
tovnotiki tatr oddtoa IHk quodlon onoo and tor ol. 

Stoco k^ucfeni comtog Bom too Urdlod SMoo tantory trigo* h* 
dutioi. too nf»d toot/ KAilton k toot too bemk *«.- on halted iwttoo P<»». W to 
aocopt luch indruettonk to tHi lonm. too lotutionhlpa twB bo frcoon W||* ® *® 

utonryjloV chont^ H toto a PM m an date!. Any ecxno ol ocitan iiaodJ donted 
onalydi mpodoltr for toreo mosm. 


• wo mod OISO0 oor te^ rt* oMno out o# wch a “Noro* (roipoct^ Itom «m 

oofomolic frwwter toto PM occooniij Bom o lotei conkoct tow poiktectoo 

• town a U4. sec nitai potol of vtaw nood wo moko luo toot too tomdHon ^omiw 
odvtoiy Into dtootoncfy u coo un k dooi not ondonrtno fho bonkt oNorw to 

ochtavo BiolW'^tacOoraito tovosImoiO AdvfMrccmpfkinco. 


• too ‘didornartte'towafor to dOcfotonoryfOlatonh^rnod hold water Born otlAte 
futai ponpoctom a* Ui fa« aotoofWm may porcoho too to bo o ciWTivontlon 01 w 

obigofiont 


A vwjrttog ^oup comprimd of too morkoh, Id Uixoimiol ond CfX vAI took toto too* 

imms to find upiw opAito toftiBonk Such i J o tql o d p iopotafc hould bo lobdy by non 
Tiwiday hw too UBS SwIInricind Bcocutoo toerd mooting. You w« of couno moohro 

Wo lud ttrtahod on urgonlV *ot<ip c orfotonco col omongd Oi Co^Pdbtolton 

O»mn«ioomombod. AthbccdOXfoidAmodllipadfiontoottoodoonriodicteinte 
oppty to Ol bankt. Agotnet toO bockground and toBtog toto ocewwif too Ato fcwotroci, 
too Comn^oo o ^p o os wkh too ehcwo eulinad couw ot ocHon. 

I hope IhO 0 JuWetant tor your pmpotos. 
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UUKtaOMmdBli** 
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TKMnMi.bto 
Tlundair, PMnwy Sit . 




Hfc P i w wwI i i li 


OMr male., 

Nwiy tbonlu IndoMl toe yout ••aistane* «a ap^neiata it. 

Kike. 

60Mi aewal 

Can yni pi«aa« isau* aa info in Maaat to that afieet ao that avaryoaa ia on the aana 
pay*. I have diaeuBaad it «i«k thiacey lacl CkKlataph and m *ta doio^ the tal^a9 to 
the clienta nod will Mka a few oacaptleoa nhaca It ia Moaaaacy. 

Thanlca 

Olivas, 

So ahould aalDt an aneaptien (ec oar wcitai cliaat and m Mil talk to hi* about thia 

t end ooBCiaa that hla atsuctusa Mil ha aeeaptabla la turldi a« that ua can atast auklod 
the transfer «2 the account to yoo. 
ttaanka for eoaCicMna yous afraaoent. 

Brie 


— Otlalnal Haaaapa— — 
rtoa: TI^Mminn rcaai 
Seat: Thuraday, rabruazy 21, 2402 1:2* nt 
To: Nelsw^ia. Kike 

Cci Tsthicran, Xricf S^UMcliar, HaAaniodli Vaa-Wyl, Waites; Sklorka, Ralnai 
•:d>]aeti RKi Paatiad aalaa 
Uaportaaeai Bi«b 


Hi Hike, 


Thanka for yeut nail t*dueablitd a ruling in thla natter. Alter 
eonanltatlen 

with Valtas, T Man t* conflm that «M afsao ulth yoac daactlptlan »< 
the 

bank's paaltion oa non-US corpoxatlooa vitli a US baaeflciai o«ai, 
Balaa a 

lawyaz, l have aavnethalasa two pelatai 



paepasly doasaancod (w-SSSMl aiynad by the direatoss 
I petition to accept that tba caatenar la aa 


- 1 do not oxptaaa aoy viaw on idwthac tb* tax tzaaty botuow USA and 
tha 

Xahanas eslla for a different tsaetaKnt of sneh etzvetares in Xeiaau. 
1 hope thia la of aaalatanee. 

Kind zayards. 


fzaat 


Ml Plcaae do never aaawae that noo-cveetion {kosi oqr aide vltkin a 
unllstezally 

act deadline aaiy be eenattued aa ayrecaenc. 


aovenNMENT 

EXHIBIT 

17 
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: 

Nik* 

Smli XLUMkdi, 27. VaduuM 2003 17>23 

Te< •c^uwelMtr, Ummcmrb, jnrMu 

Cet TB^xraik, Bcici MXsmn, Chdatophi Mttkfey. ntlarey 

Siato3»ett PtMiMd aaiM 

iKPOrcaBcat Hifti 


All 


Tbi« Is v> eoKfia me HBAsEStsBdlAi la csIsUoa to cUobbs 

Um K> a< y»nm U a US sMldaae toUawlaf aar talaeaa tamy. Ala 
widacafcaBding ta ^pllsabla ta aaaeaata aicbar is UMaau as ia 
Siiltuieland l.a. a eansiafcasC appraae)i la af^lad. 


Oujc undaxscandiayi 

1. Toi flowUuraa;^ Bazpazata V9 zwldtat BO wuBla ta lasw prdass. 


# 


2. Far nan-flaw-thtattfli eazparata (BatuealBa TBC, Faaiaaaiaa CM, HVXa 
atel It la paaalbla (az tba vs taai4siit BO ta Utaa ar<tars Fzen tOa VS. 

3. tcom aa aCC pazapaetlva ca Daa-Uaw>Utseituh oaepanta tba VS 
caaictaat BO alwj^d SOT laatta azdaza (sm tha wa. 


BaiUta pssltlant 


1. naw-thzau^ carparata ta maa m aceeunC, no axcMtlaa*. 

2. Fez nm-Oawtbraufh eorpocata ttia tank la loakla^ ta eaaipiXia»ea 

wlt)i tha CSC nilaa and US raaldaat BOa ahauld ha aaoaurasad BOP Ca 
iBsaa ozdsea (uMtac « tawae a< Actaesay} tzcaa tha OS. Only la 
ascaptiaoal clzavastaACaa should ua sscaa Co tha BS zaaldaac BO tssuios 
'*‘'^*^* tha us which a qi iatas ta acctpCabillty uadsr dssBsd aslaa 

rulM, twt sat to Sull Sic eouiilaaec. 

inaXasB wa bass ta tha aoatcaey, within th* aa« 34 bousa, wa will 
hssuBa tha abova undaraCsDdlao la eareaet. 


Asnha aod caiasda 


Hlka 




© 
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CONTACT R0>ORT 




MRNhiCiM a new cods to fadKIate discreet emsa contacts: ' 

SIR * orsriQS 

UTOegnwn 

6BP»Uus 

100K=C 

2S0K>1md 

IMasamtan 

DO(^D 

Piacs EUR cast) in OOCU approx 3% 

Place USD in OOCU more or less ATM 

Buy forward acoiiai USD 1 mio ag. EUR (buying EUR'), lower level about 2.S c^ts bslow 
«poL Cat toconfirm price with ban. 

Ernsi; 

Took care of theflithb momktg. green Q 12 (about 13275), orartge @ 3 (around 13720). I 
say aboui because f neglected to write down the exact numbers (too e^ In the morning). I 
can get th«n to you later. 

I alao booked the other trip, because as I was tiding k> the agent, it iooKe^lc^ua* 
away from us and ( believe that you would be good with that. I got you HIHHIHi 

We expect to move in a range at the moment. 


I had not forgotten you. on the contrary. I sent yoy a mail the next day which you do not seem 
to have received. which, mterestirjgfy enooj^, is not to be fourxl h my sent Hems eiflief. 

The upper and lowerle^b are jHIHIIIIIHB ^ December 7lh. ) was i4>is to do H 

whM 0)s level waa HBI but had to move fast because it was on the upswing. Later on in the 
day we would have been over I <jecided to mcve without first contuWng you, since 

you had agreed in essence. That saved us some mor«y. 

Thellk are ait comfortable: about 2.5 orange nuts Q13710 (3%) and about 2.05 green nuts 
©13270 (12%). 

AUdear? 

PS Just give me a short confirmation when you get tois mail, to make sure thkigs am worlur^. 

Pollow-up: Next visit; ^ptOS 
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^UBS 


COMPDEKHM. 



February 22, 2006 

CONF»OE^rTiAl TREATMENT REQUESTED U0000S976 


QOVeRNIMUIT 

EXWBnr 

19 
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Definitions & disclaimer 


♦ if rx^ meuntkxied ottierwise 

- Data camfxiM accoirt* where Legal Oomkaift aixtfor BeneficW Domicile Is Unted Slates {= US 

the resuttng scope of accounts includes several bueinees types {e.g.. cfierts w«h W9-form,. 
dierte without W9-*)nn, US dients of noivUS F^. "Nato") 

- The scope of {fata includes ell ViWt Booking Centers, plus VW*CH.piuiBB. but wHWn this scope 

excludes 0^ WB-relevant Bootung Centers fi.e.. UBS Swiss Fnandal Advisers AG. UBS A6 
Stamford Brarxh, and UBS tntemational, Inc.^ 

- Dale refers to Mi-year 2005 for flow (Iguesvid 31 December 2005 for stock figures 

« All data used In the analyses are sourced from GMIS, wWch agabi draws on underiysig local data 
sdtaces. /dttiough data outpU end analyses have been velkfated carefully, quality of the cor>dusions 
stIB (fapends on iha quality of rput data \n Booking CentefB. which may vanr across Booking 

CerBers 

« There is r» systematic traraparency on how the dients tax-dedare ihdr investments (e.g.. dients 
without WWocm orderkig income statement or capitd gwnsflosses statement) 
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Size of US business 

No. MCBUlUS 



BODon^«US BODomldtefUS PifvoOcSfnU.JoH Logoi l>CKricdo # US TcUl 

MCoums.fteto.FM.otc. and 

__________________________________________ BODortOdteoOS 


Logii Domicile • US 


CONFIDENTIAL TREATfciCNT REQUESTED 
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Cornerstones of US service model 

O Booking Center Switzerland (BCCH) 

• Centraiization of US-domiciied clients in WMI BS North America NAM 
(except FIM business and Naio) 

» Cases that are not centralized need exemption approval 
e International Booking Centers 

* Not active in business with US-domiciled persons 

« Incidental relationships with US-domiciled persons need to be bundled within 
the Booking Center 

O No use of US means 

♦ Retained mail 

* Discretionary solutions (to prevent need for interaction and investment 
advir» and to exclude broker/dealer risk) 

O t-imited traveling to US 

o No UBS financial planning services 


CONFiDENTIAl TREATMENT REQUESTED 
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CONFtDENTlAL TREATMENT REQUESTED 
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fllO CentraUzation of US clients 

Aceouni* by BeekJnv C«Mv Aec«uM> In BCCH by BAQWBS 

NAM 

CXhwAME 

OllwNAM) 

BB 

VMCK 

UM(l)Aicefealv<)|r «eesv«t» tM-Utw 

Htng Kany. Cmnwri. Ttitixn, Spain. W| (moiSyiaiBkaivatp aeceiaai «(•< Wfcwa) 

M iln» • W a a W lcW iiiaa* 

*"■ MaMrnWMncaa 
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CONFtDEMTIAL TREATMENT REQUESTED 
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{O No use of US means (1) 

Buis: BCCHBUAniedcss 


t 


CastMRfy aceounis 


Aocounlf *i#> sacwriMs 
Riftninwi mel 


Aecounts wth seourtOu — 
No Mnjcttxis 



1 
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CONFIDENTIAL TREATMENT REQUESTED 
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io No use of US means (2) — Discretionary share by client segment backup 

8SNAM 


AccomX ptMwttttlon {%> Atnl pMWIratiM (%) 



L.ru *Cishofily 


I 


CONFIDENTIAL TREATMENT REQUESTED 
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' Development 2004 — - 2005 

Bask; BSIMM 






ID 







2004** 

2005 


CIgaine* ■nateifeniled kr a«Mcirtj tiMInQ (ccswiN nra Nhnn »l WMi wNtM* *>*<• 2C0S 

(■BRWt* bMsd «>20M lf««l •<« divels^M In CWMTMamUS inigtnienil 


CONFIDErfflAL TREATMENT REQUESTED 
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Current and planned control framework 





♦ A]| exemption requests to be signed by 


♦ Build-up of US Cent^* of Competence 

RMM North America 


(2 initial FTEs) 

♦ Regular CA education (e.g., US country 


» Advising alt client advisers with US 

paper) 


clients, in e.g.. 

♦ Service model guid^ines and. 


- Opening of custody account 

instructions 


- Appropriate entity (AG vs. SFA) 

- Cash or discretionary 


> Systematic rmnitoring of e.g.. 

> No US securities 


> Exemption requests 

> No investinent advice, no brokerage/ 


- Changes in domicHe 

- Retained mail 


- Retained mai) compliance 

- Products/soiutions compliance ’ 

♦ Supervision of FiM business vriUi US 

clients 




CONFIOENTUL TREATMENT REQUESTED 
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Potential enforcement measures 


I 



A FuiUttr Mteeilv* oanvibaaon to KAM (tamVlM. VMCH ond BB. oxduflng Nolo •«> 

Focced disoonOmMUan tK lowtr tuainosi MQtnonli (o.g. pfiulng out at MsstA Mernont: 
74% of MBounta, 7% of nvmtm) 

Enforced InplemenleUon of locel taetdfno decisions 

DisoortIruitUan of US business (Ia. 534 eccDunts.CHFI.&bninwMM assets) 

e Enforced elMKfc of melned mei poSqr 

Accelwated transUon to dkerattonery or ceslvonly scAitlons 
CAs'teterAoneeblocfced for outbound eefinglnio the US 
^ CAs‘Acneltecowitsrrwritoredt>yCenv*enee(toensurenoe-me!lsaie sent to US) 

^ Regular CAcoiTiptenceselMeder^«nrmtfliefheAa',*noa-mer.*nolnvestmenledvtce^ 

^ TtBveHng *lgm* (lo-. no XAS. no prlRtar) 

^ Only HNVM end KC advtoefs travelna (pertiei US tnnel MA. fewer segments) 

No mom travefeno (US ireyel ban) 


Buskteas carved, e-Q.. 

• Core alamarrt of a cww FIM piadotm 
« OfvasUlura to third party wiNniaigerimnsacston 


^ No/Rto bttfiness Impact . 
Swnaradtrcilons in business 
Signlflcant businau dacraasa 
^ VMusIkaalndl 


CONFlDeNTlAL TREATMENT REQUESTED 
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Competitor behavior (Credit Suisse) 


* W94)u$inass in separetd iegat enlfty (Credit Suisse Prfvets Advisors), simBar to UBS SFA 
« Other business wHhln parent bartk 

> Cer^ized 

- Sm^ar in size tftan UBS business 

- Relief travel to US but less frequertt 

* Ftffihw US busness with prlv^e b^ing subsidiaries fprivste banks’^ 

- Centralized 

- Small 

- Some travel 
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Contact information 


UBS AO UBS AO 

OiriBiwtf Patridc 

RMMBSNotSiAtiwia Bukmw ManaatnwnI BS North America 

(nichet8ulonen>Oub>.com petrfclLscitfniriOubB.cent 

Tel: 1W3-73238 Tel.; 1«23.73Wl 


Page 73 of 96 


CONFtDE^rrlAL TREATMENT REQUESTED 


U00005991 




501 


Case 1-.09-mc-20423-ASG Document 2-2 Entered on FLSD Docket 02/1 9/2009 Page 74 of 96 


Reeves Declaration 
Exhibit 20 



502 


Case 1 :09-mc-20423-ASG Document 2-2 Entered on FLSD Docket 02/19/2009 Page 75 of 96 


TTTiC 

UI>D 


C ross-Boixlcr Business 

I rainine \\ orkshup Norili .America 

:()()4 

I i'.in ' . 'mIiSi.’' i:> 'I.'S i ' ■■ !■!>;■ 


CONFIDENTIAL TREATMENT REQUESTED 
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aoveRNHEirr 

ExwBnr 
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Goals of the Workshop 


♦ Sharpen awareness of the legal (incl. tax) ) and regulatory 
environment and related risks 


♦ Adapting the behavior to the legal and regulatory frameworic and to 
the respective risk situations 


♦ Sharing of knowledge with colleagues and risk specialists (particularly 
IT- security) as well as discussion of relevant issues important to you 
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The Battle Field 


♦ Increase of business targets (acquisition of clients, NNM, sale of 
products etc.), change of client expectations, sophistication of 
services. 

t 

♦ Inaeased exposure in target country, change of regulators’ attitude, 
shift of regulators' focus, expectations of the home regulator 
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Overview over the Relevant Risks 


♦ Non-compliance with rules and regulations of the target courttry , in 
particular 

— supervisory rules (banking and securities activities) 

— tax regulations 

♦ Infringements on Client Confidentiaiity (Booking Center Issue) 


♦ Risks resuifing from particuiarities of the US legal system, e.g. broad 
subpoena powers, iong-arrti jurisdiction rules 
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X-border USA: The regulatory framework is much 
too complex to understan d but 


♦ us Securities Laws: 


— SEC Exchange Act 1 934/ Investment Advisers Act 1 940 

- triggering event: Use of US jurisdictional means, e.g. telephone, fax, 
mail, e-mail or personal visits 

- issue: registration risk for UBS AG 

4 Q I/Deemed sales: 



— Ql Basic: Segregation of US VV9 from Non-W9 customers and making 
sure that Non-W9 clients do not hold US securities 

— Deemed sales: Enlarges the scope to Non-US securities and restricts the 
execution of securities orders stemming from US soil 
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X-border USA: .... which makes the solution 
-si mpl e 


♦ No active or concrete solicitation for UBS AG’s services (neither 
banking nor securities ) takes place in the US (other than for UBS 
AG's US offices) 

— discussion of banking sen/ices (cash and custody accounts) on a purely 
unsolicited basis is possible even when using US jurisdictional means 

♦ Securities-related activities 

— provision of securities services and products without the use of US 
jurisdictional means only. In a nutshell: No securities-related 
communication from and to the US allowed 


— this ringfencing model essentially takes care of SEC and deemed sales- 
issues 

I IDC Werth 

0 ^ U1>0 Msw— t ment 


CONFIDENTIAL TREATMENT REQUESTED 


U00006013 


509 


Case 1 :09-mc-20423-ASG Document 2-2 


Entered on FLSD Docket 02/1 9/2009 Page 82 of 96 



X-border Canada: 


4 Taking a broad brush approach: Sinfiilar system as in the USA, i.e. 

» distinction between banking vs. securities activities 
— discussion of custody services and reporting in Canada on banking and 
securities-reiated acuities permissible 


♦ But UBS is not subject to any contractual obligations in relation to 
taxes!! 
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US Subpoenas 


♦ Command to appear at a given time and place, issued by one of the 
parties of a litigation, with force of a Court order 

♦ Can force parties and non-parties to make witness statements 

♦ May be served on UBS employee as soon as he/she is on US soil, 
even if on a leisure trip in the US 

— the creates jurisdictional conflicts, i.e. UBS emptoyae is bound by Swiss 
banking secrecy (irrespective that he/she is abroad) but exposed to US 
judicial powers. Non-compliance with court order to respond may result In 
contempt of court 
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Reeves Declaration 
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26 September 2006 




introduction 
Country Paper USA 

impact of Country Paper 
on Business Model US Inti 

Security Aspects 
Round table 


Hansjdrg Bless, US International 
Franz Zimmermann, Legal 
Hansjdrg Bless. US International 

Paul Merger, Security Risk Control 
ail 
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EXHIBIT 
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Iiiij'odiu'rion 


♦ Scope of Training Sessions 

• US Regulatory, environment 

• US Service Model 

* New Country Paper USA 
” Way forward 


^UBS 


I'.S Service VIckIcI 


Client Segment Investments/ 
Reporting Needs 


Servicing Unit 


All securities 
(incl. US secs.) 
(WS) 


US Person 


I Securities I 
(except US secs.) 

I (non-W9J 



UBS 
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Ct)imUw Paper USA 


. Purpose of Country Paper ('GP‘> 

Uunch of amended CP targeted In0rt2006 


Travels to meet existing and prospective clients to be kept to a mintmunn 
Adequate training of Traveling Officers 

• Specific approval for business travels required by supervisor 
Tra\^l Plans and certification required from Traveling Officers 

• No security-related communications to persons resident in the U.S. This 
includes In-person communication and cornmunication by mat!, tele^^one. 
e-mali, fa^imiie or telex. 

Distributing account openlr>g documents is accepted within defined 
parameters 

No transport of assets (e.g. cash, checks, etc.) into or out of the U.S. 

Use of Travel notebook essential to safeguard client confidentiality 


I i'illXT ISA 


Provision of statements and account information related to banking 
services is allowed 

Irr a meeting in the U.S. communication may dqI be related to securities 
products or services 

Exception: a security client (non-discr.) inquiring about optimal servicing 
structures may be informed about a discretionary mandate with UBS 


Contacting prospects regarding banking services on an unsolicited basis 
and discussions on non-security related topics are permitted 
Standard UBS account opening documentation may be distributed to 
banking services prospects. However, the prospeaive client must return 
the forms by mall. 
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hnpacl of Connin' Paper on Business Model US lull 


* increase ring-fenced discretionary solutions further 

• Strict adherence to Country Paper 
' General trailing guidelines: 

- HNVW: client retention ft referrals / switch to discretiorjary mandates 

- CCHtA: referrals / switch to discretionary mandates 


Development of specific education sess^ns (e.g. for traveling pufposes« 
for walk-in's.' for telephone servkir^g, for referrals) • 

Performance measurement with respect to KPI's to be reviewed 


4; UBS 


Travfl SocuiiU' 


• Thorough preparation of trip 

• First travel accompanied by senicM CA 

• Employment of Using Best Practices 


Keasoning of Business Trip: be prepared for arising questions when 
crossing the border - 

Travel habits: 

- Airlines, flight routes need not be altered from a security point of view 

- Strong recommendation to change hotels in rotation 

In case of emeroeocv (7 x 24h) • Tes. * 4 1-44 234 24 24 

Security Risk Governance will subsequently co-ordinate the nen steps with Leqal 

Line Management, family and others * ’ 


Page 52 of 109 



576 


Case 1:09-mc-20423-ASG Document 2*3 Entered on FLSD Docket 02/19/2009 


Tfrivci Security 


Observe Clients' Right to privacy at all timer 

- Always maiinam 'Clear Di^k Polky* in Hotel rooms 

- Use secure infrastructure CTra'^l notebook. POA) 

- ae aware that celt phones are prcvie to eavesdropping 

- Qoss borders without dient related dooiments 


Usage of courier and postal services by clients: 

- Regular mall may be used 

- Use courier service If tracking is needed 

- Address must not necessarily show ‘U8S' 

- Passpoit/ld copies should be sent separately 


4^ UBS 


l.t'ssons It'iiriR'd 


Tel. *41-44 i34 24 24 
No further calls 

In case of an interrogation by any authority; 

- protect the banking secrecy 

- no client respective communication / wait for assistance of a UBS 
lawyer 

No panic / rush? we are not criminals! 

"Yes, I am meeting with clients* (banking products) 

Comply, with e-mail policy 
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I'ravpIiiiK - wav forward 


‘Certification* 

- sign country paper 
• travreti security training 


* first trip together with a senior 

Empty Travel notebook, no printer, blank forms only 

MO handover of asset statements 


Written debriefing / report with line manager 
' Regular security training 


4tUBS 


I. 'softii Links 


US Service Model 


US Competence Center 

TaA/-iiv.A>.siri,-attBC,-i;v.iwii.'!?JjaU«ri.i .SKivi^.aae. 

Country Paper USA 

•HU, rHwACs 

Secufi^ Home page 

Travel Tips & Personal Security Tips 

-‘Uer lT- vl,. •-■'.UVsA.'it.k.iBSV.jii ; li-.W.Wm- 

Travel Risk Advisor 
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Round table 


Comments 

Questions 

Discussion 




Con’iai'ls 


Hansjdrg Bless 

US International NAM 
Baerengasse 16 
soot Zurich 
Tel. +41-44-234 39 93 


Paul Merger 

Security Risk Control 
Uraniastrasse 31/33/35 
8001 Zurich 
Tel. +41-44-234 99 06 


Franz Zimmermann 

Legal 

Talstrasse 83 
8001 Zurich 
Tei. +41-44-234 89 05 


Thomas Christen 

US Competence Center 
Baerengasse 16 

8001 Zurich 

Tel. +41 44-234 47 S3 
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From: 

som: 

To: 

ttabjoet: 


I UoWI UMlkl 

WidMsdiy. JMKMnr 22, 2003 7:31 PM 
Fooitntf. Martoio; OtriomM. McM 
FW: IRS AnviMty • icoon pMn far banki 


D*«z coLls9ties, 

loading Joa'a aail, w* *r« eight on th* nenoy^ reading John's nail, I think ^ need to 
take the uta»st care of this iaeue, that'a Miy 1 think we need to be oxtxenely earefuli 
with any wrltcoi) atet«n«tt on the s:d>ject. 

regards 

ML 


original Message 

Pron: Bourne, Jonathan 

Sent: nercredl, 22. jaavier 2003 1S:03 

To I Chin, Clexenea 

Cci Bosiun, Aleldusi roelUai, Kackus: lA-Barrs, pane: Liaehti, Martin: Heyer, Wamarj 

Stutz, Roger; Vbn-Vyl. >slter 

Sublect: IRS Ranesty - action plan Cor banks 


Clarence, 

I attended one of the B(H working lund^es today. They had changed the topic in 
order to cover the "partial” annescy, as they call It. 

They had a lot of interesting information about tite background and the IRS 
methodology. X have eent you a copy of the alidee and 2 articles. 

Their main iMeesga, however, wse what might happen to the promotare of offshore 
Bchemes and what the banks affected should now do. 

NKRT MIGHT HRPPBM TO THC RRCMOTBRS 

Apparently the %ihole objective of the aeneety la net to bring money back 
onshore, but to bring criminal cases against the preasotcra of offahora 
nnlutlens that have led to US tax evasion. 

Before the IRS will accept an amnesty application, they will want datallt of 
financial acrangaaaBta - ^ieh anconpasaea net juat offshore credit cards 
issued by banks in foreign Jurisdletlens (including CD), but also arrangements 
Involving corporations, partnsishlps, trusts and ether entitles. Their main 
focus is on the tisie after 31.12.90, but they are also interested in 
arrangexKnts act up earlier. 

WHAT BANKS SHOULD DO RO0 
Banks should review 

* marketing materials sent to clients. 

* letters sent to clients. 

* credit card arrangeswnts enabling a client to make purchases in the US out of 
offshore funds, and 

* eases where offshore companies, crusts and foundations hsve bean set up for 
US persona. 

Banks ehoold be aware that clienca nay make something up about the bank, in 
order to fit Within Che conditions of the application. 

Banka should make sure Chat they hsve clear policies in place prohibiting the 
sale of "finencial eccangeaienes " to U3 persons, unless tax planned (as we do). 


aOVeRNHCNT 

EXWBIT 
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W)»r« « bank acts aa truataa or Mnbar ot tha Mard of iTeuadation, tha 
tiuatee/Boacd ahould atart doing tha IRS reporting ragulzed by US law, «dieze a 
US person is the settXor/founder. The r^oztiog should not be sent to the IRS, 
but to the client. 

Tha bank ahould ba able to danonatraca that, tdtara eartale bank eaBpleyaaa have 
beat active in setting up offehore structures for US peraona, these enployeea 
have been naked to leave. 

8(M say that inaedlaCe action ia raqulrad in order to build up a defence 
against a possible future erlalnal ease sgalnat the bank. 

Regards, 

Uon 


" CONFIDENTIAL TREATMENT REQUESTED 
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W»(lBM<g.OMel»r30.aPca>«PM 

■ Liwtol^OMwr 

K»<inww> Ctimi; UM Owtt Pw«w<. 

R9B:MraM 


Out; bl«t»r, 

Muftf thank* fax haviny xwt yaur dxaft BloBtaa fer «•. VhiJ* X agxae that it ■eouatcZy 
■aasrlsaa tha gist at aur dlacMalaa it. .afldaaM hew aaMitlw tkinga gat mImb you ax* 
WEitiBg tlMB doMtt. In thi* aala# ^aaa* itlnd mf 4lMetly is yonx taat in Capital 

latceca. anggaatad delatlM bz« la toxaek*ta< 

I hope thla tuxthax elarltlaa tba alttiatloa. 
heat xegatda, 


Maxfc: 1 woald jg^xaeiata It jtoa esuld gaickly da a aaalty check «<i ^ atetaanta. Flaaa* 
that 2 an eogalaanc et tba taet that handtag aecauat atatiMnca aad axacatlag 

^ * *** flw US aeil Mr ha ooaaldaxad pn^laMCle ^ ZM paepZa hut Z 

^hiak ay •■■aacMat iallewa eux ovetall peller that we ahaald aot h* atex* rajal than tha 
klag. Ibaaka tex yeuz aaslataae* ka^iag na «ut of treuhla. 

~ — — flxlglaal NMaaga 

rzowi Olatax 

Seat: Blanitag, 29. Oktober 2002 10:45 
To: SlBBananB. rxanzi Uilat. eacald 
Cet Kaufwaan, Cazaan 
Suhjaec: Klnutaa 


hoax eolloaguei. 

»B h*T* triad to ottUae the ■oat lapoxtaac peiac* ef oar dlacaaalan*. Flaaaa 
eentlxB that you agree with these stateneats. ec adjust aceozdlngly. 

• Mnutea of Meeting with Fxaat liaaetJMim.tegal and Gexald lulai^CoMliaace 
on October 2S, 20«s ^ 

k-,?****f^* *• *!■«*»•«» wa are - tttm a OX Peweed Salas paiat of wlaw 

ellanta la tba OS, band out accoMt stateutta, 
dlew Uvaata aot Strategy and evea accept raot er«<pHnt”| Uteck) SECORXTZBS 
order* 2r TW VB»K DOME W ISOLKTES mm IhnBEOnVT cmowsmteks or dedda on 
?• *^Mtegiaa. Tkla BIBKVlOh MIT howe ve r U nOBJMVXC WtH (la not 
(ee^iaacel ftntt. BBS As mi ff lWh MU« TW VOL2CT WClSlOd 
»3T TO WLY <W tw "OWIT IKmoOBfr' EXSCPrieM. 

coneldet* it lapoztaat TBht JUW CO S TWaa igsntDCncMS APS 
FBOFESLy AND ACOIRATCLY DOOIMlims [for the beak to tvava a written 


this iwena SlOlIJie THl m AMmSBNT} la tba OS. Accordlag to bis, 

thw -coNTPAsy TO ACCBPTiKC sscoiunu EKnmcncNS btbscuc trcH v$ tskhztort 

- doaa HOT relae any Ol/deeewd aalas ptobleaw, but 'only* SEC cowpllanec.* 

3. Written lafotwatlM la focwe on the riasacisl backgreoad of eliaac ta 
key to pees the Audit, ^lahericaace*' ia not enough, e^eclally If the 
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iaicritUM r«outt>^ Nonowc, be >ab«t«d Aceotsu datalXad iafozMtlon oa 
tb* bjMkgrouBd af.tlw eU«Bt la Mqslicd, 

"“tlf*** ^ pcoviitLns thia mayhody EMdlag tb* Fbcua ceport 

mi^ht k>m ahlm to 1*0 tho aoeg«at omioc 1 « awbarod •ecountal . Zaifcial* 

can b* aoBtlcood:, . blsth yme |w>t <u»et data) can b* input. 

boat xofmeda, 
niatox intolf 
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WOTED STATES BISnUCT COURT 
SOUTHERN DISTRICT OF FLORIDA 

08 *60322 CASENO.CRJ2QHN 

I8UJ5.C.S371 wwratt 

UNITED STATES OF AMERICA 

YS. 

RAOin^WEIL, : 

Defeodsiit. 

/ ; ^ c> 

: ' 

INDICTMENT - 

•" o ^ . 

CO 

The Grand Jury charges that: 

I NTR O PVCT IOy 

At ali tiroes relevant to this Indictroenu unless otbenvise indicated: 

! . The Internal Revenue Service (“IRS") was an agency of the United States Department 

of Treasury responsible for administering and enforcing the tax laws of the United Slates and 
collecting the taxes owed to the Treasury of the United Slates. 

2. An entity identified as “Swiss Bank" was one ofSwItzerland’s largest banks, Swiss 
Bank owned and operated banks, investment banks, and slock brokerage businesses throughout the 
w(»’ld, also (^)erating in the Southern District of Florida and elsewhere In the United States. Beowise 
of Swiss Bank's ownership of banks and investment brokerages in the United States, United States 
tax lav^ applied to Swiss Bank and to its United States clients. 

3. Swiss Bardc operated a cross-lxwdcr banking business with United States clients 
C'UnitKi States cross-border business”). The United States cross-bwder busiitess employed 

I QOVEANIKirr 

EXraSIT 

28 
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approximately 60 privito and had offiMS in Gawva, ^nMi, and Lugano, Switzerland. 

THes* piivMc hankers frequently tntvcicd to dw United States to meet with »id to cmiducl busine^ 
with their United States clients. 

4. The United States cross-border business provided jmvatc banking services to 
ap^ximately 20,000 United SUtes clients with assets worth approximately $20 billion. 
Ai^roximalely 1 7,000 of the 20.000 cross-border clients concealed their ideiniUes and the existence 
of their Swiss Bank accounts from the IRS. Many of these clients willfully failed to pay lax to the 
IRS on income earned on their Swiss Bank accounts. Swiss Bank assisted these Uiuted States clients 
conceal the income earned on Swiss Bank accounts by failing to report IRS Fonn 1 099 infomiation 
to the IRS. From 2002 through 2007, the United Slates cross-border business generated 
ai^roximaiely $200 million a year in revenue for Swiss Bank. 

5. From 2002 through 2007, defendantRAOUL WEIL washcad of SwissBank's wealth 
management business, which induded the United States cross-border business and other businsses. 
As such, defendant RAOUL WEIL and others had the authority to expand, maintain, or discontinue 
the United States cross-border business. In July 2007, defendant RAOUL WEIL was promoted and 
became the Chief ExccuUve Officer of a division that oversaw the United Slates cross-border 
business and world-wide private banking. 

6. Some Swiss Bank’s execuUves C'Excculivcs”) are unindicted co-coaspirators not 
named as defendants herein. These Executives occupied positions at the highest levels of 
management within Swiss Bank, including positions on the committees that oversaw legal, 
compliance, tax, risk, arxi regulatory issues related to the United States cross-border business. 


2 
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7. ®®'“'SwissBinik’seinployceswhoiMnasedlhelWtedSlatescrDss-borderbii$iness 

rManagras’") are unindicled co-conspirators not tiainai as dcfatdants herein. These Managers were 

re^nsibleforoverseeing theUnited Stales cross-bolder biisinesstgxnalions. These Manager 
responsibIcforregiil8tt>ryandcomplianceissiies,asweJIasissiiesreIatedtohankers'iDcenlivcsand 
corapensadorc These Managers were also responsiblefor Iraveliagtoihe United States loraeet with 

Swiss Bank's wealthiest United Sutes clients, these Managers reported directly to Executives, 
iitcluding defendant RAOUL WEIL. 

8- Swiss Bank’s employees who managed the bankas servicing the United Slates cross- 

border business C'Desk Heads”) are unindicted co-conspiratois not named as defendants herein. 
These Desk Heads exercised direct management over the day-to^lay operations of the business. In 
addition to having management duties. Desk Heads traveled to the United Slates to 
unlicensed banking and investment advisory activity for Swiss Bank’s United Slates clients. These 

Desk Heads reported directly to Managers. 

9 . Swiss Bank private bankers who serviced the United States clients ("Bankers”) are 
unmdicted co-conspirators not named as defendants herein. These Bankers were not licensed to 
engage in banking and investment advisory acUvity in the United Stales. However, these Bankers 
routinely traveled to the United Slates to conduct unlicensed banking and investment advisory 
activity for Swiss Bank’s United States clients. While in Switeerland,' these Bankers routinely 
communicated with their clients in the United Slates about banking and investment advice. These 
Bankers reported directly to the Desk Heads. Swiss Bank Execulives and Managers authorized and 
encouraged through incentives Bankers’ activities with respect to their United States clients. 


3 
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10. Some of Swiss Banifs 20.000 Unhed Sales clients »ie unindicfed 

not named as ifefendants herein. These United Sales clients knowingly concealed fiom the United 
Sates government, including the IRS, approximately *20 Kllion in assets hdd at Swiss Bank and 
willRilIy evaded United Sates income taxes owed on Ihe income earned im these secret Swiss Bank 
eccouna United Slates clienB were requited to report and pay taxes to the IRS on income they 
earned throughout the world, mcluding income earned from the Swia Bank account. 

COUNT ONR 
(I8U.S.C. §371) 

n , The allegations conuined in paragraphs I through 10 of the Introduction are re- 

alleged and incorp^ted herein. 

1 2. From in or a lime unknown to the Grand Jury and continuing up to and including the 
date of Ihe return of this Indictment, in the Southern District of Florida, and elsewhere, the 
defendant. 

RAOUL WEIL 

together with his coHronspirators. unlawfirlly, willfully stkI knowingly, did combine, conspire, 
confederate and agree together and with each other to defraud the United Stales and an agency 
thereof, to wit, the Internal Revenue Service of Ihe United Slates Department of Treasury in the 
asccnainmcnt. computation, assessment and collection of federal itwome taxes. 


4 
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mSCT OF THB.C PW SPIRACT 

13. It was a part and an object of the conspiracy that defendant RAOUL WEIL and his 
co-conspiralore, would and did increase the profits of Swiss Bank by providing unlicensed and 
unregistered banking services and investment adviee in the United States and other activities 
intended to conceal from the IRS the identities of Swiss Bank’s United States clients, who willfully 
evaded their income tax obligations by, among other things, filing false income tax rrdnms and 
Ming to disclose the existence of their Swiss Bank account to the IRS. 

MSAMS AND ME THODS OF THE CONSPIRACV 

Among the means and methods by which defendant RAOUL WEIL and his co-con^iratois 
would and did carry out the conspiracy were the following; 

H. It was part of the conspiracy that defendant RAOUL WEIU Executives, Managers, 
Desk Heads, and Bankers utilized nominee entities, encrypted I^rtops, numbered accounts, and other 
counter surveillance techniques to conceal the identities and offshore assets of United Slates clients 
from authorities in the United States. 

15. It was part of the conspiracy that Swiss Bank expanded their business beyond the 
borders of Switzerland by purchasing a large United States slock brokerage firm. Executives at 
Swiss Bank voluntarily entered into an agreement, known as the Qualified Interniediary Agreement 
( Ql Agreement") with the IRS that required Swiss Bank to report to the United Slates income and 
other identifying information for its United Slates clients who held an interest in United Slates 
securities in an account at Swiss Bank. Further, this agreement required Swiss Bank to withhold 
taxes from United Sutes clients who directed investment activities in foreign sccuriltes from the 
United Stales. 


5 
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16. It part of the conspiracy (hat defendant RAOUL WEIL, Exectitives, and 
Managers entered into &e Q1 Agreement and refs’esented to the IRS diat Swiss Baidc was in 
compliance with the terms of the QI Agreement, whi!$ knowing dial the United States caoss-border 
bosineu, was not conducted in a manner which complied with the tehns of the Q! A^reemoit. 

17. It was part of the con^iiacy that defendant RAOUL WEIL, Executives, and 
Mani^^ mandated that Desk Heads and Banker increase the United States cross-border business, 
knowing that this mandate would cause Bankm and Desk Heads to have increased unlicmsed 
contacts with the United States, in violation of United States law and the QI Agreement. 

1 S. It was further part of the conspiracy that defendant RAOUL WEIL, Executives, and 
Managers, who referred to the United States <^5s-border business as ‘toxic waste” because they 
knew that it was not being conducted in a manner that complied with United States law and the QI 
Agreement, put in place monetary incentives that rewarded Desk Heads and Bankers who increased 
the United States cross-border business. 

19. It was further part of the conspiracy that Managers, Desk Heads, and Bankers 
solicited new investments in the United States cross-border business by marketing Swiss bank 
secrecy to United States clients interested in attempting to evade United States income taxes. In 
particular by claiming that Swiss bank secrecy was impenetrable. 

20. It was further part of (he con^iracy that Managers, Desk Heads, and Bankers 
provided unlicensed and unregistered banking services and investment advice to United Stales 
clients in person A^ileon travel to the United States and by mailings, email, and telephone calls to 
and from the United States. 


6 



592 


Case 1 :09-mc-20423-ASG Document 2-3 Entered on FLSD Docket 02/1 9/2009 Page 69 of 1 09 


21. It was furthtf part of the con^iracy that vAen aj^jroached about the continuous 
unre^stensd and unlicensed contacts with the United States associated with tlw Uiuted States cros- 
border business, defendant RAO\n> WEIL and other Executives would not implement cffecUve 
restrictions on tlte United States cross-border business because the business was too profitable for 
Swiss Bank. 

22. It was further part of the conspiru:y that Managers, Desk Heads, and Bankers assisted 
United States clients in preparing IRS Forms W-8BEN that falsely and fraudulently stated that 
nominee ofT^re structures, and not the United States clients, were the beneficial ownes of offshore 
bardc and ftnandai accounts mdntained tn foreign countries, including accounts In Switzerland U 
Swiss Bank. 

23. It was fiirther part of the conspiracy that some United States clients prepared and filed 
with the IRS income lax returns that falsely and fraudulently omitted income earned on their 
undeclared Swiss Bank account aixl that falsely and fraudulently reported that United States citizens 
did not have an interest in, or a signature or other authority over, financial accounts located in a 
foreign country. 

24. It was further part of the corspirw^ that the United States clients failed to file with 
the Department of Treasury a Report of Foreign Bank and Financial Accounts, Form TD F 90- 
22. 1 , which vrould have disclosed the existence of and their interest in, or signature or other aulhwity 
over, a fmuicial account located in a foreign onintry. 


7 
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OVERT ACTS 

In fintherance of the aMispiracy and to achieve the object and purpose thtTCOf, at lea^ one 
of the co-conspirators committed at least one of Utc following overt asas, among erthers, in the 
Southern District of Florida and elsewhere: 

25. On or about July 6. 2000, Manager # 1 authorized Bankas lo refer United States 
clients to outside lawy^ and accountants to create oBsbore structures to conceal fetan the IRS 
United States clients’ Swiss Bank accounts, wdiile knowing that creating these structures (instituted 
helping the United States clients commit tax evasiem. 

26. On or about July 14,2000. Managers changed the wording on Swiss Bank Document 
61393, Declaration for US Taxable Persons, from “I would like to avoid disclosure of my identity 

to the US IRS” to “I consent to the new tax regulations ” after United States clients expressed 

fears that the form as originally drafted could be used as evidence against Urem for tax evasion. 

27. On (X about July 1 1 , 2002, Manager # 3 and others instructed Bankers to tell United 
States clients who were contemplating transfeiring their assets to another offshore bank that Swiss 
Bank has the largest number of United States clients among all banks out^de the United States, 
creates jobs in the United States, has better lobbying possibilities in the United States than any other, 
foreign bank and would not be pressured by United States authorities to disclose the clients’ 
identities. 

28. On or about September 1 9, 2002, defendant RAOUL WEIL and other Executives on 
Swiss Bank’s executive board knowingly fiuled lo disclose lo the IRS deficiencies in tmpiementing 
Swiss Bank’s requirements to report and withhold taxes for clients of the United States cross-border 
business that were discovered after the completion of an internal audit. 

8 
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29. OaoraboiitSepteniber26,2002.DeskHead# 1 instructed Bankas that if they have 
unauthori 2 »d a}ntact with United States clients in the United States* that the Bankers should not 
report die contact in Swiss Bank’s interna! computer system. 

30. In or abcmt Deconber. 2002, defendant RAOUL WEIL and other Executives 
authorized Mana^ # 2 and Manager (if 3, to institute a temporary five month travel ban to the 
United States. The ban coincided with an [RS inituitive relating to identifying holders of o^iore 
credit cards. 

31. On or about January 22, 2003, after being advised by outside lawyers to take 
immediate action in order to build a defense against a possible future criminal case brou^t against 
Swiss Bank, Manager # 2 instructed Manager # 3 to limit written communications relating to 
offtdiore structures created for United States clients and instructed Manager # 3 to begin issuing 
Form 1 099 infonnaiion to clients, but not to the IRS. for certain Swiss Batdc accounts where Swiss 
Bank offtcials served as a manager for the ofTshcffe structures. 

32. On or about January 24, 2003. Manager # 2 and Manager # 3 issued a form letter to 
United States clients reminding them that since at least 1 939 Swiss Bank has been successful in 
concealing account holder identities from United States authorities and that even after Swiss Bank’s 
presence in the United Suucs recently increased after the purchase of a large United Slates brokerage 
firm, Swiss Bank was still dedicated to the protection of their identities. 

33. On or about July 9, 2004, Swiss Bank represented to the IRS that its United States 
based operatior^ had failed to provide Foim 1099 information to the IRS, failed to withhold Uie 
appropriate tax when required to do so. and failed to properly document the owners of certain 
accounts, but failed to Inform the IRS that the United States cross'bordcr buriness continued to fat! 
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to provide Form J 099 iofixmation to the IRS, contiaued to fail to withhold the approimide tax when 
required to do so, and continued to Giii to properly document dto owners of certain accounts. 

34. On or about August 1 7. 2004, Manager # 1 and Manager# 3, organized a meeting in 
Switzerland with outside lawyera and accountants to discuss the creation of structures and othwr 
vehicles for clients wanted to conceal dieir Swiss Bank accounts and income derived therefrom 
tax authorities in the United States and Canada. 

35. In or about September 2004, Desk Heads and Bankers received training in 
Switzeriand on how to avoid detection by authorities when traveling in the United States on Swiss 
Bank business. 

’ 36. During calendar year 2004, approximately 32 Baiters traveled to the United States 
and met wth United Slates clients approximately 3,S00 times to im)V}de unlicensed and unregistered 
banking services and investment advice relating to the clients’ Swiss Bank account. 

37. On or about April 15, 2005. United States client identified as I.O. Hied his United 
States Individual Income Tax Return, Form 1040, for the 2004 tax year, listing an address in 
Lighthouse Point, Florida that fraudulently omitted income earned from offshore assets and falsely 
represented that I.O. did not have an interest in, and signature and other authority over, Hnancial 
accounts located in a foreign coimtry. 

38. On or about April 25, 2005, defendant RAOUL WEIL and other Executives instructed 
Managers, Desk Heads, and Bankers to grow (he United States cross-border business. 

39. In or about early December 2005, Desk Heads and Bankers solicited new business 
from existing and prospective United States clients at Art Basel Miami Beach in Miami Beach, 
Florida. 
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40. On or about March 3 1 , 2006, Executive # 2 and other Executives, enacted restii^ions 
that would have ‘‘little’* or "some impact” tiie prohtebili^ of the United States cros^border 
business. 

41. In or about August 2006, defendant RAOUL WEIL and Executive # I, reftesed to 
approve the recommendations of Managers # 2 and # 4 to wind down, sdl, or spin off the Unit^ 
States cross-border business, as too costly and requiring public disclosures th^ would harm Swiss 
Baltic. 

42. On or about September 26, 2006, Desk Heads and Bankas were trained at Swiss 
Bank on how to conduct business discreetly by using mail that would not show Swiss Bank’s name 
and addr^, by changing hotels while (raveling, and by using enoypted laptop computers ^en 
traveling to the United States on Swiss Bank busii^ and when meeting with United Stales clients. 

All in violation of Title 18, United States Code, Section 371. 



GRAND JURY FOREPERSON 



ASSISTANT U.S. ATTORNEY 


n 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

UNITED STATES OF AMERICA CASE NO. 

V5, CERTIFICATE OF TRIAL ATTORNEY* 


RAOUL WEIL 


Court Division: (sstetom} 


Miami 
FTL . 


Key West 
WPB FTP 


SupsTsedlng Cass Information: 
New Defendantt^ Yes _ 

Number of New Defendants 
Total rHJmber of cwrnts 



I do certify that 

1 ■ i haw (»refully considered the ellegatioru of the indletm^t. the mitnber ctf def^tdants, the niitN>er 
probable wimesses artd the legs complaxibas of the IndlctmenMrtkHm^ion studied hereto. 

2. lam aware that the mformabon suppfted on this statemerd vrti be r^ied upon by the Judges of tNs 
Court to seblng their calendars m schedultog criming trials urtoer the mandate of the Speedy Tritf 
Act, Title 28 l/S.C. Section 3161. 


3. Interpreter. (Yes or No) No 

Ust tmguage and/or dialect 

4. This case wBi take 7-10 days for the parties to try. 


5. 


I 

It 

ill 

rv 

V 


Please check appropriate category and type of offense Nsted below: 

(CHR»«rtrara) 


0 to 5 days 
6 to 10 dms 
11 to 20 days 
21 to 80 days 
61 days and over 



Petty 

Mkxv 

Misdem. 

Felony 


6. Has tors case been previously filed in this District Court? (Yes or No) No 

If yes; 

Judge; — , _ — Case No, 

(Attach copy of dispositive order) ——————— 


(Yes Of No) No 


Has a complaint been fifed to this matter? 

If yes: 

Magistrate Case No. 

Reated Misc^ianeous numbers: 

Defendants) in federtf custody as of 
Derendanl(8} in state custocN as of . 

Rule 20 from the District of 

Is this a pcrtential deeth penalty case? (Yes or No) No 


U A V BlftKENFELDia.6009g^R.2lDch 


7. Does this case origtoate from a matter pending to the Northern Region of the U.S. Attorney’s Office 

prior to October 14. 20037 Yes X No 

8. Does this case origtoate from a matter pending to the Central Region of the U.S. Attorney's Office 

priw to September 1.2007? Yes X No 





Neiman 

T UNITED STATES ATTORNEY 
Court Bar No. 544489 


•Penalty Sheet{s) ^tectoed 


ftCV.4W0S 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 
PENALTY SHEET 

Defendanf* * Name: RAOUL WEIL No.: 

Count #1: 

Conepiracvi in vtelation of 18 U.S.C. S371 

*Max Penalty Five yftara* imprtsnnmflftf: Siflfi spnrial avuwwnitni; anrf $?ffl,nnn finn 

Count # : 
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united states district court 

FOR THE CENTRAL DISTRICT OP CALIFORNIA 
SOUTHERN DIVISION 
UNITED STATES OF AMERICA, 

Plaintiff, 


V. 

IGOR N. OLENICOFF, 

Defendant . 


SACR07-0227 

No. SA CR 07- 


{26 U.5.C. S 7206(1); Villful 
Piling of a False Tauc Return] 


The United States Attorney charges; 

COUNT ONE 

[26 U.S.C. S 7206(1)] 

On or about April 15, 2003, In the Central District of 
California and elsewhere, defendant IGOR N. OLENICOFF, a resident 
of Laguna Beach, California, did willfully make and subscribe a 
2002 U.S. Individual Income Tax Return, Form 1040, which was 
verified by a written declaration that it was made under the 
penalties of perjury and was filed with the Internal Revenue 
Service, which defendant did not believe this 2002 U.S. 

Individual Income Tax Return to be true and correct as to every 
material matter in that Schedule B Part III, Foreign Accounts and 
BJ^sbas 


GOVEftNUCNT 

EXWWT 

29 
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1 1 Trusts, Ifine 7a asked "At any time during 2002, did you have an 

2 interest in or a signature or other authority over a financial 

3 account in a foreign country, such as a bank accomt, securities 

4 account, or other financial account?' to which said return 


5 1 falsely stated whereas, as defendant then and there well 


6 IcQew and believed, it was a false statement, as defendant had 

7 ownership, control, and signatory authority over financial 

8 accounts in England, Switrerland, the Bahamas, and Lichtenstein. 

9 

THOMAS P. O'BRIEN 

10 united States Attorney 
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16 


CHRISTINE C. BNELL 

Assistant United States Attorney 

Chief, Criminal Division 



ROBB C. ADKINS 

Assistant united States Attorney 
Chief, Santa Ana Branch Office 
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1 I THOMAS P. O'BRIEN 

I United States Attorney 

2 I WAYNE R. GROSS 

I Assistant United States Attorney 

3 I Chief, Santa Ana Branch Office 
I BRETT A. SAGEL (CBN: 243918) 

4 Assistant United States Attorney 

Ronald Reagan Federal Building 

5 411 West Fourth Street, Suite 8000 

Santa Ana, California 92701 

6 Telephone: (714) 338-3598 
Facsimile: (714) 338-3708 

7 Email: Brett . Saaelgusdoi . pov 
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Attorney for Plaintiff 
United States of America 

UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 


UNITED STATES OF AMERICA, 
Plaintiff, 

V. 

IGOR M. OLENICOFF, 

Defendant. 


) SA CR No. 07-227-CJC 
) 

) PLEA AGREEMENT FOR DEFENDANT 
) IGOR M. OLENICOFF 
) 

) 

) 

1 

) 

) 


19 

20 
21 
22 

23 

24 

25 


1. This constitutes the plea agreement between IGOR M. 
OLENICOFF ("defendant") and the United States Attorney's Office 
for the Central District of California ("the USAO") in the 
investigation of into tax violations regarding defendant and 
numerous entities related to defendant. This agreement is 
limited to the USAO and cannot bind any other federal, state or 
local prosecuting, administrative or regulatory authorities. 


26 

27 

28 


PLEA 

2. Defendant gives up the right to indictment by a grand 
jury, waives venue, and agrees to plead guilty to the one-count 

OOVtlWIKHT 
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information in the form attached to this agreement or a 
substantially similar form. 

NATURE OF THE OFFEKSR 

3. In order for defendant to be guilty of count one, which 
charges a violation of Title 26, United States Code, Section 
7206(1), the following must be true: (1) The defendant made and 
subscribed a return, statement, or other document which was false 
as to a material matter; (2) The return, statement, or other 
document contained a written declaration that it was made under 
the penalties of perjury; (3) The defendant did not believe the 
return, statement, or other document to be true and correct as to 
every material matter; and (4) The defendant falsely subscribed 
to the return, statement, or other document willfully, with the 
specific intent to violate the law. Defendant admits that 
defendant is, in fact, guilty of this offense as described in 
count one of the information. 

mtALUES 

4. The statutory maximum sentence that the Court can impose 
for a violation of Title 26, United States Code, Section 7206(1) 
is: 3 years imprisonment; a 3-year period of supervised release; 
a fine of $100,000 or twice the gross gain or gross loss 
resulting from the offense, whichever is greatest; and a 
mandatory special assessment of $100, The Court may order 
defendant to pay any additional taxes, interest and penalties 
that defendant owes to the United States. Also, the Court must 
order defendant to pay the costs of prosecution, which may be in 
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addition to the statutory maxiaiuin fine stated above. 

5. Supervised release is a period of time following 
imprisonment during which defendant will be subject to various 
restrictions and requirements. Defendant understands that if 
defendant violates one or more of the conditions of any 
supervised release imposed, defendant may be returned to prison 
for all or part of the term of supervised release, which could 
result in defendant serving a total term of imprisonment greater 
than the statutory maximum stated above. 

6. Defendant also understands that, by pleading guilty, 
defendant may be giving up valuable government benefits and 
valuable civic rights, such as the right to vote, the right to 
possess a firearm, the right to hold office, and the right to 
serve on a jury. 

7. Defendant further understands that the conviction in 
this case may subject defendant to various collateral 
consequences, including but not limited to, deportation, 
revocation of probation, parole, or supervised release in another 
case, and suspension or revocation of a professional license. 
Defendant understands that unanticipated collateral consequences 
will not serve as grounds to withdraw defendant's guilty plea. 

FACTUAL BASTS 

8. Defendant and the USAO agree and stipulate to the 
statement of facts provided below. This statement of facts 
includes facts sufficient to support a plea of guilty to the 
charge described in this agreement and to establish the 
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1 sentencing guideline factors set forth in paragraph 12 below. It 

2 is not meant to be a complete recitation of all facts relevant to 

3 the underlying criminal conduct or all facts known to defendant 

4 that relate to that conduct. 
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Defendant is the President and Owner of Olen Properties 
Corporation (hereinafter "OPC") . During the years 1992 through 
2004, defendant owned, controlled, and had signatory authority 
over financial accounts outside of the United States. At least 
as early as August 1997, defendant listed himself as chairman of 
Sovereign Bancorp Ltd. (hereinafter "SBL") and President and 
Director of National Depository Corporation, Ltd. (hereinafter 
"NDC") on signature cards for Barclays Bank in the Bahamas, which 
also listed defendant as an authorized signatory on these 
accounts. Defendant also had signatory authority and controlled 
several financial accounts with Solomon Smith Barney, which were 
held in Solomon Smith Barney's office in London, England. 
Defendant's accounts in Solomon Smith Barney's England offices 
included accounts in the names of SBL, NDC, Guardian Guarantee 
Company, Ltd. (hereinafter "GGCL") , Continental Realty Funding 
Corporation (hereinafter "CRFC") , and Swiss Finance Corporation. 
Defendant opened several accounts at UBS, formerly known as Union 
Bank of Switzerland (hereinafter "UBS") in Switzerland, in which 
defendant had signatory authority and listed himself as Vice 
President and Director of accounts under the name of GGCL and New 
Guardian Bancorp APS (hereinafter "NGB") . In addition, defendant 
also had signatory authority and control over several financial 
accounts at Neue Bank in Liechtenstein, including an account in 
the name of NGB. 

Defendant directed and authorized transactions from his off- 
shore financial accounts, including, but not limited to the 
following transactions. On or about March 9, 1992, defendant 
transferred approximately $61,000,000 from an OPC account at 
First Interstate Bank in Newport Beach, California, to a Bank of 
Montreal account in Canada under the name of NDC. On or about 
October 5, 1998, defendant directed Solomon Smith Barney to 
transfer approximately $40,000,000 from an SBL account at Solomon 
Smith Barney (England) to an SBL account at Barclay's Bank 
(Bahamas). On or about June 4, 2001, defendant directed Solomon 
Smith Barney to transfer approximately $17,000,000, $43,000,000, 
and $58,000,000 from CRFC, NDC, and SBL accounts, respectively, 
at Solomon Smith Barney (England) to NDC and SBL accounts at 
Barclay's Bank (Bahamas). On or about December 10, 2001, 
defendant directed Barclay's Bank to transfer approximately 
$89,000,000 from a GGCL account at Barclay's Bank (Bahamas) to 
open the GGCL account at UBS (Switzerland) , On or about February 
27, 2002, defendant directed Solomon Smith Barney to transfer 
approximately $38,000,000 from CRFC, NDC, and CRFC accounts at 
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Solomon Smith Barney (England) to an GGCL account at Barclay's 
Bank (Bahamas) . 
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For the calendar years 1998 through 2004, defendant filed 
has United States .Individual Income Tax Returns (hereinafter 
Form 1040”) with the Internal Revenue Service for the respective 
Defendant signed his 1998, 1999, 2000, 2001, 2002, 
2003, and 2004 Form 1040s under penalties of perjury. Defendant 
attached a Schedule B, Interest and Ordinary Dividends, to each 
1040s for tax years 1998 through 2004. Each of the 
Form 1040s that defendant filed included Part III of Schedule B, 
Foreign Accounts and Trusts, whereby the Internal Revenue Service 
asked on Line la, "At any time during [calendar year], did you 
have an interest in or a signature or other authority over a 
financial account in a foreign country, such as a bank account, 
securities account, or other financial account?" Line 7b stated, 
- 7 w enter the name of the foreign country." Lines 7a and 

7b of Part III of Schedule B attached to the Form 1040s called 
for material information in that the requested information is 
necessary for a correct computation of the tax due and owing and 
has a natural tendency to influence or impede the Internal 
Revenue Service in ascertaining the correctness of the tax due 

taxpayer. On each of the 1998 through 2004 Form 
10403, defendant falsely answered "No" to line 7a and left the 
space blank next to line 7b, even though, as he then well knew 
and understood, he had an interest in, signatory authority, and 
other authority over financial accounts in foreign countries 
during these years. 

about April 15, 2003, in the Central District of 
California and elsewhere, defendant, a resident of Laguna Beach, 
California, did willfully make and subscribe a 2002 U.S. 
Individual Income Tax Return, Form 1040, which was verified by a 
written declaration that it was made under the penalties of 
perjury and was filed with the Internal Revenue Service, which 
defendant did not believe this 2002 U.S. Individual Income Tax 
Return to be true and correct as to every material matter in that 
Schedule B Part III, Foreign Accounts and Trusts, Line ?a asked 
At any time during 2002, did you have an interest in or a 
signature or other authority over a financial account in a 
foreign country, such as a bank account, securities account, or 
financial account?" to which said return falsely stated 
NO, whereas, as defendant then and there well knew and 
believed, was a false statement, as defendant had ownership, 
control, and signatory authority over financial accounts in 
Switzerland, the Bahamas, and Liechtenstein. When 
defendant signed his 2002 Form 1040, defendant knew that it 
contained false information as to a material matter, and in 
filing the false 2002 Form 1040, defendant acted willfully. 
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WAIVER OF COMSTITIITTOMAT, RTnRTR 
9. By pleading guilty, defendant gives up the following 
rights : 

a) The right to persist in a plea of not guilty. 

b) The right to a speedy and public trial by jury. 

c) The right to the assistance of legal counsel at 
trial, including the right to have the Court appoint counsel for 
defendant for the purpose of representation at trial. (In this 
regard, defendant understands that, despite his plea of guilty, 
he retains the right to be represented by counsel - and, if 
necessary, to have the court appoint counsel if defendant cannot 
afford counsel - at every other stage of the proceedings.) 

d) The right to be presiamed innocent and to have the 
burden of proof placed on the government to prove defendant 
guilty beyond a reasonable doubt. 

e) The right to confront and cross-examine witnesses 
against defendant. 

f) The right, if defendant wished, to testify on 
defendant's own behalf and present evidence in opposition to the 
charges, including the right to call witnesses and to subpoena 
those witnesses to testify. 

g) The right not to be compelled to testify, and, if 
defendant chose not to testify or present evidence, to have that 
choice not be used against defendant. 

By pleading guilty, defendant also gives up any and all 
rights to pursue any affirmative defenses. Fourth Amendment or 
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Fifth Amendment claims, and other pretrial motions that have been 
filed or could be filed. 

WAIVER OF DNA TESTING 

10. Defendant has been advised that the government has in 
its possession the following items of physical evidence that 
could be subjected to DNA testing: 

Documents obtained via search warrants 
Defendant understands that the government does not intend to 
conduct DNA testing of any of these items. Defendant understands 
that, before entering a guilty plea pursuant to this agreement, 
defendant could request DNA testing of evidence in this case. 
Defendant further understands that, with respect to the offense 
to which defendant is pleading guilty pursuant to this agreement, 
defendant would have the right to request DNA testing of evidence 
after conviction under the conditions specified in 18 U.S.C. § 
3600. Knowing and understanding defendant's right to request DNA 
testing, defendant knowingly and voluntarily gives up that right 
with respect to both the specific items listed above and any 
other items of evidence there may be in this case that might be 
amenable to DNA testing. Defendant understands and acknowledges 
that by giving up this right, defendant is giving up any ability 
to request DNA testing of evidence in this case in the current 
proceeding, in any proceeding after conviction under 18 Q.S.C. § 
3600, and in any other proceeding of any type. Defendant further 
understands and acknowledges that by giving up this right, 
defendant will never have another opportunity to have the 
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evidence in this case, whether or not listed above, submitted for 
Dm testing, or to employ the results of DNA testing to support a 
3 claim that defendant is innocent of the offense to which 
4 defendant is pleading guilty. 

5 SENTENCING FACTORS 

6 11. Defendant understands that the Court is required to 

7 consider the United States Sentencing Guidelines ("U.S.S.G." or 
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I "Sentencing Guidelines") among other factors in determining 
defendant's sentence. Defendant understands, however, that the 
Sentencing Guidelines are only advisory, and that after 
considering the Sentencing Guidelines, the Court may be free to 
exercise its discretion to impose any reasonable sentence up to 
the maximum set by statute for the crimes of conviction. 

12. Defendant and the USAO agree and stipulate to the 
following applicable sentencing guideline factors: 

Base Offense Level : 6 (U.S.S.G. § 2Tl.l{a)(2)l 

Acceptance of 

Responsibility: -2 (U.S.S.G. § 3El.l(a)] 

Defendant and the USAO agree not to seek, argue, or suggest in 
any way, either orally or in writing, that any other specific 
offense characteristics, adjustments or departures, from either 
the applicable Offense Level or Criminal History Category, be 
imposed. If, however, after signing this agreement but prior to 
sentencing, defendant were to commit an act, or the USAO were to 
discover a previously undiscovered act committed by defendant 
prior to signing this agreement, which act, in the judgment of 
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the OSAO, constituted obstruction of justice within the meaning 
of U.S.S.G, S 3C1.1, the USAO would be free to seek the 
enhancement set forth in that section - 

13. There is no agreement as to defendant's criminal 
history or criminal history category. 

14. The stipulations in this agreement do not bind either 
the United States Probation Office or the Court. Both defendant 
and the USAO are free to: (a) supplement the facts by supplying 
relevant information to the United States Probation Office and 
the Court; {b) correct any and all factual misstatements relating 
to the calculation of the sentence; and (c) argue on appeal and 
collateral review that the Court's sentencing guidelines 
calculations are not error, although each party agrees to 
maintain its view that the calculations in paragraph 12 are 
consistent with the facts of this case. 

DEFENDANT'S OBLIGATIONS 

15. Defendant agrees that he will: 

a) Waive Indictment by Grand Jury, waive venue, and 
Plead guilty as set forth in this agreement. 

b) Not knowingly and willfully fail to abide by all 
sentencing stipulations contained in this agreement. 

c) Not knowingly and willfully fail to: (i) appear as 
ordered for all court appearances; (ii) surrender as ordered for 
service of sentence; (iii) obey all conditions of any bond; and 
(iv) obey any other ongoing court order in this matter. 
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d) Not commit any crime; however, offenses which would 
be excluded for sentencing purposes under U.S.S.G. § 4A1.2(c) are 
not within the scope of this agreement. 

e) Not knowingly and willfully fail to be truthful at 
all times with Pretrial Services, the U.S. Probation Office, and 
the Court . 

f) To fill out and deliver to the OSAO, prior to 
sentencing, a completed financial statement listing defendant's 
assets on a form provided by the United States Attorney's Office. 

g) Prior to sentencing, abandon his claim for a refund 
on the 1999 Corporate Return for Olen Properties Corporation 
("OPC") seeking a refund based on interest income "paid" from OPC 
to Sovereign Bancorp Ltd. ("SBL"), another corporation controlled 
by defendant. 

h) Prior to sentencing, defendant will move all money 
held in foreign financial accounts, including bank and securities 
accounts, which defendant has an interest in, signature 
authority, or any other authority, to financial accounts within 
the United States. Defendant further agrees that during the 
period of supervised release or probation, that defendant will 
not have any interest in, signature authority, or any other 
authority over a financial account in a foreign country, such as 
a bank account, securities account, or other financial account. 

i) Cooperate with the Internal Revenue Service in the 
determination of defendant's civil tax liability and the tax 
liability of corporations owned and/or controlled by defendant 
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for the Tax Years 1998-2004. Defendant agrees: 

1) That defendant will, prior to the time of 
sentencing, enter into closing agreements for the years 1998 
through 2004 for his Individual Income Tax Returns, correctly 
reporting unreported income and/or correcting improper deductions 
and credits, and will, if requested to do so by the Internal 
Revenue Service, provide the Internal Revenue Service with 
information regarding the years covered by the returns, and will 
pay at sentencing all additional taxes, and will pay promptly all 
penalties and interest assessed by the Internal Revenue Service 
to be owing as a result of any computational errors. 

2) That nothing in this agreement forecloses or 
limits the ability of the Internal Revenue Service to examine and 
make adjustments to defendant's closing agreements. 

3) That defendant will not, after entering into 
the closing agreements, file any claim for refund of taxes, 
penalties, or interest for amounts attributable to the closing 
agreements filed in connection with this plea agreement. 

4) That defendant is liable for the fraud penalty 
imposed by the Internal Revenue Code, 26 U.S.C. § 6663, on the 
understatement of civil tax liability for Tax Years 1998-2004. 

5) To give up any and all objections that could be 
asserted to the Examination Division of the Internal Revenue 
Service receiving materials or information obtained during the 
criminal investigation of this matter, including materials and 
information obtained through the execution of search warrants or 
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through grand jury subpoenas. 

THE OSAO’ S OELTnaTTOMS 

16. If defendant complies fully with all defendant's 
obligations under this agreement, the OSAO agrees: 

a) To abide by all sentencing stipulations contained in 
this agreement. 

b) At the time of sentencing, provided that defendant 
demonstrates an acceptance of responsibility for the offense up 
to and including the time of sentencing, to recommend a two-level 
reduction in the applicable sentencing guideline offense level, 
pursuant to U.S.S.G. § 3E1.1, and to recommend and, if necessary, 
move for an additional one-level reduction if available under 
that section. 

c) Not to further prosecute defendant for violations 
arising out of defendant's conduct described in the stipulated 
factual basis set forth in paragraph 8 above or tax violations 
associated with moneys transferred to and held in foreign bank 
accounts from 1998 through 2004, or any other conduct known to 
the Government at the time this agreement is signed by defendant. 
Defendant understands that the USAO is free to prosecute 
defendant for any other unlawful past conduct or any unlawful 
conduct that occurs after the date of this agreement. Defendant 
agrees that at the time of sentencing the Court may consider the 
uncharged conduct in determining the applicable Sentencing 
Guidelines range, where the sentence should fall within that 
range, the propriety and extent of any departure from that range. 
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and the determination of the sentence to be imposed after 
2 consideration of the sentencing guidelines and all other relevant 
3 factors. 


^ 1-7 - If defendant, at any time between the execution of this 

6 agreement and defendant's sentencing on a non-custodial sentence 

7 or surrender for service on a custodial sentence, knowingly 

8 violates or fails to perform any of defendant's obligations under 

9 this agreement ('‘a breach"), the OSAO may declare this agreement 

10 breached. If the USAO declares this agreement breached, and the 

11 Court finds such a breach to have occurred, defendant will not be 

12 able to withdraw defendant's guilty plea, and the OSAO will be 

13 relieved of all of its obligations under this agreement. 

18- Following a knowing and willful breach of this 

15 agreement by defendant, should the OSAO elect to pursue any 

16 charge or any civil or administrative action that was either 

17 dismissed or not filed as a result of this agreement, then: 

a) Defendant agrees that any applicable statute of 

19 limitations is tolled between the date of defendant's signing of 

20 this agreement and the commencement of any such prosecution or 

21 action. 

Defendant gives up all defenses based on the statute 

23 of limitations, any claim of preindictment delay, or any speedy 

24 trial claim with respect to any such prosecution or action, 

25 except to the extent that such defenses existed as of the date of 

26 defendant's signing of this agreement. 
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c) Defendant agrees that; i) any statements made by 
defendant, under oath, at the guilty plea hearing; ii) the 
stipulated factual basis statement in this agreement; and iii) 
any evidence derived from such statements, are admissible against 
defendant in any future prosecution of defendant, and defendant 
shall assert no claim under the United States Constitution, any 
statute. Rule ^10 of the Federal Rules of Evidence, Rule 11 {f) of 
the Federal Rules of Criminal Procedure, or any other federal 
rule, that the statements or any evidence derived from any 
statements should be suppressed or are inadmissible. 

M MITSO M UTUAl WAI VER OF APPEAL AND COLLATERAL ATTACK 
19. Defendant gives up the right to appeal any sentence 
imposed by the Court, and the manner in which the sentence is 
determined, provided that (a) the sentence is within the 
statutory maximum specified above and is constitutional, (b) the 
Court in determining the applicable guideline range does not 
depart upward in offense level or criminal history category and 
determines that the total offense level is 4 or below, and (c) 
the Court imposes a sentence within or below the range 
corresponding to the determined total offense level and criminal 
history category. Defendant also gives up any right to bring a 
post“Conviction collateral attack on the conviction or sentence, 
except a post-conviction collateral attack based on a claim of 
ineffective assistance of counsel, a claim of newly discovered 
evidence, or an explicitly retroactive change in the applicable 
Sentencing Guidelines, sentencing statutes, or statutes of 
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1 conviction. Notwithstanding the foregoing, defendant retains the 

2 ability to appeal the conditions of probation or supervised 

3 release imposed by the court, with the exception of the 

4 following; standard conditions set forth in district court 

5 General Orders 318 and 01-05; the drug testing conditions 

6 mandated by 18 U.S.C. §§ 3563(a)(5) and 3563(d); and the alcohol 

7 and drug use conditions authorized by IB O.S.C. § 3563(b) (7). 
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20. The OSAO gives up its right to appeal the sentence, 
provided that (a) the Court in determining the applicable 
guideline range does not depart downward in offense level or 
criminal history category, (b) the Court determines that the 
total offense level is A or above, and (c) the Court imposes a 
sentence within or above the range corresponding to the 
determined total offense level and criminal history category. 

COURT NOT A PARTY 

21. The Court is not a party to this agreement and need not 
accept any of the USAO's sentencing recommendations or the 
parties' stipulations. Even if the Court ignores any sentencing 
recommendation, finds facts or reaches conclusions different from 
any stipulation, and/or imposes any sentence up to the maximum 
established by statute, defendant cannot, for that reason, 
withdraw defendant's guilty plea, and defendant will remain bound 
to fulfill all defendant's obligations under this agreement. No 
one - not the prosecutor, defendant's attorney, or the Court - 
can make a binding prediction or promise regarding the sentence 
defendant will receive, except that it will be within the 
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statutory maximum. 

ABOITIONftL AGRESMEWTS 

22. Except as set forth herein, there are no promises, 
understandings or agreements between the XJSAO and defendant or 
defendant's counsel. Nor may any additional agreement, 
understanding or condition be entered into unless in a writing 
signed by all parties or on the record in court. 

PLEA ■ AGREEMENT PART QF. THE GUILTY PLEA HEARING 

23. The parties agree and stipulate that this Agreement 
will be considered part of the record of defendant's guilty plea 
hearing as if the entire Agreement had been read into the record 
of the proceeding. 

This agreement is effective upon signature by defendant and 
an Assistant United States Attorney. 

AGREED AND ACCEPTED 

UNITED STATES ATTORNEY'S OFFICE 

FOR THE CENTRAL DISTRICT OP CALIFORNIA 

THOMAS P. O'BRIEN 
United States Attorney 


BTT A. SAGEL Date 

Assistant United States Attorney 

I have read this agreement and carefully discussed every 
part of it with my attorney. I understand the terms of this 
agreement, and I voluntarily agree to those terms. My attorney 
has advised me of my rights, of possible defenses, of the 
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Sentencing Guideline provisions, and of the consequences of 
entering into this agreement. No promises or inducements have 
been made to me other than those contained in this agreement. No 
one has threatened or forced me in any way to enter into this 
agreement, finally, I am satisfied with the representation of my 





IGOR MU'dliENICOFF 
Defendant 


I am IGOR M. OLENICOFF's attorney. I have carefully 
discussed every part of this agreement with my client. Further, 
1 have fully advised my client of his/her rights, of possible 
defenses, of the Sentencing Guidelines^ provisions, and of the 
consequences of entering into this agreement. To my knowledge, 
my client's decision to enpep? into this agreement is an informed 



K RdtelNS, JR 
Counsel for Defendant 
IGOR M, OLENICOFF 



/o/n/cl 


620 


Case 1 :09-nnc-20423-ASG Document 2-3 Entered on FLSD Docket 02/1 9/2009 Page 97 of 109 


Reeves Declaration 
Exhibit 31 



621 


Case 1:09-mc-20423-ASG Document 2-3 Entered on FLSD Docket 02/1 9/2009 


Page 98 of 109 


inOtBD mTZS DISTnCT COURT 
SOUTBEHN Dismcr OF nOlUDA 

““.a0lfii!r60099 

DNnn> states OF AMERICA tR-ZLOCH 


URmATBiaBai 

MOV 

BRADZJEY BUtKENVELD aad 

MARIO 8TAGGL, 


OefcadaBts. 


IWPICTMENT 






The Grind Jury chirges that; 


INTRODUCTION 

At all tune* idevant to thic ladktment, unlesa otherwise indicated: 

I . The latema! Revenue S«vice (’IRS*^ was an agenQr of the United $bttet 


DqtannienC of Treasury responsible for adminutcrjng and enforcing the tax laws of the United 
States and collecting fhc taxes owed to the Treasury of the Ihsited States by its citizens. 


The Cnnurffaters 

2. Defendant BRADLEY BIRKENFHLD is a United Stides citizen bom and 

educated in the Uiuted States. Defendant BRADLEY BDUCENPELD has resided in Switzerland 


suice 1996, and worked for two of the iargart Swiss banks and the Swia teanch of a li^ baidc 
baaed in London, En^and. From 2001 through 2006, defendant BRADLEY B1RKS4FELD 
wmked » a director in the private banking division of a Swiss bank ftite Swiss Bask**), which 


also owns and opoites banks, investment banks and stock brokerage businets throughout the 


QovemaiEtrr 

EXHIBIT 

31 
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tftiited Slttet. Defended BRADUEY merfuted Swiss services to 

weaHhy United States clieots. After leaving the Swiss Bank in 2006, defeodrat BRADLEY 
BIRK^^FEID cmtinued to provide offahOTC baking services to Iftiited States clients through 
a Swiss corpwatiOT that hms offices in Miami. FWida. 

3. Defendant MARIO STAGGLresdes in liechteMi^ where he owns and 
opemes a trust emnpiiiy, New Haven Trust Company Ltd. Daring the period 2001 throi^ die 
inesaL defendant MARIO STAGGL devised, roarfceled and in^lcmentcd tax evasicm adianes 
ft>r United &Btes clients. Defadaid MARIO STAGGL's United States tax evasion sdiemes 
utiUzed liechtenstem nominee entities, Liechienstein banks, and Danish sittll ccmpanies. 

4. Oneofthecli«t$thatdefendantsKtADL£YBIRK£NFELDandMARIO 
STAGGL provided sovices to was a Inllionaire United States real estate developer (hereinafter 
identified as **LO."). u unindicted eo<conspiritor not named aa a defendant herein, who 
mamtained residences and operated bis business in Southcre Fbrida and in Sotithem Califoniia. 
As described below. 10. utilized the services of defendants BRADLEY BXRKENFEIJD and 
MARK) STAGGL to evade United States income taxes on the income earned on approximately 
$200,000,000 of assets maintained in secret baidc accounts in Switzerland and Lichtenstein. 

The Tax Frand Scheme 

5. In 2001 the Swiss Bank voluntarily entered into a (Qualified loteimediary 
agreement with the Intental Revenue Service pursuant to which the Swiss Bank agreed to 
idaitify and document any customers who received r^xuiable United States source income. In 
accordance with ERS requireroents, the Swiss Bank agreed to have its customers fill out IRS 
Poems W>8B£N. which require foreign benefidtl owners of bank accounts to be identified, and 
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lliS Rxos W-9. whicli nqniic UtM SUtet boxlaii 6«ii« of bank accoimU to be idatified. 

TUt Qualified bterawdiaiy igreenienl was a mqor depanoe &om biitoriad Swiaabsdi seoecy 
l«wi Older Switt banks waoetM bank mfoimatioo for UmbMi States clonts fi«n the 

IRS. The Bank fbftlier agreed to issue IRS Fonas 1099 to United Stales eustomasfiir 

Umted Stidei source payoients of dividends, inierest, rents, royalties and otbor fixed or 
deteoniiable inecHne paid into the United Stises ensttnoen* oCr*sbore bank accounts nd 01e the 
Fors 1099 tnfbnnadOQ with the IRS. As a result ofthUagieanent, die Swiss Bank was d>ie to 
hold itsdf out as a Qualified faitenne^ary and claim beseSts as a Qualified bdennedian'* At all 

rdeva^ fimes to this indictment, the Swiss Bank r^rcseated to the IRS that it toto confinimd to 
htHKn* tUt Qualified teiermediary agreement 

6. During the period fromid least in oridxMit 2001 through the date of this 

indictmott, defendants BRADLEY BIRKENFELD and MARIO STAGGL. and others known 
and unknown to the Grand Jury participated in a scheme to defiaud the IRS by fatsi^ring Swiss 
bank documents, by falsifying IRS Fonns W-SBEN, by failing to prepare IRS Forms W-9, by 
setting up nominee entities, by failing to issue IRS Forms 1099, and by failing to comply with the 
tenns of the Qualified Intermediary Agreement with the IRS in order to conceal from the IRS 
United States source income paid into Swiss bank accoonu beneficially owned by United States 
taxpaym. 


3 
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COUNT OWE 
(t«U.S.C.§371) 

7. llte allegatims contiiaed ta pmffvpia 1 dnrougb 6 of tbe Maodiwtiaa are 
realised and incoipoiated herein. 

8. ^romm(ffabout2001,theaactdatebeu^iadmi7WDtotbeGrindJi]iy,ind 
c<»hiiuing up to and inehiding the dale of thU iniUc&neii, m the Southeni EMitri^ of Fkmdn and 
ekewfaere, toe defoidanta, 

BRADLEY BIRKENFELD, and 
MARIO STAGGL, 

tf^ietoer wito otoen. laiown and unknown to the Grand Jury* indudir^ LO.» who ia not named as 
a defimdani herein, unUwhiliy, willhtlly and komi'n^. did combine; con^ire, confedenle and 
agree logetba and with each other to defraud the Uiuted States and an agency toeieof, to wit, toe 
Intonal Revenue Service of the United States Department of Treasury, in viotation of Tide 1 8, 
United States Code, Section 371. 

OBJECT OP THE CONSPIRACY 

9. It was a port and an object of the conspiracy that defendants BRADLEY 
BQUCENFELD and MARIO STAGGL and their co-conq>iralofs, mcluding 10., would and did 
defraud the United States fw the purpose of impeding, impairing, obstructing, and defrating the 
lawful governmental frmctioM of the IRS in the ascertainment, computation, assessment ind 
collection of United Stales income taxes. 


4 
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MT^AimMCT HOWiOP'fHECONSnRACy 
Anu»g the Duams and nH^bods by whidi defisidioti BRAD13Y 
and MARIO STAGGL and their co-conspiraton would and did cany out the eon^Mia^ were the 
following: 

10. It was part of the conipiracy that defendarea BRADLEY BBOCENFEID, MARIO 
STAGGL and ofoen would and did market foe advantages of Swiaa and Lieditcnstein bode 
secrecy to wealfoy United Stttes cUenta interested in attenqittag to evade United States meonie 
taxes, in paituiular by ^ming foat Swiss and liechtenstein bnk secrecy was in^cnidrabie. 

11. It was fiirtber part of the con^iracy that defoadaDls BRADIBY BIRKENFELD, 
MARIO STAGGL, and ofoen would and did travel to the Ihuted Statea to maricel mvestmenfo 
inchiding United States securities to United States clients which foey were not licensed to 
mnkeL Tbt defenduts BRADLEY BIRKENFEU). MARIO STAGGL, and ofoen would and 
did market these same investments to United Stsfos clients fiom Switzerland, liechtenstein, and 
elte«here via muling, ereaila, and telejfoone calls to and liom the Ihiited States. 

12. U was fortber part of the conspiracy th^ defendants BRADLEY BlRKENFn.D, 
MARIO STAGGL and ofoen would and did travel to the United Stales to conduct banking with 
United States clients. The defendants BRADLEY BIRKENFELD, MARIO STAGGL, and 
others would and did conduct bantdng «nfo Unifed States clieiUs 6om Switzerland, 
Uechtenstdn, and elsewhere via mailings, emails, and telqfoorte calls to and from the Uitited 
States. 

13. It was further part of foe conspiracy that defendsnts BRADLEY BIRKENFELD, 
MARK) STAGGL and oihers would and did travel to the United Stales to solicit United ^ates 
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cOents to tiUiize Switt btmk ei«dh circli thtf they elaiiiMd coidd oot be diieoveRd liy tJUtod 
Stipes audicmties to United Stilactieitfs. 71 k defeiidaiitt BRADLEY BIRICENFELD.MARiO 
STAGCH., md often would md did solicit and set} these stone credit cards to Uaitod States 
cliente from Switaoiaad, Uechtoiatetiu and elaewboe via roallins^ emut aiui telqitmM! calls ft 
Bod fiom fte IMited States. 

14. ft was further part of fte erasphracy that defeadantt BRADLEY BSKENRBLD, 
MARIO STAGGL and often would and did prepare Swiss and Uecfalenstein baidc account 
applications, and IRS Forms W-SBEN, which falsely and fraudulently concealed ftjtt United 
States Taxptyen were the beneficia] owners of offshore bank and financial accouiUs roaintained 
in forngn countries, including Switzerland and Uditensteia 

13. It was further part of fte conspiracy that defendants BRADLEY BDUCENFELD, 
MARIO STAGGL and othos would and did cause shell coii^>anies to be set up and used as the 
nominee owners for fte Swiss Bank and Ueditenstem bank accounts in order to conceal the 
United Stata citizen’s benefictsl ownenhip of the bank aecoimts. 

16. It was further part of the conq}iraeythst defendants BRADLEY BIRKENFELD, 
MARIO STAGGL and ofters would and did advise United States clients to de^y ail ofUKHe 
banking records existing in fte United States. 

17. It was further part ofthecon^iracy that defendants BRADLEY BIRKENFELD, 
MARIO STAGGL and others would and did cause to be prepared and filed with the IRS income 
tax returns that falsely and fraudulently omitted iocenne earned by United States cHents frun 
ftdr Swiss bank and Lieebtenstdn bank accounts. 

1 8. It was further part of the conspiracy that defendants BRADLEY BIRK04FELD, 
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MARIO STAGGUL. and ottunn 'wonld and did cause to be prepared and filed with the IRS inerene 
tax letma that fidsely and fiaudulently reponed that Uniied SMes chests did mjt hive aa 
intered ii^ and a sigtatme tad other authority over, financial accounts located m a fiwetgn 
country. 

oYtaiAcra 

hi fiutboraneeofdieamspiiicy and to effect die illegal objects thereof, ikfendai^ 
BRADIBY BIRKENFELD, MARIO STAGGL and their co-conspiiatora, mcludmg lO., 
eommitted the following oveii acta, among others, in the Southern Diatrict of Florida and 
elsewhere: 

19, On or aboitt June 1 8. 2001 , defendant BRADLEY BIRKENFELD erased to be 
sent bank account opening documoita from the Swiis teaneh of a large bank baaed in Lradon via 
Federal Expres fitxn Geneva, Switzerland to tbe Caliibinia corporate headquarters ofl.O., 
including an IRS Form W-9, Request for Taxpayer IdentificatiMi Number and Catification. 

20. On or about June 21 . 2001 . LO. caused to be sent cmnpleted bank account c^ieniDg 
documoitt for an account at the Swiss Ixanch of a large baidc based in London to defendant 
BRADLEY BIRKENFELD, including a Form W-8BEN. Certificate of Foreign Status of 
Beneficial Owner for United States Tax ^Mthholding that folsely and fraudulently claimed that 
the beneficial owner ofthe newly opened account wu a shell corponUion located in die 
Bahamas. 

2! . On or about July 26, 2001 . defendant BRADLEY BIRICENFELO eauied to be sent 
an email to LO. and others that the large bank baaed in London waa tennioating North American 
clients, travel and resources, and that his new employer, the Swiss Bank, bad a superior mtworik; 
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piDdud range sxi uid hid recently acquired 1 United Stites securities 

brokerage house m ordd 10 enfaince Untied States inves&nem expertise. 

22. ^arab<»i!S^teniberl3,2001,defeodctdMARIOSrAGGLc«»edtobe8eot 
fiom VadtUE, liecbtenstein to 1.0. at an address in the Umted &aies promotioitai inateriaU dutt 
mariKted the use of liechtenstein trusts, foondatiODS and other entities to evade United States 
KadSi^ss tax. 

23. OaoraboutOetober!9.2001.defe»daDtBRADLBYB]RKEMFEU>eausedtohe 
seat m faraimile to 10. at a United States facsimite number Swisa hank accmmt i^penh^ 
documents from the Swiss Baidc, mciuding a fonn entiUed 'VeriSctdion of die hoieficii] 
owner’s idenU^.’* This fonn, executed by LO., falsely and fraudulently stated that LO. was not 
die beaefictal owno*, and that a nnninee Bahamian corporation was beneficial owner of the 
accoisK. The application further listed I.O. as a signatory to the account. 

24. In CM* about November 2001 . LO. traveled from the United States to Geneve, 
Switzeriand to meet with defendant MARIO STAGGL regarding setting up Denmark and 
Uechtenstem esdities to conceal LO's ownership of h» ofT-shore assets. 

25. On oraboiu December 4, 2001, defendant MARIO STAGGL rectuninended to 10. 
Oist in order to further conceal I.O.'i ownership of ofT-sbore assets, LO. should set up an entity in 
the British Virgin Islands, Panama or Gibraltar that “would lead to another *saft^ toeak’ in a lax 
and anonymity a^>ect.’' 

26. On or about December 19.2001, defendantMARlOSTAGGLcauaedto be 
executed a “Lener of IntenC’ «diich stated that New Haven Thist CMnpany limited, trustee of 
The Lamknirk Settlement, intended to hold the trust property for the benefit of I.O., and, after his 

g 
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fi>rlii> diiUim 

27. OnDec«ml»rl9,2001.initspcsueto»ro]uestfiomLO.fM-lbe«ddn»t.6xnid 
telepbine numbe of tbe Dmith holdinf comiaiiia, defcndml MASIO STAGGL caused tu be 
sent an email to I.O. that stated there was no need for an address, fox. and tdqfoMie nunfoer for 
the Danish holding companies because* ".^we do nd anticipate any ccxitact from third patties 
what so ever” 

28. On or about December 17, 2001, LO. caused to be wire transfemd aii^nmantahdy 
S89.4 millkoi from the Bahamas branch of the Urge baidc based in LMdon bank account to an 
acoouitf at the Swiss BaidL 

29. On or abomMan^ 13, 2002, defondanl BRADLEY BIRKENFELD caused to be 
sent a focsimile to I.O. at a United States foctiitule number listing SIS million of bonds that an 
investment manager at the Swiss Bazdt had purchased for LO. 

30. On or dmut March 25, 2002, 1.O. caused to be cent a focsimile from the United 
States to defendant BRADLEY BIRRENFELD in Switzerland, authorizing defendant 
BRADLEY BIRKENFELD to issue five credit cards from the Swiss Bank to LO. and others. 

31 . On or about April 6, 20(Xl, LO. caused to be sent a letter from the United Slates to 
defendant BRADLEY BIRKENFELD in Switzerland authorizing the wire transfer of S80 million 
from one account at the Swiss Baidt to another account at the Swiss Baidc. 

32. On or about April 15, 2002. LO. filed his United States Individual Income Tax 
Rebim. Pwra 1040. for the 2001 tax yeir, listing his address u Southern California that 
fraudulently omitted income earned from ofr-riK>fe assets and folsely represented that LO did not 
have an interest in, and a sigjsature and otba autimrity over, financial accounts located in a 
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fordptfX)iiBtty. 

33. Os or afarat April 23, 2002, defccdint MARK) STAGGL caused to be Beat an 
email to LO. in ibe United Stales with iostrectioos for LO. to barafo a pmtfoli^ uracth 
tf^noximatdy S60 nuUira, cootihung United Stattt aecuiitim from a btokesagc bouie in 

Londcm to an accoiuit in the name oft Danish shell cotpor tt km at a liedhtonttcan baidc. 

34. On or about April 25, 2002, an uosndicted.co^on^iraior caused to be scan an 
email to LO. m the United States, with a copy to defendant MAIUO STAGGL, that 
leccmmended that LO. should set vf United Kingdom compaaiet to act as nominee dureholders. 
As stated in the onaiL**... the partners ai^>ear to be UXconqianies and Uechtenstein does not 
appear to be connected.... The role oftheUX companies is simpiy to act m nominee 
shatribokkra." 

35. On March 25, 2002, LO. caused to be sent a kcsimUe hom the United Stales 
authorizing defendant BRADLEY BIRKENFELD in Switzerland to wire transfer S39 million 
horn one account at the Swiss Bask to another account at the Swiss Bank. 

36. On or about May 5, 2002, LO. caused to be sent an email fiom the United States to 
defendant BRADLEY BIRKENFELD and MARIO STAGGL staling that be was concerned 
about the security of some ofhis Lieditenstein accoums and was considedng becoming a 
signatory to these accounts. 

37. On or about May 7. 2002, defendant MARIO STAGGL caused to be sent a reply 
email to the United States advising LO. not to pul his name on any Ueebtenstein accmims 
because <toii^ so could *^eopardize toe stni^e,” and roninded 1.0. toai he had executed blaiUc 
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iceoutf ngnatsie ends thiri defendutt MARK) STAGGL could use. 

38. On or about A|m! 15, 2003, LO. filed hit Ihsted States bodividual tnoome Tax 

Retnm, Form 1040, for the 2002 tax yetf, Uatir^ his addicaa as Sanctuary Cove, Fkxida dud 
fomduIenUy omitted inoome earned from off-ih(xe assets and folsely R^mseoted that LO. did not 
have as intereif m, and a signature and other over, financial accounts located in a 

foragn CDuiury. 

39. OnoraboutMay 19, 2003, defiradant MARIO STAGGL caused to be seat m 
esudi to LO. in the United Stales, with a copy to defendatd BRADLEY BIRXEHFEU), Ihttl 
stated foat defondant MARK) STAGGL*s lawyers in GSvahar told him *1hat evothii^ is now in 
order to proceed with the a^Hcation to tiamftr ownerdupW LO.’i 147 fo<^ yacht to a bolding 
company in Gibraltar.. 

40. On or about March 24 and March 25, 2004, defeiKlant BRADLEY BIRKENFBLD 
traveled to the Soulhem District of Florida to meet with LO. and a banker bmn the Swiss Bank's 
Hew Y<^ branch in order to solicit 1.0. to take out real estate loans with the Swiss Bank usii^ 
his umkclsred off-shore assets as collstoal. 

41. On or about April 15,2004,1.0. filed his United States Individusl Income Tax 
Return, Form 1 040, for the 2003 lax year, listing his address as U^thouse Point, Florids that 
foaudukotly omitted income earned fiom ofT-^une asseta and falsdy represeiUed foat LO. did not 
have an interest in, and a signature and otho authority over, financial accounts located in a 
fiiudgn country. 

42. On or ^ut April 1 5, 2005, LO. filed his United States Individusl Incmne Tax 
Reton, Form 1040, for the 2004 tax year, listing an address in Lighthouse Point, Florida that 
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fmwliUenlly mmtted income earned from o£r>«hore uide md ftlaely lepiesented that I.O. dU not 
hive an interest in. Bid a s^psature and other audtoiity over, fmaneial aceoiniU located in a 
foreiffs ccHBdjy. 

43. Ob (ffaboid June ia.200S,defeadBUs BRADLEY BIRJCENFELD Bid MARIO 
STAGOL met with 10. at ■ liecbteoston bank and advised hiis to transfer all (^hii m ds iudd 
by the Swiss Bank to a Uechtenstdn bank because Liechtenstein bad better bank aectecy laws 
tlam Switzerland. 

All in violation of Title 18. United States Code» Section 371. 

A TRUE BILL 


FOREPERSON 


ILjALB^ANMR ACCOTA 
WmrED STATES ATTCHINEY 




■l DOWtnNG, SENIOR TRlfC ATtpRNEY 
MICHAELP. BEN- ARY. TRIAL ATTMOfey 
UNITED STATES DEPARTMENT OF WSTICE, TAX DIVISION 



ASSISTANT UNITED STATES ATTORNEYS 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION 

Civil No. 

UNITED STATES OF AMERICA, 

Petitioner, 

V. 

UBS AG, 

Respondent. 

DECLARATION OF BARRY B. SHOTT 

Barry B. Shott, pursuant to 28 U.S.C. § 1 746, declares: 

1 . I am the duly commissioned Deputy Commissioner (International) with the Large 
& Midsize Business (LMSB) Division of the Internal Revenue Service. I am employed in the 
office of the Commissioner, LMSB, and I am the United Slates Competent Authority. As the 
Competent Authority, I oversee the international exchange of information between the United 
States and foreign countries punuant to tax treaties. Before I was appointed to my present 
position, I was a Director of Field Operations, and then the Financial Services Industry Director, 
in the LMSB Division. While with the Financial Services Industry, 1 was directly responsible for 
oversight of the Qualified Intermediary Program. 

The Qualified Intermediary Program 

2. Effective in 2001 , die Secretary of the Treasury issued regulations requiring 
foreign banks to withhold taxes and pay over to the IRS 30% of income earned with respect to 
US investments maintained in foreign financial accounts. Foreign banks could avoid this 



PerfiMPent Subcommittee oa lovestigatioas 


EXfflBIT#19 
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requirement if they identified the beneficial owner of each such account to a US withholding 
agent. 

3. In order to simplify the documentation procedure, the IRS created the Qualified 
Intennediaiy Program (QI Program). Under the QI Program, foreign banks that agree to follow 
certain procedures can - by entering into a QI Agreement - assume the responsibilities of a US 
withholding agent. Those responsibilities may include determining which customers qualify for 
treaty benefits (such as reduced or eliminated withholdings, based on documents establishing the 
identity of the account’s beneficial owner), without disclosing to US authorities the identities of 
non-US taxpayers. The QI program provided a valuable benefit to foreign banks in maintaining 
their business with respect to the holdings of US investments by non-US taxpayers. 

4. The QI Program governs tjie responsibilities of foreign banks only as to accounts 
that contain securities. The QI Program does not apply to cash-only accounts. 

5. The purpose of the QI program is to make it easier for the IRS to obtain foreign 
banks’ compliance with US tax laws, in respect of securities accounts maintained for both US 
and non-US taxpayers. The QI program was not, however, intended to assist US taxpayers in 
finding clever ways to avoid their obligations to comply with US tax laws. 

6. The QI Program does not relieve US taxpayers of their obligation to report all 
income to the IRS, wherever that income is earned. And the QI Program does not relieve US 
taxpayers of their obligation to disclose to the IRS the existence of all foreign financial accounts 
over which they exercise signatory or otiier authority. 

7. In order for the QI Program to function as intended, foreign banks must correctly 
and truthfully ascertain the identity and citizenship/residence of their clients. Thus, the QI 
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Program requires foreign banks to obtain and maintain IRS Forms W-8BEN, which report the 
identities of non-US account holders, and IRS Fonns W-9, which report the identities of US 
account holders. Model copies of Forms W-8BEN and W-9 are attached as Exhibits A and B, 
respectively. 

8. Under the QI program, foreign banks must examine formal identification, 
citizenship, and residency documentation. Clients claiming non-US residence/citizenship must 
document their status. Because of the potential for abuse, it is especially important that foreign 
bankers verify the non-US residence/citizenship of customers whom they contact within the 
United States - such as by meetings in pereon and contacts via telephone, mail, e-mail and 
facsimile. Foreign banks may not assist US taxpayers to conceal from the IRS their identities, or 
the trae beneficial ownership of foreign securities accounts. 

9. Foreign banks that participate in the QI Program and maintain accounts for US 
clients must prepare and transmit to the IRS Forms 1099 reporting payments on US investments. 
Although US taxpayers must report and pay US income tax on all income, regardless of where in 
the world it is earned, the Forms 1 099 issued by foreign banks in the QI Program report only 
interest, dividends and sales proceeds on US investments. Under the QI Program, the bank must 
issue the Form 1099 to the US taxpayer, and report to the IRS the information contained on the 
Form 1099. 

1 0. When a US taxpayer refuses to submit the proper documentation, a foreign bank 
that IS party to a QI Agreement must make backup withholding at 28% of all US-source income. 

This is the same backup withholding obligation that is imposed on US banks. 
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11. If a foreign bank that is party to a QI Agreement, (1) knows that an account 
holder is a US taxpayer who must provide documentation, and (2) is prohibited by law - whether 
by statute or by contract - from disclosing the identity of the account holder, the foreign bank 
must request from the account holder the authority either to disclose that person’s identity to the 
IRS, or to exclude US securities from that account. If, within 60 days, the foreign bank does not 
receive authority to disclose the owner’s identity or exclude US securities, it must sell the US 
securities in the account. 

12. Even where the foreign account does not contain US securities, the bank must 
make backup withholdings on all "deemed sales" for those US taxpayers who refuse to submit 
the proper documentation. “Deemed sales" are sales effected through the use of US 
jurisdictional means and are, therefore, “deemed" to have occurred within die United States. 

13. UBS entered into a QI Agreement with the IRS in 2001. That QI Agreement 
remained in effect throughout the period covered by the IRS investigation in which the John Doe 
summons was issued to UBS in 2008. 

Access to Swiss Bank Records Is Not Available Through Alternative Means 

14. One of my current responsibilities is to engage in exchanges of information under 
tax conventions (treaties), including the Convention between the United States and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income (the 
“Swiss Treaty"). Article 26 of the Swiss Treaty (signed in Washington, DC on October 2, 1996) 
provides for the exchange of infoimation as is necessary, “for the prevention of tax fraud or the 
like.” 
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15. In the experience of the IRS, the Swiss Treaty does not provide an alternative way 
to obtain the infonnation sought in the John Doe summons at issue in this case. Based upon my 
conversations with the Swiss competent authority, this is because the Swiss government will not 
exchange information about a taxpayer unless the taxpayer committed an affirmative act of 
deception (such as falsifying a document), above and beyond a mere failure to report the 
existence of an account, or income earned in that account. The IRS may ultimately determine 
that at least some of the "John Does” have engaged in acts that would enable the IRS to obtain 
information under the Swiss Treaty. But for now, the IRS is investigating US taxpayers who 
failed to report the existence of Swiss bank accounts - or income earned on those accounts. 
Absent additional facts, those failures do not enable the IRS to obtain from the Swiss government 
the information demanded in the John Doe summons issued to UBS. 

1 6. Until recently, with regard to this current matter, Article 26 of the Swiss Treaty 
had been strictly applied by the Swiss Competent Authority to provide the IRS assistance only in 
response to specific requests that name a particular taxpayer. As a consequence, it had also been 
the IRS’s experience that the Swiss Competent Authority would only provide the IRS with 
infonnation for an examination or investigation that concerns a specifically identified taxpayer. 
The current IRS investigation is focused on learning the identities of US taxpayers not known to 
the IRS. 

1 7. Recently, representatives of the Swiss government have indicated to me that, 
under limited circumstances, they might be willing to consider a request under the Swiss Treaty 
that did not specifically identify taxpayers whose records are sought. As a consequence, on July 
16, 2008, the United States made a formal request under the Swiss Treaty ("Treaty Request”). 
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Thus far, however, the Swiss government has not produced any documents in response to the 
Treaty Request. 

1 8. According to the declaration of Daniel Reeves (which I have read), the United 
States h^ learned that UBS maintained as many as 52,000 undeclared accounts for US taxpayers, 
all of which are subject to the summons. Based on the best information presently available to 
me, it appears that the Treaty Request ma!y only result in the production of records for, at most, 
about 300 of those 52,000 accounts. According to my conversations with officials of the Swiss 
Government, this is because (as noted in ^ 15 above) the Swiss Government interprets the Treaty 
to require a taxpayer to have committed affirmative acts of fraud or deception, in order to trigger 
Switzerland's obligation to provide information about that taxpayer to the IRS. 

1 9. 1 last spoke with officials of the Swiss Government about the Treaty Request on 
January 21, 2009. During that conversation, i learned that the Swiss Government had made final 
determinations to provide the requested records for only twelve accounts. The Swiss Government 
will not, however, provide records to the IRS about those twelve accounts until after the account 
holders have been given an opportunity to litigate in a Swiss court the Swiss Government's 
decision to turn their records over to the IRS. During our January 21, 2009, conversation, I 
learned that the twelve account holders are either exercising their appeal rights, or contemplating 
exercising their appeal rights. I have also learned from my subordinates that the Swiss 
Government has determined there is insufficient evidence of “fraud and the like” with respect to 
two other accounts, and accordingly will not provide information about those two accounts. In 
sum, die Swiss Government has not provided any records sought under the Treaty Request, and it 
is not clear when, if ever, it will. 
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I declare under penalty of pegury, punniant to 28 U.S.C. § 1 746, that the foregoing is true 
and correct. 

Executed this day of February 2009 in Washington, DC. 



B/VRRY BISHOTT , 

Deputy Commissioner, LHi-B 
Internal Revenue Service 
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Shott Declaration 
Exhibit A 
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0V«NMENT 

EXHIBIT 


Fo. W-8BEN Certificate of Foreign Status of Beneficial Owner i 1 1 ^ 

(Rev. February 2Hi6! for United States Tax Withholding || — ^ 

Department of the Treasury ^ Section references are to the Internal Revenue Cods. ► See separate Instructions. ft 

krtemai Revenue Senwe ► Give tNs form to the withholding agent or payer. Do not send to the IBS. ^''****^^ 

Do not use this form for: Instead, use Form; 

• A U.S. citizen or other U.S. person, including a resident aliwi BidiwJual W-9 

• A person claiming that income is effectively connected with the cortdtKt 

of a trade or business in the United States W-8ECI 

• A foreign partnwship, a foreign simple trust, or a foreign gitmtor trust (see tn^nictlons for exceptions) W-8ECI or W-8iMY 

• A foreign government, international o^anization, foreign central bank of issue, foreign tax-exempt organization, 
foreign private foundation, or government of a U.S. possession that received effectively connected income or tttat is 

claiming the appiicabiiity of sectionfs) 1 15(2), 501(c). 892. 895, or 1443(b) (we instructiCHTs) . .W-SEC! or W-8EXP 

Note: These entities should use Form W-8BEN if they are c/armrng fresfy benefits or are providing the form only to 
claim they are a foreign person exempt from bacirup withholding. 

• A person acting as an intermediary W-8tMY 

Note: See instructions for additional excspfions. 


Identification of Beneficial Owner (See Instaictiorts-) 

1 Name of individual or organization that is the beneficial owner 


2 Country of incorporation or organization 


I 

3 Type of beneficial owner; [3 individual (H Corporation O Disregarded entity D Partnership C] Simple tr 

O Grantor trust D Complex trust D Estate D Government D international organization 

n Central barrft of issue Q Tax-exempt organization O Private foundation 

4 Permanent residence address (street, apt. or suite no., or niral route). Do not use a P.O. box or In-care-of address. 


City or town, stale or province, include postal code where appropriate. 


Country (do not abbreviate) 


5 Mailing address (if different from above) 


City or town, state or province, include postal code where appropriate. 


Country (do not abbreviate) 


8 U.S. taxpayer tdentificallon number, if required (see instructions) 7 Foreign tax identifying number, if any (optional) 

□ SSN or ITIN □ EIN 


8 Reference number(s) (see instmctions) 


Part 11 1 


Claim of Tak Traa 


9 i certify that (check all that apply); 

a D The beneficial owner is a rwideni oi wittiin ^ rneaning ol the tn[»nw la* treaty between the Uivted Slates arid tfiat country, 

b O If required, the U.S. taxpayer identification number is stated on line 6 (see instnjctions). 

c O The beneficial owner la not an individual, derives the item (or items) of income for which the treaty benefits are claimed, and. If 
applicable, meets the requirements of the treaty provisiort dealing with limitation on benefits {see instructions), 
d O The beneficial owner is not an individual, is claiming treaty benefits for dividends r^eived from a foreign corporation or interest from a 
U.S. trade or business of a foreign corporation, and meets qualified resident status (see instructions), 
e [D Tire beneficial owner is related to the person obligated to pay (he income within the meaning of section 287(b) or 707(b). and will file 
Form 8833 if the amount subject to withholding received during a calendar year exceeds, in the aggregate, S500.000. 

10 Special rates and conditions (if applicable — see instructions); The beneficial owner is claiming the provisions of Article of the 

treaty identified on line 9a above to claim a % rate of withholding on (specify type of income); 

Explain the reasons the beneficial owner meets the terms of the treaty article-. 
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Shott Declaration 
Exhibit B 
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W-9 


Form 
(Rev, October 2007) 
Department ol the Treasury 
(mernaf Revenue Service 


Request for Taxpayer 
Identification Number and Certification 


Give form to the 
requester. Do not 
send to the IRS. 




Name (as shown on your income tax return) 


Business name, it different Irom above 


Chec^ appr^riale box: O Individual/Sole proprietor [D Cwporalion O Partnersbip 

0 Limited itabUlty company. Enter the tax classification (O^disregarded enHy. Cscorporation. P=parTnership] » 

1 I Othw (see sKtfuctions) ► 


Address (number, street, and apt. or suite no.) 


City, S' 


Requester's name and address 


List account numbef(sj here (optional) 

Taxpayer Identification Number (TIN) 


^COVBtNMENT 


Enter your TIN in the appropriate box. The TIN provided rnust match the rwne given on Line 1 to avoid Social security number 
backup withholding. For individuals, this is your social security nuirijw ^SN). However, tor a resident ; i 

alien, KJie proprietor, or disregarded entity, see the Part I instructions on page 3. For oWier entities, it is 

your employer identification number (EIN). If you do not have a number, see How to gel a TIN on page 3. Of 


Note. If dre account is In more than 
number to enter. 


Certification 


name, see the chart on page 4 for guidelines on whose 


EmpioyBr identification number 


Under penalties of perjury, I certify that: 

1. The number shown on this fwm Is my correct taxpayer identification number (cw 1 am waiting for a number to be issued to me), and 

2. t am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified by the Internal 
Revenue Service (IRS) that I am sut^ect to backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has 
notified me that t am no longer subject to backup withhc^ding, and 

3. 1 am a U.S. citizen of othw U.S. person (defined below^. 

Certification Instructions. You must cross out item 2 above H you have been notified by the IRS that you are currently subject to backup 
withholding because you have failed to report ail Interest and dividends on your lax return. For real estate transactions, item 2 does not apply. 
For mortgage interest paid, acquisition or abandonment of secured pr^eny. cancellation of debt, contributions to an irrdividu^ retirement 
arrangement (IRA), and generally, payments other than interest and dividend, you are not required to sign the Certification, but you must 
provide your correct TIN. See the instructions on page 4. 

Sign Signature of 

Hsre U.S. person » Pate ► 


General Instructions 

Section references are to the Internal Revenue Code unless 
otherwise noted. 

Purpose of Form 

A person who is required to file an information return with the 
IRS must obtain your correct taxpayer identificaiiwi number (TIN) 
to report, for exam(He. income paid to you, real estate 
transactions, mortgage interest you paid, acquisition or 
abandonment of secured property, cancellation of debt, or 
contributions you made to an IRA. 

Use Form W-9 only if you are a U.S. person (including a 
resident alien), to provide your correct TIN to the person 
requiting it (the requester) and, when applicable, to: 

1. Certify that the TIN you are giving is correct (or you are 
waiting for a number to be tesued), 

2. Certify that you are not subject to backup withholding, or 

3. Claim exemption from backup withholding if you are a U.S. 
exempt payee. If applicable, you ^ also certifying that as a 
U.S. person, your ailoc^le share of any partnership irtcwne frwn 
a U.S. trade or business is not subject to the withhdding tax on 
foreigiT partners’ share of effectively connected incwrw. 

Note. If a requester gives you a form other than Form W*9 to 
request your TIN, you must use the requester’s form tf i! is 
substantially similar to this Pcffm W-9. 


Definition of a U.S. person. For federal tax purposes, you are 
con$id«sd a U.S. person if you are: 

• An individual who is a U.S. citizen or U.S. resident alien, 

• A partnership, corporation, company, or association created or 
organized in the United States or under the laws of the United 
States. 

• An estate (other than a foreign estate), or 

• A domestic trust (as defined in Regulations section 
301.7701-7). 

Special rules for partnerships. Partnerships that conduct a 
trade or business in the United States are generally required to 
pay a withholding lax on any foreign partners' share of income 
from such business. Further, in certain cases where a Form W-9 
has not been received, a partnership Is required to presume that 
a partner is a fcx’eign person, and pay the withholding tax. 
Therefore, if you are a U.S. person that is a partner in a 
partnership conducting a trade or business in the United States, 
provide Form W-9 to the partnership to establish your U.S. 
status and avoid withholding on your share of partnership 
inccMTW. 

The person who gives Form W-9 to the partnership for 
purposes of establishing its U.S. status and avoiding withholding 
on its aiiocabie share of net income from the partnership 
conducting a trade or business in the United Stales is in the 
following cases: 

• ■Rie U.S. owner of a disregarded entity and not the entity. 


Cat. No. 1023TX 


Form W-9 (Rev. 10-2007) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MAGISTKATE JUDO* 
BB.TZER 

UNITED STATES OF AMERICA 


08 >60322 


CASENO-LttLdJ 
18 V.S.C. § 371 


vs. 

RAOUL WEIL, . " S 1 

Defendant - 

/ ' c. 

INDICTMENT — 

; 0 > 

: ■ ■ O'-. 

CO 

The Grand Jury charges that: 

INTRODUCTION 

At all times relevant to this Indictment unless otherwise indicated; 

1 . The Internal Revenue Service (“IRS”) was an agency of the United States Department 
of Treasury responsible for administering and enforcing the tax laws of the United States and 
collecting the taxes owed to the Treasury of the United States. 

2. Anentityidentifiedas“SwissBank”wasoneofSwitzerland'slargestbanks. Swiss 
Bank owned and operated banks, investment banks, and stock brokerage businesses throughout the 
world, also operating in the Southern District of Florida and elsewhere in the United States, Because 
of Swiss Bank’s ownership of banks and investment brokerages in the United States, United States 
tax laws applied to Swiss Bank and to its United States clients. 

3. Swiss Bank operated a cross-border banking business with United States clients 
(“United States cross-border business"). The United States cross-border business employed 
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approximately 60 private bankers and had offices in Geneva, Zurich, and Lugano, Switzerland. 
These private bankers frequently traveled to the United States to meet with and to conduct business 
with their United States clients. 

4. The United States cross-border business provided private banking services to 
approximately 20,000 United States clients with assets worth approximately $20 billion. 
Approximately 1 7,000 of the 20,000 cross-border clients concealed their identities and the existence 
of their Swiss Bank accounts from the IRS. Many of these clients willfully failed to pay tax to the 
IRS on income earned on their Swiss Bank accounts. Swiss Bank assisted these United States clients 
conceal the income earned on Swiss Bank accounts by failing to report IRS Form 1099 information 
to the IRS. From 2002 through 2007, the United States cross-border business generated 
approximately $200 million a year in revenue for Swiss Bank. 

The Conspirators 

5. From 2002 through 2007, defendant RAOUL WEIL was head of Swiss Bank’s wealth 
management business, which included the United States cross-border business and other businsses. 
As such, defendant RAOUL WEIL and others had the authority to expand, maintain, or discontinue 
the United States cross-border business. In July 2007, defendant RAOUL WEIL was promoted and 
became the Chief Executive Officer of a division that oversaw the United States cross-border 
business and world-wide private banking. 

6. Some Swiss Bank’s executives (“Executives”) are unindicted co-conspirators not 
named as defendants herein. These Executives occupied positions at the highest levels of 
management within Swiss Bank, including positions on the committees that oversaw legal, 
compliance, tax, risk, and regulatory issues related to the United States cross-border business. 
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7. Some Swiss Bank’s employees who managed the United States cross-border business 
(“Managers”) are unindicted co-conspirators not named as defendants herein. These Managers were 
responsible for overseeing the United States cross-border business operations. These Managers were 
responsible for regulatory and compliance issues, as well as issues related to bankers’ incentives and 
compensation. These Managers were also responsible for traveling to the United States to meet with 
Swiss Bank’s wealthiest United States clients. These Managers reported directly to Executives, 
including defendant RAOUL WEIL. 

8. Swiss Bank’s employees who managed the bankers servicing the United States cross- 
border business (“Desk Heads”) are unindicted co-conspirators not named as defendants herein. 
These Desk Heads exercised direct management over the day-to-day operations of the business. In 
addition to having management duties. Desk Heads traveled to the United States to conduct 
unlicensed banking and investment advisory activity for Swiss Bank’s United States clients. These 
Desk Heads reported directly to Managers. 

9. Swiss Bank private bankers who serviced the United States clients (“Bankers”) are 
unindicted co-conspirators not named as defendants herein. These Bankers were not licensed to 
engage in banking and investment advisory activity in the United States. However, these Bankers 
routinely traveled to the United States to conduct unlicensed banking and investment advisory 
activity for Swiss Bank’s United States clients. While in Switzerland, these Bankers routinely 
communicated with their clients in the United States about banking and investment advice. These 
Bankers reported directly to the Desk Heads. Swiss Bank Executives and Managers authorized and 
encouraged through incentives Bankers’ activities with respect to their United States clients. 
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i 0. Some of Swiss Bank’s 20,000 United States clients are unindicted co-conspirators 
not named as defendants herein. These United States clients knowingly concealed from the United 
States government, including the IRS, approximately $20 billion in assets held at Swiss Bank and 
willfully evaded United States income taxes owed on the income earned on these secret Swiss Bank 
accounts. United States clients were required to report and pay taxes to the IRS on income they 
earned ftroughout the world, including income earned from the Swiss Bank account. 

COUNTONE 
(18U.S.C. §371) 

11. The allegations contained in paragraphs 1 through 10 of the Introduction are re- 
alleged and incorporated herein. 

12. From in or a time uriknown to the Grand Jury and continuing up to and including the 
date of the return of this Indictment, in the Southern District of Florida, and elsewhere, the 
defendant, 

RAOUL WEIL 

together with his co-conspirators, unlawfully, willfully and knowingly, did combine, conspire, 
confederate and agree together and with each other to defraud the United States and an agency 
thereof, to wit, the Internal Revenue Service of the United States Department of Treasury in the 
ascertainment, computation, assessment and collection of federal income taxes. 
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OBJECT OF THE CONSPIRACY 

13. It was a part and an object of the conspiracy that defendant RAOUL WEIL and his 
co-conspirators, would and did increase the profits of Swiss Bank by providing unlicensed and 
unregistered banking services and investment advice in the United States and other activities 
intended to conceal from the IRS the identities of Swiss Bank’s United States clients, who willfully 
evaded their income tax obligations by, among other things, filing false income tax returns and 
failing to disclose the existence of their Swiss Bank account to the IRS. 

MEANS AND METHODS OF THE CONSPIRACY 

Among the means and methods by which defendant RAOUL WEIL and his co-conspirators 
would and did carry out the conspiracy were the following; 

14. It was part of the conspiracy that defendant RAOUL WEIL, Executives, Managers, 
Desk Heads, and Bankers utilized nominee entities, encrypted laptops, numbered accounts, and other 
counter surveillance techniques to conceal the identities and offshore assets of United States clients 
firom authorities in the United States. 

15. It was part of the conspiracy that Swiss Bank expanded their business beyond the 
borders of Switzerland by purchasing a large United States stock brokerage firm. Executives at 
Swiss Bank voluntarily entered into an agreement, known as the Qualified Intermediaiy Agreement 
(“QI Agreement”) with the IRS that required Swiss Bank to report to the United States income and 
other identifying information for its United States clients who held an interest in United States 
securities in an account at Swiss Bank. Further, this agreement required Swiss Bank to withhold 
taxes from United States clients who directed investment activities in foreign securities flora the 
United States. 
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16. It was part of the conspiracy that defendant RAOUL WEIL, Executives, and 
Managers entered into the QI Agreement and represented to the IRS that Swiss Bank vm in 
compliance with the terms of the QI Agreement, while knowing that the United States cross-border 
business, was not conducted in a manner which complied with the terms of the QI Agreement. 

17. It was part of the conspiracy that defendant RAOUL WEIL, Executives, and 
Managers mandated that Desk Heads and Bankers increase the United States cross-border business, 
knowing that this mandate would cause Bankers and Desk Heads to have increased unlicensed 
contacts with the United States, in violation of United States law and the QI Agreement. 

18. It was further part of the conspiracy that defendant RAOUL WEIL, Executives, and 
Managers, who referred to the United States cross-border business as “toxic waste” because they 
knew that it was not being conducted in a manner that complied with United States law and the QI 
Agreement, put in place monetary incentives that rewarded Desk Heads and Bankers who increased 
the United States cross-border business. 

19. It was further part of the conspiracy that Managers, Desk Heads, and Bankers 
solicited new investments in the United States cross-border business by marketing Swiss bank 
secrecy to United States clients interested in attempting to evade United States income taxes, in 
particular by claiming that Swiss bank secrecy was impenetrable. 

20. It was further part of the conspiracy that Managers, Desk Heads, and Bankers 
provided unlicensed and unregistered banking services and investment advice to United States 
clients in person while on travel to the United States and by mailings, email, and telephone calls to 
and from the United States. 
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21. It was further part of the conspiracy that wiien approached about the continuous 
unregistered and unlicensed contacts with the United States associated with the United States cross- 
border business, defendant RAOUL WEIL and other Executives would not implement effective 
restrictions on the United States cross-border business because the business was too profitable for 
Swiss Bank. 

22. It was further part of the conspiracy that Managers, Desk Heads, and Bankers assisted 
United States clients in preparing IRS Forms W-8BEN that falsely and fraudulently stated that 
nominee offshore structures, and not the United States clients, were the beneficial owners of offshore 
bank and financial accounts maintained in foreign counUies, including accounts in Switzerland at 
Swiss Bank, 

23. It was further part of the conspiracy that some United States clients prepared and filed 
with the IRS income tax returns that falsely and fraudulently omitted income earned on their 
undeclared Swiss Bank account and that falsely and fraudulently reported that United States citizens 
did not have an interest in, or a signature or other authority over, financial accounts located in a 
foreign country. 

24. It was further part of the conspiracy that the United States clients failed to file with 
the Department of Treasury a Report of Foreign Bank and Financial Accounts, Form TD F 90- 
22.1, which would have disclosed the existence of and their interest in, or signature or other authority 
over, a financial account located in a foreign country. 
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In furtherance of the conspiracy and to achieve the object and purpose thereof, at least one 
of the co-conspirators committed at least one of the following overt acts, among others, in the 
Southern District of Florida and elsewhere: 

25. On or about July 6, 2000, Manager # 1 authorized Bankers to refer United States 
clients to outside lawyers and accountants to create offshore structures to conceal from the IRS 
United States clients’ Swiss Bank accounts, while knowing that creating these structures constituted 
helping the United States clients commit tax evasion. 

26. OnoraboutJuly 14, 2000, Managers changed the wording on Swiss Bank Document 
61393, Declaration for US Taxable Persons, from “I would like to avoid disclosure of my identity 
to the US IRS” to “I consent to the new tax regulations . . . .” after United States clients expressed 
fears that the form as originally drafted could be used as evidence against them for tax evasion, 

27. On or about July 1 1 , 2002, Manager # 3 and others instructed Bankers to tell United 
States clients who were contemplating transferring their assets to another offshore bank that Swiss 
Bank has the largest number of United States clients among all banks outside the United States, 
creates jobs in the United States, has better lobbying possibilities in the United States than any other 
foreign bank and would not be pressured by United States authorities to disclose the clients’ 
identities. 

28. On or about September 1 9, 2002, defendant RAOUL WEIL and other Executives on 
Swiss Bank’s executive board knowingly failed to disclose to the IRS deficiencies in implementing 
Swiss Bank’s requirements to report and withhold taxes for clients of the United States cross-border 
business that were discovered after the completion of an internal audit. 
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29. On or about September 26, 2002, Desk Head it 1 instructed Bankers that if they have 
unauthorized contact with United States clients in the United States, that the Bankers should not 
report the contact in Swiss Bank’s internal computer system. 

30. In or about December 2002, defendant RAOUL WEIL and other Executives 
authorized Manager # 2 and Manager # 3, to institute a temporary five month travel ban to the 
United States. The ban coincided with an IRS initiative relating to identifying holders of offshore 
credit cards. 

31. On or about January 22, 2003, after being advised by outside lawyers to take 
immediate action in order to build a defense against a possible future criminal case brought against 
Swiss Bank, Manager # 2 instructed Manager # 3 to limit written communications relating to 
offshore structures created for United States clients and instructed Manager # 3 to begin issuing 
Form 1 099 information to clients, but not to the IRS, for certain Swiss Bank accounts where Swiss 
Bank officials served as a manager for the offshore structures. 

32. On or about January 24, 2003, Manager # 2 and Manager # 3 issued a form letter to 
United States clients reminding them that since at least 1939 Swiss Bank has been successful in 
concealing account holder identities from United States authorities and that even after Swiss Bank’s 
presence in the United States recently increased after the purchase of a large United States brokerage 
firm, Swiss Bank was still dedicated to the protection of their identities. 

33. On or about July 9, 2004, Swiss Bank represented to the IRS that its United States 
based operations had failed to provide Form 1099 information to the IRS, failed to withhold the 
appropriate tax when required to do so, and failed to properly document the owners of certain 
accounts, but failed to inform the IRS that the United States cross-border business continued to fail 
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to provide Form 1 099 information to the IRS, continued to fail to withhold the appropriate tax when 
required to do so, and continued to fail to properly document the owners of certain accounts. 

34. On or about August 1 7, 2004, Manager # 1 and Manager # 3, organized a meeting in 
Switzerland with outside lawyers and accountants to discuss the creation of structures and other 
vehicles for clients who wanted to conceal their Swiss Bank accounts and income derived therefrom 
tax authorities in the United States and Canada. 

35. In or about September 2004, Desk Heads and Bankers received training in 
Switzerland on how to avoid detection by authorities when traveling in the United States on Swiss 
Bank business. 

• 36. During calendar year 2004, approximately 32 Bankers traveled to the United States 
and met with United States clients approximately 3,800 times to provide unlicensed and unregistered 
banking services and investment advice relating to the clients’ Swiss Bank account. 

37. On or about April 1 5, 2005, United States client identified as I.O. filed his United 
States Individual Income Tax Return, Form 1040, for the 2004 tax year, listing an address in 
Lighthouse Point, Florida that fraudulently omitted income earned from offshore assets and falsely 
represented that I.O. did not have an interest in, and signature and other authority over, financial 
accounts located in a foreign country. 

38. On or about April 25, 2005, defendant RAOUL WEIL and other Executives instructed 
Managers, Desk Heads, and Bankers to grow the United States cross-border business. 

39. In or about early December 2005, Desk Heads and Bankers solicited new business 
from existing and prospective United States clients at Art Basel Miami Beach in Miami Beach, 
Florida. 


10 



654 


40. On or about March 3 1 , 2006, Executive # 2 and other Executives, enacted restrictions 
that would have “little” or “some impact” on the profitability of the United States cross-border 
business. 

41 . In or about August 2006, defendant RAOUL WEIL and Executive # I , refused to 
approve the recommendations of Managers # 2 and # 4 to wind down, sell, or spin off the United 
States cross-border business, as too costly and requiring public disclosures that would harm Swiss 
Bank. 


42. On or about September 26, 2006, Desk Heads and Bankers were trained at Swiss 
Bank on how to conduct business discreetly by using mail that would not show Swiss Bank’s name 
and address, by changing hotels while traveling, and by using encrypted laptop computers when 
traveling to the United States on Swiss Bank business and when meeting with United States clients. 


All in violation of Title 18, United States Code, Section 371. 


;R ACOSTA 





KEMWOM. DOWNING 
MICHAEL P. BEN’ARY 
TRIAL ATTORNEYS 


Pa 



GRAND JURY FOREPERSON 


JEFmyA.NEIMAN 
ASSISTANT U.S. ATTORNEY 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

UNITED STATES OF AMERICA CASE NO. 


vs. 


CERTIFICATE OF TRIAL ATTORNEY* 


RAOUL WEIL 

Superseding Case Information: 

Court Division: (select One) New DefBndant(s) Yes No 

Number of New Defendants 

Miami Key West Total number of counts 

-Ji- FTL WPB FTP 


I do hereby certify that; 

1 . I have carefully considered the allegations of the indictment, the number of defendants, the number 
of probable witnesses and the legal complexities of the indictment/information attached hereto. 

2. I am aware that the information supplied on this statement will be relied upon by the Judges of this 
Court in setting their calendars and scheduling criminal trials under the mandate of the Speedy T rial 
Act, Title 28 iT.S.C. Section 3161. 

3. Interpreter: (Yes or No) No 

List language and/or dialect ^ 

4. This case will take 7-10 days for the parties to try. 

5. Please check appropriate category and type of offense listed below: 

<Ch*d( only one) (Clwdt enly on*} 

I 0 to 5 days Petty 

II 6 to 10 days X Minor 

III 1 1 to 20 days Misdem. 

IV 21 to 60 days Felony it 

V 61 days and over 

6. Has this case been previously filed in this District Court? (Yes or No) No 
It yes: 

Judge: Case No. 

(Attach copy of dispositive order) 

Has a complaint been filed In this matter? (Yes or No) No 

If yes; 

Magistrate Case No. 

Related Miscellaneous numbers: IJ.S v BIRKENFELD 08-60099-CR-Zloch 

Defendantls) in federal custody as of 

Defendant(s) in state custody as of 

Rule 20 from the District of 


Is this a potential death penalty case? (Yes or No) Ng 

7. Does this case originate from a matter pending in the Northern Region of the U.S. Attorney's Office 

prior to October 14, 2003? Yes X No 


8 . 


Does this case originate from a matter pending in the Central Region of the U.S. Attorney’s Office 
prior to September 1 , 2007? Yes X No 



Jef*byr/y.Neiman 

ASSISTANT UNITED STATES ATTORNEY 
Court Bar No. 544469 


'Penalty Sheet(s) attached 


Rsv.wsros 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 
PENALTY SHEET 

Defendant's Name; RAOUL WEIL No.: 

Count #1 : 

Conspiracy; in violation of 18 U.S.C. S371 

*Mait Penalty- FIva years' imprisnnnriBnt- $inn sppraa l ageegsmpnt- and fl;?Sn Dfin fine 

Count # : 

*Mait Pgnalt y ; 

Count # : 

*Max Penalt y ^ 

Count# : 

*Max Penalt y 

Count # : 

•Max Penalt y ~ 

Count # : 

•Max Penalt y 

Count # : 

•IVtax f^enatt y- - ~ 

Count # : 

•Max Penalt y - _ 

Count # : 

•Max Penalt y — 

•Refers nnly tn pnscihle term nf Inearrenitlnn , dniwt nnt Inriiirie pneglhle tinea featltlltlnn special 

assessments, parole temns or forfeitures that may be applicable. 


REV. 12/12/96 
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Swiss Confederation 
KASPARV HUGER 

Federal Councillor 

hfeAD OF THE Federal 
Department OF Finance 


Berne, January 24, 2003 


Mr. Kenneth W. Dam 
Acting Secretary of the Treasury 
Department of the Treasury 
1 500 Pennsylvania Avenue 
Washington, D.C. 20220 
USA 


Dear Mr. Secretary 


I am very pieased with the report that the technical discussions heid between representatives of the 
Federai Tax Administration and of the United States Treasury, respectiveiy, regarding the appiication 
of Articie 26 on Exchange of Information of the Income Tax Convention between the Swiss 
Confederation and the United States of America, signed on October 2, 1996, have ied to the 
successful conclusion of a mutuai agreement, signed on January 23, 2003. This arrangement is 
important to tie administration and enforcement of- the tax iaws of each of our countries, and 
complements the substantial cooperation between our two countries to combat criminal activities in 
other fieids such as money iaundering and terrorism financing. 


It is important to buiid upon this success and we must maintain a diaiogue with a view to monitoring 
and improving the functioning of the present version of the Convention. In addition we will continue to 
explore ways to improve the cooperation between our two countrie s. Successful renegotiation of the 
Convention could enhance the economic relationship between our two countries. 

We look forward to continuing to work together to improve the cooperation between our two 
countries. 


Sincerely, 


Kaspar Villiger 


Permanent Subcomniittee on Investigations 


EXHIBIT #21 
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TAX CONVENTION WITH SWISS CONFEDERATION 
MESSAGE 
FROM 

THE PRESIDENT OF THE UNITED STATES 
TRANSMITTING 

CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND 
THE SWISS CONFEDERATION FOR THE AVOIDANCE OF DOUBLE 
TAXATION WITH RESPECT TO TAXES ON INCOME, SIGNED AT 
WASHINGTON, OCTOBER 2, 1996, TOGETHER WITH A PROTOCOL 
TO THE CONVENTION 

GENERAL EFFECTIVE DATE UNDER ARTICLE 29: 1 JANUARY 1998 
TABLE OF ARTICLES 

Article 1 Personal Scope 

Article 2 Taxes Covered 

Article 3 General Definitions 

Article 4 Resident 

Article 5 Permanent Establishment 

Article 6 Income from Real Property 

Article 7 Business Profits 

Article 8 Shipping and Air Transport 

Article 9 Associated Enterprises 

Article 10 Dividends 

Article 1 1 Interest 

Article 12 Royalties 

Article 13 Gains 

Article 14 Independent Personal Services 

Article 1 5 Dependent Personal Services 

Article 16 Director’s Fees. 

Article 17 Artistes and Sportsmen 

Article 1 8 Pensions and Annuities 

Article 1 9 Government Service and Social Security 

Article 20 Students and Trainees 

Article 21 Other Income 

Article 22 Limitation on Benefits 

Article 23 Relief from Double Taxation 

Article 24 ^Non-Discrimination 

Article 25 Mutual Agreement Procedure 
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Article 26 Exchange of Infonnation 

Article 27 Members of Diplomatic Missions and Consular Posts 

Article 28 Miscellaneous 

Article 29 Entry into Force 

Article 30 Termination 

Protocol of 2 October, 1996 

Letter of Submittal of 29 May, 1997 

Letter of Transmittal of 25 June, 1997 

Notes of Exchange of 2 October, 1996 

Memorandum of Understanding — of 2 October, 1996 
The “Saving Clause” Paragraph 2 of Article 1 


LETTER OF SUBMITTAL 

DEPARTMENT OF STATE, 
Washington, May 29, 1997. 


The PRESIDENT, 

The White House. 

The PRESIDENT; I have the honor to submit to you, with a view to its transmission to the 
Senate for advice and consent to ratification, the Convention Between the United States of 
America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on Income, signed at Washington on October 2, 1996, ("the Convention") together with a 
Protocol, Also enclosed for the information of the Senate is an exchange of notes with an 
attached Memorandum of Understanding, which provides clarification with respect to the 
application of the Convention in specified cases. 

This Convention will replace the existing Convention Between the United States of America 
and the Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on 
Income signed at Washington on May 24, 1951. The new Convention maintains many provisions 
of the existing convention, but it also provides certain additional benefits and updates the text to 
reflect current tax treaty policies. 

This Convention is similar to the tax treaties between the United States and other OECD 
nations. It provides for maximum rates of tax to be applied to various types of income, protection 
from double taxation of income, exchange of information, and rules to limit the benefits of the 
Convention to persons that are not engaged in treaty shopping. 

Like other U.S. tax conventions, this Convention provides rules specifying when income that 
arises in one of the countries and is attributable to residents of the other country may be taxed by 
the country in which the income arises (the "source" country). In most respects, the rates under 
the new Convention are the same as those in many recent U.S. tax treaties with OECD countries. 
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Consistent with U.S. treaty policy. Article 8 of the new Convention permits only the country 
of residence to tax profits from international carriage by ships or airplanes. This reciprocal 
exemption also extends to income from the rental of ships and aircraft if the rental income is 
incidental to income from the operation of ships or aircraft in international traffic. Other income 
from the rental of ships or aircraft and income from the use or rental of containers, however, is 
treated as business profits. 

The taxation of income from the performance of personal services under Articles 14 through 
1 7 of the new Convention is essentially the same as that under other recent U.S. treaties with 
OECD countries. Unlike many U.S. treaties, however, the new Convention, at Article 28, 
provides for the deductibility of cross-border contributions by temporary residents of one State to 
pension plans registered in the other State under limited circumstances. 

Article 22 of the new Convention contains significant anti-treaty-shopping rules making its 
benefits unavailable to persons engaged in treaty shopping. The current convention contains no 
such anti-treaty-shopping rules. 

The proposed Convention also contains rules necessary for administering the Convention, 
including rules for the resolution of disputes under the Convention (Article 25) and for exchange 
of information (Article 26). The proposed Convention significantly expands the scope of the 
exchange of information between the United States and Switzerland. For example, as elaborated 
in the Protocol and Memorandum of Understanding, U.S. tax authorities will be given access to 
Swiss bank information in cases of tax fraud. The Protocol contains a broad definition of tax 
fraud that should ensure that more information will be made available to U.S. authorities. 
Furthermore, the new Convention provides for information to be provided in a form acceptable 
for use in court proceedings (Article 26, Section 1). 

The Convention would permit the General Accounting Office and the tax-writing committees 
of Congress to obtain access to certain tax information exchanged under the Convention for use 
in their oversight of the administration of U.S. tax laws and treaties. 

This Convention is subject to ratification. In accordance with Article 29, it will enter into 
force upon the exchange of instruments of ratification and will have effect for payments made or 
credited on or after the first day of the second month following entry into force with respect to 
taxes withheld by the source country; with respect to other taxes, the Convention will take effect 
for taxable periods beginning on or after the first day of January following the date on which the 
Convention enters into force. When the present convention affords a more favorable result for a 
taxpayer than the proposed Convention, the taxpayer may elect to continue to apply the 
provisions of the present convention, in its entirety, for one additional year. 

This Convention will remain in force indefinitely unless terminated by one of the Contracting 
States, pursuant to Article 30. Either State may terminate the Convention by giving at least six 
months of prior notice through diplomatic channels. 
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A Protocol and an exchange of notes with an attached Memorandum of Understanding 
accompany the Convention and provide clarification with respect to the application of the 
Convention in specified cases. The Protocol, which is an integral part of the Convention, 
elaborates on the meaning of certain terms used in the Convention. The exchange of notes, with 
its attached Memorandum of Understanding, provides clarification and is submitted for the 
information of the Senate. It includes examples of the application of various provisions of the 
Convention, particularly those concerning the limitation of benefits. 

A technical memorandum explaining in detail the provisions of the Convention will be 
prepared by the Department of the Treasury and will be submitted separately to the Senate 
Committee on Foreign Relations. 

The Department of the Treasury and the Department of State cooperated in the negotiation of 
the Convention It has the full approval of both Departments. 

Respectfully submitted, 

(s) LYNN E. DAVIS. 


LETTER OF TRANSMITTAL 

THE WHITE HOUSE, June 25, 1997. 


To the Senate of the United States: 

I transmit herewith for Senate advice and consent to ratification the Convention Between the 
United States of America and the Swiss Confederation for the Avoidance of Double Taxation 
with Respect to Taxes on Income, signed at Washington, October 2, 1996, together with a 
Protocol to the Convention. An enclosed exchange of notes with an attached Memorandum of 
Understanding, transmitted for the information of the Senate, provides clarification with respect 
to the application of the Convention in specified cases. Also transmitted is the report of the 
Department of State concerning the Convention. 

This Convention, which is similar to tax treaties between the United States and other 
Organization for Economic Cooperation and Development (OECD) nations, provides maximum 
rates of tax to be applied to various types of income and protection from double taxation of 
income. The Convention also provides for exchange of information and sets forth rales to limit 
the benefits of the Convention so that they are available only to residents that are not engaged in 
treaty shopping. 

I recommend that the Senate give early and favorable consideration to this Convention and 
give its advice and consent to ratification. 


(s) WILLIAM J. CLINTON. 
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NOTES OF EXCHANGE 

DEPARTMENT OF STATE 
WASHINGTON 
October 2, 1996 


Excellency. 

I have the honor to refer to the Convention signed today between the United States of 
America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on Income and to the Protocol also signed today which forms an integral part of the 
Convention and to propose on behalf of the Government of the United States the following: 

In the course of the negotiations leading to the conclusion of the Convention and the Protocol 
signed today, the negotiators developed and agreed upon the Memorandum of Understanding that 
is attached to this note. The Memorandum of Understanding is a statement of intent setting forth 
a common understanding and interpretation of certain provisions of the Convention reached by 
the delegations of the Swiss Confederation and the United States acting on behalf of their 
respective governments. These understandings and interpretations are intended to give guidance 
both to the taxpayers and the tax authorities of our two countries in interpreting these provisions. 

If the understandings and interpretations in the Memorandum of Understanding are 
acceptable, this note and your note reflecting such acceptance will memorialize the 
understandings and interpretations that the parties have reached. 

Accept, Excellency, renewed assurances of my highest consideration. 


Attachment: 
As stated. 


For the Secretary of State: 
(s) Alan Larson 


The Ambassador of Switzerland 


Washington, October 2, 1996 


Dear Mr. Secretary, 

I have the honor to confirm the receipt of your Note of today’s date which reads as follows: 


“Excellency: 
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I have the honor to refer to the Convention signed today between the United States of 
America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to 
Taxes on Income and to the Protocol also signed today which forms an integral part of the 
Convention and to propose on behalf of the Government of the United States the following: 

In the course of the negotiations leading to the conclusion of the Convention and the Protocol 
signed today, the negotiators developed and agreed upon the Memorandum of Understanding that 
is attached to this note. The Memorandum of Understanding is a statement of intent setting forth 
a common understanding and interpretation of certain provisions of the Convention reached by 
the delegations of the Swiss Confederation and the United States acting on behalf of their 
respective governments. These understandings and interpretations are intended to give guidance 
both to the taxpayers and the tax authorities of our two countries in interpreting these provisions. 

If the understandings and interpretations in the Memorandum of Understanding are 
acceptable, this note and your note reflecting such acceptance will memorialize the 
rmderstandings and interpretations that the parties have reached. 

Accept, Excellency, renewed assurances of my highest consideration. 

For the Secretary of State:” 


Attachment: 


The Honorable 

Warren Christopher 

Secretary of State 

United States Department of State 

Washington, D.C. 

I have the honor to inform you that the understandings and interpretations in the 
Memorandum of Understanding are acceptable. 

Accept, Mr. Secretary, renewed assurances of my highest consideration. 

(s) Carlo Jagmetti 


MEMORANDUM OF UNDERSTANDING 

1. In reference to suboaragaph 1 bl of Article 4 (Resident) 

It is understood that the term “government” includes any body, however designated, 
including agencies, bureaus, funds, or organizations, that constitute a governing authority of the 
Contracting State, Cantons, States, Municipalities, or political subdivisions. The net earnings of 
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the governing authority must be credited to its own account or to other accounts of the 
Contracting State, Canton, State, Municipality, or political subdivision with no portion muring to 
the benefit of any private person. 

The term “government” also includes a corporation (other than a corporation engaged in 
commercial activities), that is wholly owned, directly or indirectly, by a Contracting State, 

Canton, State, Mtmicipality or a political subdivision, provided (A) it is organized under the laws 
of the Contracting State, Canton, State, Municipality, or political subdivision, (B) its earnings are 
credited to its own account or to other accounts of the Contracting State, Canton, State, 
Municipality or political subdivision with no portion of its income muring to the benefit of any 
private person and (C) its assets vest in the Contracting State, Canton, State, Municipality, or 
political subdivision upon dissolution. 

The term “government” also includes a pension trust of a Contracting State, Canton, State, 
Municipality, or a political subdivision that is established and operated exclusively to provide 
pension benefits to employees or former employees of the Contracting State, Canton, State, 
Municipality, or a political subdivision provided that the pension trust does not engage in 
commercial activities, 

2. In reference to Article 7 (Business Profits') 

It is understood that, in the case of contracts for the survey, supply, installation or 
construction of industrial, commercial or scientific equipment or premises, or of public works, 
when the enterprise has a permanent establishment, the profits attributable to such permanent 
establishment shall not be determined on the basis of the total amount of the contract, but shall 
be determined on the basis only of that part of the contract that is effectively carried out by the 
permanent establishment. The profits related to that part of the contract that is carried out by the 
head office of the enterprise shall not be taxable in the State in which the permanent 
establishment is situated. 

3. In reference to paragraph 2 of Article 15 (Dependent Personal Services! and to Article 17 

TArtistes and Sportsmenl 

It is understood that nothing shall preclude a Contracting State from withholding tax from 
such payments according to its domestic laws. However, if according to the provisions of these 
Articles, such remuneration or income may only be taxed in the other Contracting State, the first- 
mentioned Contracting State shall make a refund of the tax so withheld upon a duly filed claim. 
Such claim must be filed with the tax authorities that have collected the withholding tax within 
five years after the close of the calendar year in which the tax was withheld. 

4. In reference to subparagraph 1 cl of Article 22 fLimitation on Benefits') 

This paragraph provides a test for eligibility for benefits for residents of one of the 
Contracting States that do not qualify for benefits under the other tests of paragraph 1 (because, 
for example, a company is not publicly traded, and cannot pass the “predominant interest” test). 
This is the "active trade or business" test In general, it is expected that if a person qualifies for 
benefits under one of the other tests of the paragraph, no inquiry will be made into the person's 



665 


qualification for benefits under subparagraph c). Upon satisfaction of any of the other tests of 
paragraph 1 , all income derived by the beneficial owner Ixotn the other Contracting State is 
entitled to treaty benefits. Under subparagraph c), however, the test is applied separately for each 
item of income. Under this provision, therefore, a peison may receive benefits with respect to one 
item of income and not with respect to another. 

Under the active trade or business test, a resident of a Contracting State deriving an item of 
income fi-om the other Contracting State is entitled to benefits with respect to that income if that 
person (or a person related to that person) is engaged in an active trade or business, as defined in 
paragraph 7 of the Protocol, in the first-mentioned State and the income in question is derived 
from the other State in connection with, or is incidental to, that trade or business. 

The active conduct of a trade or business need not involve manufacturing or sales activities 
but may instead involve services. However, income that is derived in connection with, or is 
incidental to, the business of making, managing or simply holding investments for the resident's 
own account generally will not qualify for benefits under this provision, whether or not those 
activities would otherwise constitute an active trade or business. Therefore, a company the 
business of which consists solely of managing investments (including group financing) will not 
be considered to be engaged in an active trade or business. However, if such company also 
engages in activities such as active licensing or leasing that would otherwise qualify under 
subparagraph 1 c), it will be entitled to the benefits to the extent provided therein. The limitation 
relating to investments does not apply to banking, insurance or securities activities carried on by 
a bank, insurance company or registered securities dealer in the ordinary course of business. Of 
course, this rule does not affect the status of investment advisors or others who are actively 
conducting the business of managing investments that are beneficially owned by others. 

Income is considered derived "in connection" with an active trade or business in a 
Contracting State if the income-generating activity in the other Contracting State is a line of 
business which forms a part of, or is complementary to, the trade or business conducted in the 
first-mentioned State. The line of business in the first-mentioned State may be “upstream” to that 
going on in the other State (e.g., providing inputs to a manufacturing process that occurs in that 
other State), "downstream" (e.g., selling the output of the manufacturer resident in the other 
State) or "parallel" (e.g., selling in one Contracting State the same sorts of products that are being 
sold by the trade or business carried on in the other Contracting State). 

Income derived from a Contracting State would be considered "incidental" to the trade or 
business carried on in the other Contracting State if the income is not produced by a line of 
business which forms a part of, or is complementary to, the trade or business conducted in that 
other Contracting State by the recipient of the income, but the production of such income 
facilitates the conduct of the trade or business in that other Contracting State. An example of 
such "incidental" income is interest income earned from the short-term investment of working 
capital of a resident of a Contracting State in securities issued by persons in the other Contracting 
State. 
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An item of income will be considered to be earned in connection with or to be incidental to 
an active trade or business in a Contracting State if the resident claiming the benefits is itself 
engaged in business, or it is deemed to be so engaged through the activities of related persons 
that are residents of one of the Contracting States. Thus, for example, a resident in a Contracting 
State could claim benefits with respect to an item of income earned by an operating subsidiary in 
the other Contracting State but derived by the resident indirectly through a wholly-owned holding 
company resident in the other Contracting State and interposed between it and the operating 
subsidiary. 

Income that is derived from a related party in connection with an active trade or business in a 
Contracting State must pass an additional test to qualify for benefits granted by the other 
Contracting State. The trade or business in the first-mentioned State must be substantial in 
relation to the activity carried on by the related party in the other Contracting State that gave rise 
to the income in respect of which treaty benefits are being claimed. The substantiality 
requirement is intended to prevent a narrow case of treaty-shopping abuses in which a company 
attempts to qualify for benefits by engaging in de minimis connected business activities that have 
little economic cost or effect with respect to the company's business as a whole. 

The application of the substantiality test only to income from related parties focuses only on 
potential abuse cases, and does not hamper certain other kinds of non-abusive activities, even 
though the income recipient resident in a Contracting State may be very small in relation to the 
entity generating the income in the other Contracting State. For example, if a small U.S. research 
firm develops a process that it licenses to a very large, unrelated, Swiss pharmaceutical 
manufacturer, the size of the U.S. research firm would not have to be tested against the size of 
the Swiss manufacturer. Similarly, a small U.S. bank that makes a loan to a very large unrelated 
Swiss business would not have to pass a substantiality test to receive treaty benefits under 
subparagraph c). 

The following examples are intended to help clarify how the mles of subparagraph c) are 
intended to operate; 


Example 1 

Facts: P, a holding corporation resident in Switzerland, is owned by three persons that 

are residents of third countries. P has a participation of 50 percent in the Swiss 
resident P-1, which performs all of the principal economic functions related to the 
manufacture and sale of widgets and nidgets in Switzerland. P, which does not 
conduct any business activities, also owns all of the stock and debt issued by R-1 , 
a United States corporation, R-1 performs all of the principal economic functions 
in the manufacture and sale of widgets in the United States. R-1 purchases nidgets 
from P-1 . R-1 performs all of the economic functions for the sale and distribution 
of nidgets in the United States and neighboring countries. P-l's activities are 
substantial in comparison to the activities of R-1. 
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Analysis: 


Facts: 


Analysis: 


Facts: 


Treaty benefits may be obtained by P on the payment of dividends or interest from 
R-1 . The income received by P from R-1 is derived in coimection with P's active 
and substantial business (through P-1) in Switzerland. For this purpose, 50 percent 
of P-Ts activities may be attributed to P since P owns a 50 percent participation in 
P-1 . The same result would occur if R, a wholly owned United States subsidiary 
of P, owned all of the stock and debt of R-1 . 

Example H 

T, a corporation resident in the United States, is owned by U (10 percent), a U.S. 
resident, and V, W, and X (90 percent), residents of other countries. T owns the 
rights to various international franchises that it has acquired, and through its staff 
in the United States performs all of the principal economic functions and technical 
support in the licensing of the franchises to regional corporations. T owns all of 
the stock and debt of T-1, a subsidiary resident in Switzerland, that owns the right 
to use related franchises within Switzerland and neighboring countries. T-1 
licenses the franchises to Swiss and regional corporations. T also owns all of the 
stock and debt of T-2, a subsidiary resident in Switzerland that it acquired several 
years ago, that owns only the patent right for the manufacture of a major 
pharmaceutical product licensed to a corporation resident in Switzerland. Ts 
activities are substantial in comparison to the activities of T-1. 

Treaty benefits may be obtained by T on the payment of dividends or interest from 
T-1. The income received by T from T-! is derived in connection with T's active 
and substantial business of licensing franchises. However, treaty benefits may not 
be obtained by T on payments from T-2. Although T has a substantial business for 
the licensing of franchises, the income received by T from T-2's licensing of a 
pharmaceutical product is not derived in connection with and is not incidental to 
T’s franchise licensing business. 

Example IQ 

G is a corporation resident in Switzerland, the stock and debt of which is wholly 
owned by F, a major corporation resident in a third country. F, directly and 
through various subsidiaries located worldwide, manufactures electronic products. 
G, through its staff and facilities in Switzerland, performs all of the principal 
economic functions for the worldwide distribution and marketing of products 
manufactured by F. G owns all of the stock and debt of H, a subsidiary resident in 
the United States. H purchases the electronic products manufactured by F and its 
subsidiaries from G, F or other F subsidiaries and distributes those products in the 
United States and neighboring countries. H also arranges in the United States 
advertisements and warranty coverage for products manufactured by F and its 
subsidiaries. G also owns all of the stock and debt of I and J, subsidiaries resident 
in the United States that are engaged in the manufacturing of electronic products 
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Analysis; 


Facts; 


Analysis; 


Facts: 


Analysis: 


(I) and the ownership and development of residential housing (J). O's activities are 
substantial in comparison to the activities of H, 

Treaty benefits may be obtained by G on the payment of dividends or interest 
from H and I. The income received by G from H is derived in connection with G's 
active and substantial distribution business because H’s business forms a part of 
G's business. The income received by G from I is derived m connection with G's 
active and substantial distribution business because the manufacturing business of 
I is complementary to G’s distribution business. However, treaty benefits may not 
be obtained by G on the payments of dividends or interest from J because any 
income received by G from J is not derived in connection with or incidental to G's 
distribution business. 


Example IV 

V, a resident of a country that does not have a treaty with Switzerland, wants to 
acquire a Swiss financial institution. However, since its country of residence 
no tax treaty with Switzerland, any dividends generated by the investment would 
be subject to a Swiss withholding tax of 35 percent. V establishes a U.S. 
corporation with one office in a small town to provide investment advice to local 
residents. That U.S. corporation acquires the Swiss financial institution with 
capital provided by V. 

The Swiss source income is generated from business activities in Switzerland 
related to the investment advisory business conducted by the U.S. parent. 
However, the substantiality test would not be met in this example, so the 
dividends would remain subject to withholding in Switzerland at a rate of 35 
percent rather than the 5 percent rate provided by Article 1 0 of the Convention. 

Example V 

United States, United Kingdom and French corporations create a joint venture to 
make a market in over-the-counter derivative instruments, which is in the form of 
a Delaware limited liability company that is treated as a partnership for U.S. tax 
purposes. The joint venture establishes a Swiss financial institution in order to 
market derivative financial instruments to Swiss customers. The Swiss institution 
pays dividends to the joint venture. 

Under Article 4, only the U.S. partner is a resident of the United States for 
purposes of the treaty. The question arises under this treaty, therefore, only with 
respect to the U.S. partner's share of the dividends. If the U.S. partner meets the 
predominant interest or the public trading tests of subparagraph 1 e) or f) it is 
entitled to benefits without reference to subparagraph I c) . If not, the U.S. 
partner's share of the dividends would be eligible for benefits under subparagraph 
1 c). The determination of treaty benefits available to the United Kingdom and 
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French partners will be made under the Swiss treaties with the United BCingdom 
and France. 


Example VI 

Facts: A Swiss corporation, a German corporation and a Belgian corporation create a 

joint venture in the form of a Swiss resident corporation in which they take equal 
shareholdings. The joint venture corporation engages in an active manufacturing 
business in Switzerland. Income derived from that business that is retained as 
working capital is invested in short-term U.S. debt instruments so that it is 
available when needed for use in the business. 

Analysis: The interest would be eligible for treaty benefits. Interest income earned from 

short-term investment of working capital is incidental to the business in 
Switzerland of the Swiss joint venture corporation. 


5. In reference to subnaraeraoh 1 el of Article 22 fLimitation on Benefits 

It is understood that a company is described in clause i) of subparagraph 1 e) of Article 22 
within the meaning of clause ii) of subparagraph 1 e) of Article 22 only if that company is a 
resident of one of the Contracting States that is entitled to the benefits of the Convention by 
reason of clause i) of subparagraph 1 e) of Article 22. 


6. In reference to subparagraph 1 fl of Article 22 (Limitation on Benefitsl 

The following examples demonstrate the manner in which Article 22, subparagraph 1 f) may 
be applied: 

Example I 

Facts; All of the stock of a U.S. resident company is owned by a U.S. individual. The 

stock is worth lOOx and the company pays a dividend each year of approximately 
lOx. The company has outstanding debt of lOOOx, all of which is held by three 
members of a single family, none of which is resident in the United States. The 
debt pays interest each year of lOOx. 

Analysis: The U.S. company would not satisfy the requirements of subparagraph 1 f) of 

Article 22 of the Convention because the debt represents a predominant interest in 
the company, the ultimate beneficial owners of which are persons who are not 
residents of the United States Therefore, the U.S. company will be entitled to the 
benefits of the Convention only if it qualifies under some other provision of 
Article 22. 


Example II 
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Facts: 


Analysis: 


Facts: 


Analysis: 


Facts: 


An individual who is not a resident of the United States owns 49% of the stock of 
a U.S. company that holds passive investments in other companies; the other 51% 
of the stock in the company is owned by several unrelated U.S, individuals. The 
non-resident individual also has a contract to provide investment advice to the 
company under which the individual is to receive lOx each year, regardless of the 
profits of the company. The company's gross profits are approximately 60x each 
year. 

Whether the non-resident individual has a predominant interest in the U.S. 
company will depend on whether lOx is an arm's length remuneration for the 
services. If lOx is arm's length remuneration, then the payments are not taken into 
account for purposes of determining whether the individual has a predominant 
interest in the company. As a result, because U.S. individuals own a majority of 
the stock in the company, the company would qualify for benefits under Article 
22, subparagraph 1 f). If the remimeration is not arm's length, then the non- 
resident individual would have a predominant interest in the company when the 
service payments are combined with his equity interest and the company would 
not be entitled to benefits under Article 22, subparagraph 1 f). 

Example ID 

Assume the same facts as in Example n, except that the individual does not have 
an investment contract with the U.S. company and performs only nominal, if any, 
service. Nevertheless, each year the company sends the individual a check equal 
to 50% of the company's gross profits as a “bonus” for “services rendered”. 

The U.S. company would not satisfy the requirements of subparagraph 1 f) of 
Article 22 of the Convention because the facts indicate that, even though the 
individual owns less than 50% of the stock of the company and does not have a 
contract to provide services, he in fact is the ultimate beneficial owner of a 
predominant interest in the company. Therefore, the U.S. company will be entitled 
to the benefits of the Convention only if it qualifies under some other provision of 
Article 22. 


Example IV 

A single Swiss resident individual owns 100% of the stock of a Swiss company. 
The stock of the Swiss company is worth lOOx. The Swiss company's only asset is 
a license for the worldwide rights to a product developed by a corporation 
organized in a jurisdiction that does not have a tax treaty with the United States. 
The Swiss company licenses those rights to companies throughout the world, 
including to a U.S. corporation. The Swiss company receives lOOx each year in 
royalties. It pays 95x in royalties, which is an arm's length rate, to the licensor. 
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Analysis; The Swiss company would not satisfy the requirements of subparagraph 1 f) of 

Article 22 of the Convention because the license represents a predominant interest 
in the company, the ultimate beneficial owners of which are persons who are not 
residents of Switzerland, Therefore, the Swiss company will be entitled to the 
benefits of the Convention only if it qualifies under some other provision of 
Article 22. 

Example V 

Facts: A Swiss individual and a corporation organized in a jurisdiction that does not 

have a tax treaty with the United States create a joint venture in the form of a 
partnership organized in Switzerland. The partnership provides management 
consulting services to unrelated companies. The Swiss individual owns 60 percent 
of the joint venture and the corporation owns 40 percent of the joint venture. The 
joint venture's debt is held by Swiss banks and its only significant contract is with 
the Swiss individual who is to provide the consulting services. The Swiss 
partnership receives fees fi'om the United States for providing management 
consulting services as well as interest and dividends that are unrelated to the 
consulting business. 

Analysis; Under Article 4, the Swiss partnership is a resident of Switzerland for purposes of 
the treaty because the worldwide income of the partnership is subject to tax in 
Switzerland (albeit in the hands of the partners). Accordingly, the predominant 
interest test is applied at the level of the partnership. Because the Swiss individual 
is the ultimate beneficial owner of a predominant interest in the partnership as a 
result of its 60% ownership interest, the income earned by the partnership is 
entitled to treaty benefits pursuant to paragraph 1 f). 

7. In reference to paragraph 6 of Article 22 (Limitation on Benefits’) 

a) It is understood that a company resident in one of the Contracting States will be 
granted the benefits of the Convention under paragraph 6 of Article 22 with respect to the 
income it derives from the other Contracting State if; 

i) the ultimate beneficial owners of 95 percent or more of the aggregate 
vote and value of all of its shares are seven or fewer persons that are residents of a 
member State of the European Union or of the European Economic Area or a 
party to the North Aunerioan Free Trade Agreement that meet the requirements of 
subparagraph 3 b) of Article 22; and 

ii) the amount of the expenses (including payments for interest or 
royalties, but not payments at arm's length for the purchase or use of or the right to 
use tangible property in the ordinary course of business or remuneration at arm's 
length for services) deductible from gross income that are paid or payable by the 
company for its preceding fiscal period (or, in the case of its first fiscal period, 
that period) to persons that are neither U.S. citizens nor residents of a member 
state of the European Union or of the European Economic Area or a party to the 
North ALmerican Free Trade Agreement that meet the requirements of 
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subparagraph 3 b) of Article 22 is less than 50 percent of the gross income of the 
company for that period. 

b) However, a company otherwise entitled to benefits under subparagraph a) shall 
not be entitled to the benefits of the Convention if that company, or a company that 
controls such company, has outstanding a class of shares: 

i) the terms of which, or which is subject to other arrangements that 
entitle its holders to a portion of the income of the company derived from the 
other Contracting State that is larger than the portion such holders would receive 
absent such terms or arrangements; and 

ii) 50 percent or more of the vote or value of which is owned by persons 
who are neither U.S. citizens nor residents of a member state of the European 
Union or of the European Economic Area or a Party to the North American Free 
Trade Agreement that meet the requirements of subparagraph 3 b) of Article 22. 

Thus, for example, if 100% of the common stock of a U.S. company (representing 100 percent of 
the voting power in, and 95 percent of the value of, the company) was owned by a Canadian 
company, it generally would be entitled to benefits under subparagraph a) with respect to its 
Swiss source income, assuming that it met the base erosion test of clause a) ii). However, if the 
remaining five percent of the value of the company consisted of a class of stock that paid 
dividends determined by reference to the income derived from the U.S. company's Swiss 
subsidiary (sometimes known as “tracking” or “alphabet” stock) and 50 percent or more of the 
value (or vote, if relevant) of the class of stock were held by resident of a third country that does 
not have a double tax treaty with Switzerland, the U.S. company would not be entitled to benefits 
under this paragraph as a result of the application of subparagraph b). 

8. In reference to Article 26 CExchange of Informationf 

a) The definition of tax fraud applicable for purposes of Article 26 of this 
Convention shall apply in cases where a Contracting State may need to resort to other 
legal means applicable to mutual assistance between the Contracting States in matters 
involving tax fraud, such as the Swiss Federal Law on International Mutual Assistance in 
Criminal Matters of 20 March, 1 98 1 , in order to obtain certain types of assistance, such as 
the deposition of witnesses. 

b) The term "records or documents" used in Article 26 is an all-inclusive term 
covering all forms of recorded information whether held by public or private individuals 
or entities. 

c) Persons or authorities to whom information is disclosed in accordance with 
paragraph 1 of Article 26 may disclose the information in public court proceedings or in 
judicial decisions. 

d) It is understood that in cases of tax fraud Swiss banking secrecy does not hinder 
the gathering of documentary evidence from banks or its being forwarded under the 
Convention to the competent authority of the United States of America. 


CONVENTION 


BETWEEN THE UNITED STATES OF AMERICA 
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AND 

THE SWISS CONTEDERATION FOR THE AVOIDANCE OF 
DOUBLE TAXATION WITH RESPECT TO TAXES ON INCOME 

The United States of America and the Swiss Confederation, desiring to conclude a 
Convention for the avoidance of double taxation with respect to taxes on income, have agreed as 
follows; 


ARTICLE 1 
Personal Scope 

1, Except as otherwise provided m this Convention, this Convention shall apply to persons 
who are residents of one or both of the Contracting States. 

2 Notwithstanding any provision of this Convention except paragraph 3 of this Article, the 
United States may tax a person who is treated as a resident under its taxation laws (except where 
such person is determined to be a resident of Switzerland under the provisions of paragraphs 3 or 
4 of Article 4 (Resident)) and its citizens (including its former citizens) as if this Convention had 
not come into effect, 

3. The provisions of paragraph 2 shall not affect: 

a) the benefits conferred by the United States under paragraph 2 of Article 9 
(Associated Enterprises), paragraphs 6 and 7 of Article 1 3 (Gains), Articles 23 (Relief 
from Double Taxation), 24 (Non-Discrimination), and 25 (Mutual Agreement procedure); 
and 

b) the benefits conferred by the United States under paragraphs 1 and 2 of Article 
19 (Government Service and Social Security), and under Articles 20 (Students and 
Trainees) and 27 (Members of Diplomatic Missions and Consular Posts) and paragraph 4 
of Article 28 (Miscellaneous), upon individuals who are neither citizens of, nor have 
immigrant status in, the United States. 


ARTICLE 2 
Taxes Covered 

1 . This Convention shall apply to taxes on income imposed on behalf of a Contracting State. 

2. The existing taxes to which the Convention shall apply are: 

a) in Switzerland; the federal, cantonal and communal taxes on income (total 
income, earned income, income from property, business profits, etc.); 

b) in the United States: the Federal income taxes imposed by the Internal Revenue 
Code and the excise taxes imposed on insurance premiums paid to foreign insurers and 
with respect to private foundations. The Convention shall, however, apply to the excise 
taxes imposed on insurance premiums paid to foreign insurers only to the extent that the 
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risks covered by such premiums are not reinsured with a person not entitled to the 
benefits of this or any other Convention which provides exemption from these taxes. 

3. The Convention shall apply also to any identical or substantially similar taxes which are 
imposed after the date of signature of the Convention in addition to, or in place of, the existing 
taxes. The competent authorities of the Contracting States shall notify each other of any 
significant changes which have been made in their respective taxation laws. 


ARTICLE 3 
General Definitions 


1 . For the purposes of this Convention, unless the context otherwise requires: 

a) the term “person” includes an individual, a partnership, a company, an estate, a 
trust and any other body of persons; 

b) the term "company" means any body corporate or any entity which is treated as 
a body corporate for tax purposes under the laws of the Contracting State in which it is 
organized; 

c) the terms “enterprise of a Contracting State” and "enteiprise of the other 
Contracting State" mean respectively an enterprise carried on by a resident of a 
Contracting State and an enterprise carried on by a resident of the other Contracting State; 

d) the term "nationals" means: 

i) all individuals possessing the nationality (i.e., citizenship, in the case of 

the United States) of a Contracting State; and 

ii) all legal persons, partnerships and associations deriving their status as 

such from the laws in force in a Contracting State; 

e) the term "international traffic" means any transport by a ship or aircraft, except 
when such transport is solely between places in the other Contracting State; 

f) the term "competent authority" means: 

i) in Switzerland: the Director of the Federal Tax Administration or his 

authorized representative; and 

ii) in the United States: the Secretary of the Treasury or his delegate; 

g) the term "Switzerland" means the Swiss Confederation; 

h) the term "United States" means the United States of America, but does not 
include Puerto Rico, the Virgin Islands, Guam, or any other United States possession or 
territory. 

2. As regards the application of the Convention by a Contracting State any term not defined 
therein shall, unless the context otherwise requires or the competent authorities agree to a 
common meaning according to the provisions of Article 25 (Mutual Agreement Procedure), have 
the meaning which it has under the laws of that State concerning the taxes to which the 
Convention applies. 
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ARTICLE 4 
Resident 


1 . For the purposes of this Convention, the term "resident of a Contracting State" means; 

a) any person who, under the laws of that State, is liable to tax therein by reason 
of his domicile, residence, nationality, place of management, place of incorporation, or 
any other criterion of a similar nature, except that a United States citizen or alien lawfully 
admitted for permanent residence (a "green card" bolder) who is not a resident of 
Switzerland by virtue of this paragraph or paragraph 5 shall be considered to be a resident 
of the United States only if such person has a substantial presence, permanent home or 
habitual abode in the United States; if, however, such person is also a resident of 
Switzerland under this paragraph, such person also will be treated as a United States 
resident under this paragraph and such person's status shall be determined under 
paragraph 3; 

b) the Government of that State or a political subdivision or local authority thereof 
or any agency or instrumentality of any such Government, subdivision or authority; 

c) i) a pension trust and any other organization established in that State and 
maintained exclusively to administer or provide pensions, retirement or employee 
benefits, that is established or sponsored by a person resident in that State under 
this Article; and 

ii) a not-for-profit organization established and maintained in that State for 
religious, charitable, educational, scientific, cultural or other public purposes; 
that by reason of its nature as such is generally exempt from income taxation in that State; or 

d) a partnership, estate, or trust, but only to the extent that the income derived by 
such partnership, estate, or trust is subject to tax in that State in the same manner as the 
income of a resident of that State, either in its hands or in the hands of its partners or 
beneficiaries. 

2. Notwithstanding paragraph 1, the term "resident of a Contracting State" does not include 
any person who is liable to tax in that State in respect only of income from sources in that State. 

3. Where by reason of the provisions of paragraph 1 an individual is a resident of both 
Contracting States, then his status shall be determined as follows: 

a) he shall be deemed to be a resident of the State in which he has a permanent 
home available to him; if he has a permanent home available to him in both States, he 
shall be deemed to be a resident of the State with which his personal and economic 
relations are closer (center of vital interests); 

b) if the State in which he has his center of vital interests c ann ot be determined, or 
if he has no permanent home available to him in either State, he shall be deemed to be a 
resident of the State in which he has an habitual abode; 

c) if he has an habitual abode in both States or in neither of them, he shall be 
deemed to be a resident of the State of which he is a national; 

d) if he is a national of both States or of neither of them, the competent authorities 
of the Contracting States shall settle the question by mutual agreement. 
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4 Where by reason of the provisions of paragraph 1 a person other than an individual is a 
resident of both Contracting States, such person shall be treated as a resident only if and to the 
extent that the competent authorities of the Contracting States so agree pursuant to Article 25 
(Mutual Agreement Procedure), including paragraph 6 thereof. 

5. An individual who would be a resident of Switzerland by reason of the provisions of 
paragraphs 1 and 3, but who elects not to be subject to the generally imposed income taxes in 
Switzerland with respect to all income from sources in the United States, shall not be considered 
a resident of Switzerland for the purposes of this Convention. 

ARTICLE 5 

Permanent Establishment 


1 . For the purposes of this Convention, the term “permanent establishment” means a fixed 
place of business through which the business of an enterprise is wholly or partly carried on. 

2. The term “permanent establishment” shall include especially; 

a) a place of management; 

b) a branch; 

c) an office; 

d) a factory; 

e) a workshop; and 

f) a mine, an oil or gas well, a quarry or any other place of extraction of natural 
resources. 

3. A building site or construction or installation project, or an installation or drilling rig or 
ship used for the exploration or development of natural resources, constitutes a permanent 
establishment only if it lasts more than twelve months. 

4. Notwithstanding the preceding provisions of this Article, the term “permanent 
establishment” shall be deemed not to include: 

a) the use of facilities solely for the purpose of storage, display or delivery of 
goods or merchandise belonging to the enterprise; 

b) the maintenance of a stock of goods or merchandise belonging to the enterprise 
solely for the purpose of storage, display or delivery; 

c) the maintenance of a stock of goods or merchandise belonging to the enterprise 
solely for the purpose of processing by another enterprise; 

d) the maintenance of a fixed place of business solely for the purpose of 
purchasing goods or merchandise or of collecting information for the enterprise; 

e) the maintenance of a fixed place of business solely for the purpose of carrying 
on, for the enterprise, advertising, the supply of information, scientific research, or other 
activities which have a preparatory or auxiliary character; 

f) the maintenance of a fixed place of business solely for any combination of the 
activities mentioned in subparagraphs a) to e) of this paragraph, provided that the overall 
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activity of the fixed place of business resulting from this combination is of a preparatory 
or auxiliary character. 

5. Notwithstanding the provisions of paragraph 1 and 2, where a person - other than an agent 
of an independent status to whom paragraph 6 applies - is acting on behalf of an enterprise and 
has, and habitually exercises, in a Contracting State an authority to conclude contracts in the 
name of the enterprise, that enterprise shall be deemed to have a permanent establishment in that 
State in respect of any activities which that person undertakes for the enterprise, unless the 
activities of such person are limited to those mentioned in paragraph 4 which, if exercised 
through a fixed place of business, would not make this fixed place of business a permanent 
establishment under the provisions of that paragraph. 

6. An enterprise shall not be deemed to have a permanent establishment in a Contracting 
State merely because it carries on business in that State through a broker, general commission 
agent or any other agent of an independent status, provided that such persons are acting in the 
ordinary course of their business. 

7. The fact that a company which is a resident of a Contracting State controls or is controlled 
by a company which is a resident of the other Contracting State, or which carries on business in 
that other State (whether through a permanent establishment or otherwise), shall not of itself 
constitute either company a permanent establishment of the other. 


ARTICLE 6 

Income from Real Property 

1. Income derived by a resident of a Contracting State from real property (including income 
from agriculture or forestry) situated in the other Contracting State may be taxed in that other 
State. 

2. The term "real property" shall have the meaning which it has under the law of the 
Contracting State in which the property in question is situated. The term shall in any case include 
property accessory to real property, livestock and equipment used in agriculture and forestry, 
rights to which the provisions of general law respecting landed property apply, usufiuct of real 
property and rights to variable or fixed payments as consideration for the working of, or the right 
to work, mineral deposits, sources and other natural resources; ships and aircraft shall not be 
regarded as real property. 

3 . The provisions of paragraph 1 shall apply to income derived from the direct use, letting, or 
use in any other form of real property. 

4. The provisions of paragraphs 1 and 3 shall also apply to the income from real property of 
an enterprise and to income from real property used for the performance of independent personal 
services. 



678 


5. A resident of a Contracting State who is subject to tax in the other Contracting State on 
income from real property situated in the other Contracting State may, subject to the procedures 
of the domestic law of the other Contracting State, elect to compute the tax on such income on a 
net basis as if such income were attributable to a permanent establishment or a fixed base in such 
other State. Any such election shall be binding for taxable years as provided by the domestic law 
of the Contracting State in which the property is situated. 


ARTICLE 7 
Business Profits 


1 . The business profits of an enterprise of a Contracting State shall be taxable only in that 
State unless the enterprise carries on business in the other Contracting State through a permanent 
establishment situated therein. If the enterprise carries on business as aforesaid, the profits of the 
enterprise may be taxed in the other State but only so much of them as is attributable to that 
permanent establishment. 

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries 
on business in the other Contracting State through a permanent establishment situated therein, 
there shall in each Contracting State be attributed to that permanent establishment the business 
profits which it might be expected to make if it were a distinct and independent enteiprise 
engaged in the same or similar activities under the same or similar conditions and which shall 
include only those profits derived from the assets or activities of the permanent establishment. 

3. In determining the business profits of a permanent establishment, there shall be allowed as 
deductions expenses which are incurred for the purposes of the permanent establishment, 
including a reasonable allocation of executive and general administrative expenses, research and 
development expenses, interest, and other expenses incurred for the puiposes of the enterprise as 
a whole (or the part thereof which includes the permanent establishment), whether incurred in the 
State in which the permanent establishment is situated or elsewhere. 

4. Insofar as it has been customary in a Contracting State to determine the business profits to 
be attributed to a permanent establishment on the basis of an apportionment of the total profits of 
the enterprise to its various parts, nothing in paragraph 2 shall preclude that Contracting State 
from determining the profits to be taxed by such an apportionment as may be customary; the 
method of apportionment adopted shall, however, be such that the result shall be in accordance 
with the principles contained in the other paragraphs of this Article. 

5. No business profits shall be attributed to a permanent establishment by reason of the mere 
pmchase by that permanent establishment of goods or merchandise for the enterprise. 

6. For the purposes of the preceding paragraphs, the business profits to be attributed to the 
permanent establishment shall be determined by the same method year by year unless there is 
good and sufficient reason to the contrary. 
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7. Where business profits include items of income which are dealt with separately in other 
Articles of the Convention, then the provisions of those Articles shall not be affected by the 
provisions of this Article. 

8. For the purposes of this Convention, the term "business profits" includes income derived 
from the rental of tangible movable property and the rental or licensing of cinematographic films 
or works on film, tape, or other means of reproduction for use in radio or television broadcasting. 


ARTICLE 8 

Shipping and Air Transport 

1. Profits of an enterprise of a Contracting State from the operation in international traffic of 
ships or aircraft shall be taxable only in that State. 

2. For the purposes of this Article, profits from the operation of ships or aircraft in 
international traffic include profits derived from the rental of ships or aircraft if such rental 
profits are incidental to other profits described in paragraph 1. 

3. The provisions of paragraph 1 shall also apply to profits from the participation in a pool, a 
joint business or an international operating agency. 


ARTICLE 9 
Associated Enterprises 


1. Where 

a) an enterprise of a Contracting State participates directly or indirectly in the 
management, control or capital of an enterprise of the other Contracting State, or 

b) the same persons participate directly or indirectly in the management, control 
or capital of an enterprise of a Contracting State and an enterprise of the other 
Contracting State, 

and in either case conditions are made or imposed between the two enterprises in their 
commercial or financial relations which differ from those which would be made between 
independent enterprises, then any profits which would, but for those conditions, have accrued to 
one of the enterprises, but, by reason of those conditions, have not so accraed, may be included 
in the profits of that enterprise and taxed accordingly. 

2. a) Where a Contracting State proposes to include in the profits of an enterprise of 
that State, and to tax accordingly, profits on which an enterprise of the other Contracting 
State has been charged to tax in that other State, the competent authorities of the 
Contracting States may consult pursuant to Article 25 (Mutual Agreement Procedure). 

b) If pursuant to Article 25 the Contracting States agree on adjustments to the 
profits of each such enterprise that reflect the conditions which would have been made 
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between independent enterprises, then each State shall make the agreed adjustment to the 
amounts charged on the profits of each such enterprise. 


ARTICLE 10 
Dividends 


1. Dividends derived and beneficially owned by a resident of a Contracting State may be 
taxed in that State, 

2 However, such dividends may also be taxed in the Contracting State in which the dividends 
arise according to the laws of that State, but if the beneficial owner of the dividends is a resident 
of the other Contracting State, the tax so charged shall not exceed 

a) 5 percent of the gross amount of the dividends if the beneficial owner is a 
company which holds directly at least 1 0 percent of the voting stock of the company 
paying the dividends; 

b) 1 5 percent of the gross amount of the dividends in all other cases. 

Subparagraph b) and not subparagraph a) shall apply in the case of dividends paid by a person 
which is a resident of the United States and which is a Regulated Investment Company. 
Subparagraph a) shall not apply to dividends paid by a person which is a resident of the United 
States and which is a Real Estate Investment Trust, and subparagraph b) shall only apply if the 
dividend is beneficially owned by an mdividual holding an interest of less than 10 percent in the 
Real Estate Investment Trust. 

This paragraph shall not affect the taxation of the company in respect of the profits out of which 
the dividends are paid, 

3. Notwithstanding paragraph 2, dividends may not be taxed in the Contracting State of 
which the company paying the dividends is a resident if the beneficial owner of the dividends is a 
resident of the other Contracting State described in subparagraph 4 b) of Article 28 
(Miscellaneous) that does not control the company paying the dividend. 

4. The term "dividends" as used in this Article means income from shares or other rights, not 
being debt-claims, participating in profits, as well as income which is subjected to the same 
taxation treatment as income from shares under the law of the Contracting State in which the 
income arises. 

5. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the 
dividends, being a resident of a Contracting State, carries on business in the other Contracting 
State of which the company paying the dividends is a resident, through a permanent 
establishment situated therein, or performs in that other State independent personal services from 
a fixed base situated therein, and the dividends are attributable to such permanent establishment 
or fixed base. In such a case, the provisions of Article 7 (Business Profits) or Article 14 
(Independent Personal Services) shall apply. 
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6. Where a company is a resident of a Contracting State, the other Contracting State may not 
impose any tax on the dividends paid by the company, except insofar as 

a) such dividends are paid to a resident of that other State, or 

b) the dividends are attributable to a permanent establishment or a fixed base 
situated in that State. 

7. A company that is a resident of Switzerland and that has a permanent establishment in the 
United States, or that is subject to tax on a net basis in the United States on items of income 
described in Article 6 (Income from Real Property) or Article 1 3 (Gains), may be subject in the 
United States to a tax in addition to the tax allowable under the other provisions of this 
Convention. Such tax, however, may be imposed only on 

a) the portion of the business profits of the company attributable to the permanent 
establishment under this Convention, and 

b) the portion of the income referred to in the preceding sentence that is described 
in Article 6 (Income from Real Property) or paragraphs 1 or 3 of Article 13 (Gains), 

that represents the "dividend equivalent amount" of those profits and income; the term "dividend 
equivalent amount" shall, for the purposes of this paragraph, have the meaning that it has under 
the law of the United States as it may be amended from time to time without changing the 
general principle thereof. 

8. The tax referred to in paragraph 7 shall not be imposed at a rate exceeding the rate 
specified in subparagraph 2 a). 


ARTICLE 11 
Interest 

1 . Interest derived and beneficially owned by a resident of a Contracting State shall be 
taxable only in that State. 

2. The term “interest” as used in this Convention means income from debt-claims of every 
kind, whether or not secured by mortgage, and in particular, income from government securities 
and income from bonds or debentures, including premiums and prizes attaching to such 
securities, bonds or debentures, and including an excess inclusion with respect to a residual 
interest in a real estate mortgage investment conduit. However, the term "interest" does not 
include income dealt with in Article 1 0 (Dividends). Penalty charges for late payment shall not 
be regarded as interest for the purpose of this Convention. 

3. The provisions of paragraph 1 shall not apply if the beneficial owner of the interest, being 
a resident of a Contracting State, carries on business in the other Contracting State through a 
permanent establishment situated therein, or performs in that other State independent persona! 
services from a fixed base situated therein, and the interest is attributable to such permanent 
establishment or fixed base. In such a case, the provisions of Article 7 (Business Profits) or 
Article 14 (Independent Persona! Services) shall apply. 
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4. Where, by reason of a special relationship between the payer and the beneficial owner or 
between both of them and some other person, the amonnt of the interest, having regard to the 
debt-claim for which it is paid, exceeds the amount which would have been agreed upon by the 
payer and the beneficial owner in the absence of such relationship, the provisions of this Article 
shall apply only to the last-mentioned amount In such case the excess part of the payment shall 
remain taxable according to the laws of each Contracting State, due regard being had to the other 
provisions of this Convention. 

5. Except as otherwise provided in paragraphs 1 or 3, interest paid by a company that is a 
resident of a Contracting State may be subject to tax by the other Contracting State only insofar 
as such interest is paid by a permanent establishment of such company located in that other State, 
or out of income described in Article 6 (Income from Real Property) or paragraph 1 of Article 1 3 
(Gains) that is subject to tax on a net basis in that other State. 

6. The provisions of paragraph 1 shall not apply to 

a) interest arising in the United States if the amount of such interest is determined 
by reference to receipts, sales, income, profits or other cash flow of the debtor or a related 
person, to any change in the value of any property of the debtor or a related person or to 
any dividend, partnership distribution or similar payment made by the debtor or a related 
person, but only to the extent that the interest does not qualify as portfolio interest under 
United States law, and 

b) an excess inclusion with respect to a residual interest in an entity that is treated 
as a real estate mortgage investment conduit under the law of the United States, 

which may be taxed in the United States according to its laws. 


ARTICLE 12 
Royalties 

1 . Royalties derived and beneficially owned by a resident of a Contracting State shall be 
taxable only in that State. 

2. The term “royalties” as used in this Convention means payments of any kind received as a 
consideration for the use of, or the right to use, any copyright of literary, artistic, or scientific 
work (but not including motion pictures, or films, tapes or other means of reproduction for use in 
radio or television broadcasting), any patent, trademark, design or model, plan, secret formula or 
process, or other like right or property, or for information concerning industrial, commercial, or 
scientific experience. The term “royalties” also includes gains derived from the alienation of any 
such right or property which are contingent on the productivity, use, or disposition thereof 

3. The provisions of paragraph 1 shall not apply if the beneficial owner of the royalties, being 
a resident of a Contracting State, carries on business in the other Contracting State through a 
permanent establishment situated thereiu, or performs in that other State independent personal 
services from a fixed base situated therein, and the royalties are attributable to such permanent 
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establishment or fixed base. In such case the provisions of Article 7 (Business Profits) or Article 
14 (Independent Personal Services) shall apply. 

4. Where, by reason of a special relationship between the payer and the beneficial owner or 
between both of them and some other person, die amount of the royalties, having regard to the 
use, right or information for which they are paid, exceeds the amount which would have been 
agreed upon by the payer and the person deriving the royalties in the absence of such 
relationship, the provisions of this Article shall apply only to the last-mentioned amount. In such 
case, the excess part of the payments shall remain taxable according to the law of each 
Contracting State, due regard being had to the other provisions of this Convention. 


ARTICLE 13 
Gains 


1 . Gains derived by a resident of a Contracting State that are attributable to the alienation of 
real property situated in the other Contracting State may be taxed in that other State. 

2. For the purposes of this Article, the term “real property situated in the other Contracting 
State” shall include 

a) real property referred to in Article 6 (Income from Real Property); and 

b) shares or other comparable rights in a company that is a resident of that other 
State, the assets of which consist wholly or principally of real property situated in that 
other State, or an interest in a partnership, trust, or estate, to the extent attributable to real 
property situated in that other State. 

In the United States, the term includes a “United States real property interest” as defined in the 
Internal Revenue Code as it may be amended from time to time without changing the general 
principles thereof. 

3. Gains from the alienation of movable property forming part of the business property of a 
permanent establishment which an enterprise of a Contracting State has in the other Contracting 
State or of movable property pertaining to a fixed base available to a resident of a Contracting 
State in the other Contracting State for the purpose of performing independent personal services, 
including such gains from the alienation of such a permanent establishment (alone or with the 
whole enterprise) or such fixed base, may be taxed in that other State in accordance with its law. 

4. Gains derived by an enterprise of a Contracting State from the alienation of ships or 
aircraft operated in international traffic shall be taxable only in that State. Gains described in 
Article 12 (Royalties) shall be taxable only in accordance with the provisions of Article 12. 

5. Gains from the alienation of any property other than that referred to in paragraphs 1 
through 4 shall be taxable only in the Contracting State of which the alienator is a resident. 

6. Where a resident of a Contracting State alienates property in the course of an organization, 
reorganization, merger or similar transaction and profit, gain or income with respect to such 
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alienation is not recognized for the purpose of taxation in that State, if requested to do so by the 
person who acquires the property, the competent authority of the other Contracting State may 
agree, subject to terms and conditions satisfactory to such competent authority, to defer the 
recognition of the profit, gain or income with respect to such property for the purpose of taxation 
in that other State until such time and in such maimer as may be stipulated in the agreement. 

7. If a resident of a Contracting State who is subject to income taxation in both Contracting 
States on a disposition of property is treated for the purposes of taxation by a Contracting State as 
having alienated property and is taxed in that State by reason thereof, and the domestic law of the 
other Contracting State at such time does not require or allow the resident to recognize gain or 
loss or otherwise permits the deferral of the gain or loss, then the resident may elect in his aimual 
return of income for the year of such alienation to be liable to tax in the other Contracting State 
in that year as if he had, immediately before that time, sold and repurchased such property for an 
amount equal to its fair market value at that time. Such an election shall apply to all property 
described in this paragraph that is alienated by the resident in the taxable year for which the 
election is made or at any time thereafter. 


ARTICLE 14 

Independent Personal Services 

1. Income derived by an individual who is a resident of a Contracting State in respect of the 
performance of personal services of an independent character shall be taxable only in that State, 
unless the individual has a fixed base regularly available to him in the other Contracting State for 
the purpose of performing his activities. If he has such a fixed base, that portion of the income 
attributable to the fixed base that is derived in respect of services performed in that other State 
also may be taxed by that other State. 

2. In determining the income described in paragraph 1 that is taxable in the other Contracting 
State the principles of Article 7 (Business Profits} shall apply. 


ARTICLE 15 

Dependent Personal Services 

1. Subject to the provisions of Articles 16 (Directors' Fees), 18 (Pensions and Annuities) and 
19 (Government Service and Social Security), salaries, wages, and other similar remuneration 
derived by a resident of a Contracting State in respect of an employment shall be taxable only in 
that State unless the employment is exercised in the other Contracting State. If the employment is 
so exercised, such remuneration as is derived therefi-om may be taxed in that other State. 

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of a 
Contracting State in respect of an employment exercised in the other Contracting State shall be 
taxable only in the first-mentioned State if 
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a) the recipient is present in the other State for a period or periods not exceeding 
in the aggregate 183 days in any twelve-month period commencing or ending in the 
taxable year concerned; 

b) the remttneration is paid by, or on behalf of, an employer who is not a resident 
of the other State; and 

c) the remuneration is not borne by a permanent establishment or a fixed base that 
the employer has in the other State. 

3. Notwithstanding the preceding provisions of this Article, remuneration described in 
paragraph 1 that is derived by a resident of a Contracting State in respect of an employment as a 
member of the regular complement of a ship or aircraft operated in international traffic shall be 
taxable only in that State, 


ARTICLE 16 
Director’s Fees 


Directors’ fees and other similar payments derived by a resident of a Contracting State in his 
capacity as a member of the board of directors of a company that is a resident of the other 
Contracting State may be taxed in that other Contracting State. 


ARTICLE 17 
Artistes and Sportsmen 

1 . Notwithstanding the provisions of Articles 14 (Independent Personal Services) and 15 
(Dependent Personal Services), income derived by a resident of a Contracting State as an 
entertainer, such as a theatre, motion picture, radio, or television artiste, or a musician, or as a 
sportsman, from his personal activities as such exercised in the other Contracting State may be 
taxed in that other State, except where the amount of the gross receipts derived by such 
entertainer or sportsman, including expenses reimbursed to him or home on his behalf, from such 
activities does not exceed ten thousand United States dollars ($10,000) or its equivalent in Swiss 
francs for the taxable year concerned. 

2. Where income in respect of activities exercised by an entertainer or a sportsman who is a 
resident of a Contracting State in his capacity as such accrues not to the entertainer or sportsman 
himself but to another person, that income may be taxed in the Contracting State in which the 
activities of the entertainer or sportsman are exercised, notwithstanding the provisions of 
Articles 7 (Business Profits) and 1 4 (Independent Personal Services), unless it is established that 
neither the entertainer or sportsman nor persons related thereto (whether or not residents of that 
State) participate directly or indirectly in the receipts or profits of that other person in any 
manner, including the receipt of deferred remuneration, bonuses, fees, dividends, partnership 
distributions, or other distributions. 


ARTICLE 18 



686 


Pensions and Anrmities 


1 . Subject to the provisions of Article 19 (Government Service and Social Security), pensions 
and other similar remuneration beneficially derived by a resident of a Contracting State in 
consideration of past employment shaU be taxable only in that State. 

2. Subject to the provisions of Article 19 (Government Service and Social Security), 
armuities derived and beneficially owned by a resident of a Contracting State shall be taxable 
only in that State. The term “annuities” as used in this paragraph means a stated sum paid 
periodically at stated tines during a specified number of years or for life under an obligation to 
make the payments in return for adequate and full consideration (other than services rendered). 

ARTICLE 19 

Government Service and Social Security 


1 . a) Salaries, wages and other similar remimeration, other than a pension, paid by a 
Contracting State or a political subdivision or a local authority thereof to an individual in 
respect of services rendered to that State or subdivision or authority shall be taxable only 
in that State. 

b) However, such salaries, wages and other similar remuneration shall be taxable 
only in the other Contracting State if the services are rendered in that State and the 
individual is a resident of that State who: 

i) is a national of that State; or 

ii) did not become a resident of that State solely for the purpose of 
rendering the services. 

2. a) Any pension paid by, or out of funds created by, a Contracting State or a 
political subdivision or a local authority thereof to an individual in respect of services 
rendered to that State or subdivision or authority shall be taxable only in that State. 

b) However, such pension shall be taxable only in the other Contracting State if 
the individual is a resident of, and a national of, that State. 

3. The provisions of Articles 15 (Dependent Personal Services), 16 (Directors’ Fees) and 18 
(Pensions and Annuities) shall apply to salaries, wages and other similar remuneration, and to 
pensions, in respect of services rendered in connection with a business carried on by a 
Contracting State or a political subdivision or a local authority thereof. 

4. Notwithstanding paragraph 2, social seciuity payments and other public pensions paid by a 
Contracting State to an individual who is a resident of the other Contracting State may be taxed 
in that other State. However, such payments may also be taxed in the first Contracting State 
according to the laws of that State, but the tax so charged shall not exceed 1 5 percent of the gross 
amount of the payment. 


ARTICLE 20 
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Students and Trainees 


Payments which a student, apprentice, or business trainee, who is or was immediately before 
visiting a Contracting State a resident of the other Contracting State, and who is present in the 
first-mentioned State for the purpose of his full-time education or training, receives for the 
purpose of his maintenance, education or training shall not be taxed in that State provided that 
such payments arise from sources outside that State. 


ARTICLE 21 
Other Income 

1 . Items of income of a resident of a Contracting State, wherever arising, not dealt with in the 
foregoing Articles of this Convention shall be taxable only in that State. 

2. The provisions of paragraph 1 shall not apply to income other than income fl-om real 
property as defined in paragraph 2 of Article 6 (Income fi'om Real Property), if the person 
deriving the income, being a resident of a Contracting State, carries on business in the other 
Contracting State through a permanent estahhshment situated therein, or performs in that other 
State independent personal services fi-om a fixed base situated therein, and the right or property 
in respect of which the income is paid is effectively connected with such permanent 
establishment or fixed base. In such case the provisions of Article 7 (Business Profits) or Article 
1 4 (Independent Personal Services) as the case may be, shall apply. 

3. The provisions of this Article shall not apply to income subject to tax by either Contracting 
State on wagering, gambling or lottery winnings. 


ARTICLE 22 

Limitation on Benefits 

1 . Subject to the succeeding provisions of this Article, a person that is a resident of a 
Contracting State and that derives income from the other Contracting State may only claim the 
benefits provided for in this Convention where such person: 

a) is an individual; 

b) is a Contracting State, a political subdivision or local authority thereof, or an 
agency or instrumentality of such State, political subdivision or authority; 

c) is engaged in the active conduct of a trade or business in the first-mentioned 
Contracting State (other than the business of making, managing or simply holding 
investments for the persons own account, unless these activities are banking, insurance or 
securities activities carried on by a bank, insurance company or registered securities 
dealer) and the income derived from the other Contracting State is derived in connection 
with, or is incidental to, that trade or business; 

d) is a recognized headquarters company for a multinational corporate group; 

e) is a company 
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i) whose principal class of shares is primarily and regularly traded on a 
recognized stock exchange; or 

ii) if one or more companies described in clause i) are the ultimate 
beneficial owners of a predominant interest in such company; 

f) is a company, trust or estate, unless one or more persons who are not entitled to 
the benefits of this Convention under subparagraphs a), b), d), e) or g) are, in the 
aggregate, the ultimate beneficial owners of a predominant interest in the form of a 
participation, or otherwise, in such company, trust or estate; or 

g) is a family foundation resident in Switzerland, unless the foimder, or the 
majority of the beneficiaries, are persons who are not entitled to the benefits of this 
Convention under subparagraph a), or 50 percent or more of the income of the family 
foundation could benefit persons who are not entitled to the benefits of this Convention 
under subparagraph a). 

2. Notwithstanding the preceding paragraph, an entity described in paragraph 1 c) of Article 4 
(Resident) may claim the benefits of this Convention, provided that more than half of the 
beneficiaries, members or participants, if any, in such organization are persons that are entitled, 
under this Article, to the benefits of this Convention. 

3. a) A company that is a resident of a Contracting State shall also be entitled to the 
benefits of Articles 10 (Dividends), 11 (Interest) and 12 (Royalties} if; 

i) the ultimate beneficial owners of more than 30 percent of the aggregate 
vote and value of all of its shares are persons that are resident in that Contracting 
State, and that would qualify for benefits under subparagraphs a), b), d), e), f) or 
g) of paragraph 1 ; 

ii) the ultimate beneficial owners of more than 70 percent of all such 
shares are persons described in subparagraph i) and persons that are residents of 
member states of the European Union or of the European Economic Area or 
parties to the North American Free Trade Agreement that are described in 
subparagraph b); and 

iii) the amount of the expenses deductible from gross income that are paid 
or payable by the company for its preceding fiscal period (or; in the case of its first 
fiscal period, that period) to persons that would not qualify for benefits under 
subparagraphs a), b), d), e), f) or g) of paragraph 1 , is less than 50 percent of the 
gross income of the company for that period. 

b) For purposes of subparagraph a) ii) shares whose ultimate beneficial owner is a 
person that is a resident of a member state of the European Union or of the European 
Economic Area or a party to the North American Free Trade Agreement will be taken into 
account only if such person: 

i) is a resident of a country with which the other Contracting State has a 
comprehensive income tax convention and that person is entitled to all of the 
benefits provided by the other Contracting State under that convention; 

ii) would qualify for benefits under paragraph 1 if that person were a 
resident of the first-mentioned Contracting State and if references in such 
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paragraph to the first-mentioned Contracting State were references to that person's 
state of residence; and 

iii) would be entitled to a rate of tax in the other Contracting State under 
the convention between that person's country of residence and the other 
Contracting State in respect of the particular class of income for which benefits 
are being claimed under this Convention, that is at least as low as the rate 
applicable under this Convention. 

4. Notwithstanding the provisions of paragraphs 1 through 3, where an enterprise of a 
Contracting State derives income from the other Contracting State, and that income is 
attributable to a permanent establishment which that enterprise has in a third jurisdiction, the tax 
benefits that would otherwise apply under the other provisions of the Convention will not apply 
to any item of income if the combined tax that is actually paid with respect to such income in the 
first-mentioned State and in the third jurisdiction is less than 60 percent of the tax that would 
have been payable in the first-mentioned State if the income were earned in that State by the 
enterprise and were not attributable to the permanent establishment in the third jurisdiction. Any 
dividends, interest or royalties to which the provisions of this paragraph apply shall be subject to 
tax at a rate that shall not exceed 1 5 percent of the gross amount thereof. Any other income to 
which the provisions of this paragraph apply will be subject to tax under the provisions of the 
domestic law of the other Contracting State, notwithstanding any other provision of the 
Convention. The provisions of this paragraph shall not apply if: 

a) in the case of royalties, the royalties are received as compensation for the use 
of, or the right to use, intangible property produced or developed by the permanent 
establishment itself; or 

b) in the case of any other income, the income derived from the other Contracting 
State is derived in connection with, or is incidental to, the active conduct of a trade or 
business carried on by the permanent establishment in the third jurisdiction (other than 
the business of making, managing or simply holding investments for the person's own 
account, unless these activities are banking, insurance or securities activities carried on by 
a bank, insurance company or registered securities dealer). 

5. The competent authorities of the Contracting States shall consult together with a view to 
developing a commonly agreed application of the provisions of this Article. The competent 
authorities shall, in accordance with the provisions of Article 26 (Exchange of Information), 
exchange such information as is necessary for carrying out the provisions of this Article. 

6. A person that is not entitled to the benefits of this Convention pursuant to the provisions of 
the preceding paragraphs may, nevertheless, be granted the benefits of the Convention if the 
competent authority of the State in which the income arises so determines after consultation with 
the competent authority of the other Contracting State. 

7. a) For the purposes of paragraph 1, the term "recognized stock exchange" means: 

i) any Swiss stock exchange on which registered dealings in shares take 


place; 
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ii) the NASDAQ System owned by the National Association of Securities 
Dealers, Inc. and any stock exchange registered with the Securities and Exchange 
Commission as a national securities exchange for purposes of the Securities 
Exchange Act of 1934; 

iii) the stock exchanges of Amsterdam, Frankfurt, London, Milan, Paris, 
Tokyo and Vieima; and 

iv) any other stock exchange agreed upon by the competent authorities of 
the Contracting States. 

b) For purposes of subparagraph d) of paragraph 1, a person shall be considered a 
recognized headquarters company if: 

i) it provides in its state of residence a substantial portion of the overall 
supervision and administration of a group of companies, (which may be part of a 
larger group of companies), which may include, but cannot be principally, group 
financing; 

ii) the group of companies consists of corporations resident in, and 
engaged in an active business in, at least five countries, and the business activities 
carried on in each of the five countries (or five groupings of countries) generate at 
least 10 percent of the gross income of the group; 

iii) the business activities carried on in any one country other than the 
Contracting State of residence of the headquarters company generate less than 50 
percent of the gross income of the group; 

iv) no more than 25 percent of its gross income is derived from the other 
Contracting State; 

v) it has, and exercises, independent discretionary authority to carry out the 
functions referred to in subparagraph i) 

vi) it is subject to generally applicable rules of taxation in its country of 
residence; and 

vii) the income derived in the other Contracting State either is derived in 
connection with, or is incidental to, the active business referred to in subparagraph 
ii). 

If the income requirements for being considered a recognized headquarters company 
(subparagraphs ii), iii), or iv)) are not fulfilled, they will be deemed to be fulfilled if the required 
ratios are met when averaging the gross income of the preceding four years. 


ARTICLE 23 

Relief from Double Taxation 


1. In the case of Switzerland, double taxation shall be avoided as follows: 

a) Where a resident of Switzerland derives income which, in accordance with the 
provisions of this Convention, may be taxed in the United States, Switzerland shall; 
subject to the provisions of subparagraphs b), c) and d) and paragraph 3, exempt such 
income from tax; provided, however, that such exemption shall apply to gains referred to 
in paragraph 1 of Article 1 3 (Gains) only if actual taxation of such gains in the United 
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States is demonstrated. Switzerland may, in calculating tax on the remaining income of 
that resident, apply the rate of tax which would have been applicable if the exempted 
income had not been so exempted. 

b) Where a resident of Switzerland derives dividends which, in accordance with 
the provisions of Article 10 (Dividends), may be taxed in the United States, Switzerland 
shall allow, upon request, and subject to the provisions of subparagraph c), a relief to 
such resident The relief may consist of 

i) a deduction from the Swiss tax on the income of that resident of an 
amount equal to the tax levied in the United States in accordance with the 
provisions of Article 10 (Dividends); such deduction shall not, however, exceed 
that part of the Swiss tax, as computed before the deduction is given, which is 
appropriate to the income which may be taxed in the United States; or 

ii) a lump sum reduction of the Swiss tax; or 

iii) a partial exemption of such dividends from Swiss tax, in any case 
consisting at least of the deduction of the tax levied in the United States from the 
gross amount of the dividends. 

Switzerland shall determine the applicable relief and regulate the procedure in accordance with 
the Swiss provisions relating to the carrying out of international conventions of the Swiss 
Confederation for the avoidance of double taxation. 

c) Where a resident of Switzerland derives income 

i) described in paragraph 2 of Article 1 0 (Dividends) or paragraph 6 of 
Article 1 1 (Interest) which is not entitled to any reduction in U.S. withholding tax 
pursuant to those provisions; or 

ii) which may be taxed in the United States in accordance with the 
provisions of Article 22 (Limitation on Benefits) 

Switzerland shall allow the deduction of the tax levied in the United States from the gross 
amount of such income. 

d) Where a resident of Switzerland derives payments that may be taxed by the 
United States pursuant to paragraph 4 of Article 19 (Government Service and Social 
Security), Switzerland shall provide a relief to such resident consisting of a deduction 
equal to the tax levied in the United States, plus an exemption equal to one-third (1/3) of 
the net amount of such payment from Swiss tax. 

2. In the case of the United States, double taxation shall be avoided as follows: In accordance 
with the provisions and subject to the limitations of the law of the United States (as it may be 
amended from time to time without changing the general principle hereof), the United States 
shall allow to a resident or citizen of the United States as a credit against the United States tax on 
income the appropriate amount of tax paid to Switzerland; and, in the case of a United States 
company owning at least 10 percent of the voting stock of a company which is a resident of 
Switzerland from which it receives dividends in any taxable year, the United States shall allow as 
a credit against the United States tax on income the appropriate amount of tax paid to 
Switzerland by that company with respect to the profits out of which such dividends are paid. 
Such appropriate amount shall be based upon the amount of tax paid to Switzerland. For 
purposes of applying the United States credit in relation to tax paid to Stvitzerland the taxes 
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referred to in subparagraph 2 a) and paragraph 3 of Article 2 (Taxes Covered) shall be considered 
to be income taxes. 

3. Where a resident of Switzerland is also a citizen of the United States and is subject to 
United States income tax in respect of profits, income or gains which arise in the United States, 
the following rules apply: 

a) Switzerland will apply paragraph 1 as if the amount of tax paid to the United 
States in respect of such profits, income or gains were the amount that would have been 
paid if the resident were not a citizen of the United States; and 

b) for the purpose of computing the United States tax on such profits, income or 
gains, the United States shall allow as a credit against United States tax the income tax 
paid or accrued to Switzerland after the application of subparagraph a), provided that the 
credit so allowed shall not reduce the amount of the United States tax below the amount 
that is taken into account in applying subparagraph a); and 

c) for the purpose of subparagraph b), profits, income or gains described in this 
paragraph shall be deemed to arise in Switzerland to the extent necessary to avoid double 
taxation of such income; however, the rules of this subparagraph shall not apply in 
determining credits against United States tax for foreign taxes other than the taxes 
referred to in subparagraph 2 a) and paragraph 3 of Article 2 (Taxes Covered). 


ARTICLE 24 
Non-Discrimination 


1 . Nationals of a Contracting State shall not be subjected in the other Contracting State to any 
taxation or any requirement connected therewith, which is other or more burdensome than the 
taxation and connected requirements to which nationals of that other State in the same 
circumstances are or may be subjected. For purposes of United States taxation of income. United 
States nationals not resident in the United States are not in the same circumstances as Swiss 
nationals not resident in the United States. This provision shall, notwithstanding the provisions 
of Article 1 (Personal Scope), also apply to persons who are not residents of one or both of the 
Contracting States. 

2. a) The taxation on a permanent establishment which an enterprise of a Contracting 
State has in the other Contracting State shall not be less favorably levied in that other 
State than the taxation levied on enterprises of that other State carrying on the same 
activities 

b) The provisions of this paragraph shall not be construed as obliging a 
Contracting State to grant to residents of the other Contracting State any personal 
allowances, reliefs and reductions for taxation purposes on account of civil status or 
family responsibilities which it grants to its own residents. 

3 . Except where the provisions of paragraph 1 of Article 9 (Associated Enterprises), 
paragraph 4 of Article 11 (Interest), or paragraph 4 of Article 12 (Royalties) apply, interest, 
royalties and other disbursements paid by an enterprise of a Contracting State to a resident of the 
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other Contracting State shall, for the purpose of determining the taxable profits of such 
enterprise, be deductible under the same conditions as if they had been paid to a resident of the 
first-mentioned State. Similarly, any debts of an enterprise of a Contracting State to a resident of 
the other Contracting State shall, for the purpose of determining the taxable capital of such 
enterprise, be deductible under the same conditions as if they had been contracted to a resident of 
the first-mentioned State. 

4. Enterprises of a Contracting State, the capital of which is wholly or partly owned or 
controlled, directly or indirectly, by one or more residents of the other Contracting State, shall 
not be subjected in the first-mentioned State to any taxation or any requirement connected 
therewith which is other or more burdensome than the taxation and connected requirements to 
which other similar enterprises of the first-mentioned State are or may be subjected. 

5. The provisions of this Article shall, notwithstanding paragraph 2 of Article 2 (Taxes 
Covered), apply to taxes of every kind and description imposed by a Contracting State or a 
political subdivision or local authority thereof 

6. Nothing in this Article shall prevent the United States from imposing the tax described in 
paragraph 7 of Article 10 (Dividends). 


ARTICLE 25 

Mutual Agreement Procedure 

1 . Where a person considers that the actions of one or both of the Contracting States result or 
will result for him in taxation not in accordance with the provisions of this Convention, he may, 
irrespective of the remedies provided by the domestic law of those States, present his case to the 
competent authority of the Contracting State of which he is a resident or national. 

2. The competent authority shall endeavor, if the objection appears to it to be justified and if 
it is not itself able to arrive at a satisfactory solution, to resolve the case by mutual agreement 
with the competent authority of the other Contracting State, with a view to the avoidance of 
taxation which is not in accordance with the Convention. 

3. The competent authorities of the Contracting States shall endeavor to resolve by mutual 
agreement any difficulties or doubts arising as to the interpretation or application of the 
Convention. In particular, the competent authorities of the Contracting States may consult 
together to endeavor to agree: 

a) to the same attribution of income, deductions, credits or allowances to a 
resident of a Contracting State and its permanent establishment situated in the other 
Contracting State; 

b) to the same allocafion of income, deductions, credits or allowances between a 
resident of a Contracting State and any associated person provided for in Article 9 
(Associated Enterprises); 

c) to the same characterization of particular items of income; 
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The maximum rates of tax that may be imposed on dividend and royalty income are generally 
the same as in the current U.S. - Switzerland treaty. Pursuant to Article 10, dividends from direct 
investments are subject to tax by the source country at a rate of five percent. The threshold 
criterion for direct investment has been reduced from 95 percent ownership of the equity of a 
firm to ten percent consistent with other modem U.S. treaties, in order to facilitate direct 
investment. Other dividends are generally taxable at 15 percent. Under Article 12, royalties 
derived and beneficially owned by a resident of a Contracting State are generally taxable only in 
that State. 

The current convention, at Article 1 1, provides for a five percent rate of tax by the source 
country on most interest payments. Interest is exempt from taxation by the country in which the 
interest arises under the new Convention. The restrictions on the taxation of royalty and interest 
income do not apply, however, if the beneficial owner of the income is a resident of one 
Contracting State who carries on business in the other Contracting State in which the income 
arises and the income is attributable to a permanent establishment in that State. In that situation, 
the income is to be considered either business profit or income from independent personal 
services. 

The maximum rates of withholding tax described in the preceding paragraphs are subject to 
the standard anti- abuse mles for certain classes of investment income found in other U.S. tax 
treaties and agreements. 

The taxation of capital gains, described in Article 13 of the Convention, generally follows the 
rale of recent U.S. tax treaties as well as the OECD model. Gains on real property are taxable in 
the country in which the property is located, and gains from the sale of personal property are 
taxed only in the State of residence of the seller, unless attributable to a permanent establishment 
or fixed base in the other State. The Convention, at Sections 6 and 7 of Article 13, also contains 
rules, found in a few other U.S. tax treaties, that allow for adjustments to the timing of the 
taxation of certain classes of capital gains. These rules serve to minimize possible double 
taxation that could otherwise result. 

Article 7 of the new Convention generally follows the standard rules for taxation by one 
country of the business profits of a resident of the other. The non-residence country's right to tax 
such profits is generally limited to cases in which the profits are attributable to a permanent 
establishment located in that country. 

As do all recent U.S. treaties, this Convention preserves the right of the United States to 
impose its branch profits tax in addition to the basic corporate tax on a branch's business (Article 
7). This tax, which was introduced in 1986, is not imposed under the present treaty. The new 
Convention, at Article 28, also accommodates a provision of the 1986 Tax Reform Act that 
attributes to a permanent establishment income that is earned during the life of the permanent 
establishment but is deferred and not received until after the permanent establishment no longer 
exists. 
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d) to the same characterizatioa of persons; 

e) to the same application of source rules with respect to particular items of 
income; 

f) to a common meaning of a term; 

g) to the application of the provisions of domestic law regarding penalties, fines, 
and interest in a manner consistent with the purposes of the Convention. 

The competent authorities of the Contracting States may consult together for the elimination of 
double taxation in cases not provided for in the Convention. 

4. The competent authorities of the Contracting States may communicate with each other 
directly for the purpose of reaching an agreement in the sense of the preceding paragraphs. 

5. The competent authorities of the Contracting States may prescribe procedures to cany out 
the purposes of this Convention. 

6. If any difficulty or doubt arising as to the interpretation or application of this Convention 
cannot he resolved by the competent authorities in a mutual agreement procedure pursuant to the 
previous paragraphs of this Article, the case may, if both competent authorities and all affected 
taxpayers agree, be submitted for arbitration, provided the taxpayers agree in writing to be bound 
by the decision of the arbitration board. The decision of the arbitration board in a particular case 
shall be binding on both Contracting States with respect to that case. The procedures shall be 
established in an exchange of notes between the Contracting States. The provisions of this 
paragraph shall have effect after the Contracting States have so agreed through the exchange of 
diplomatic notes. 


ARTICLE 26 
Exchange of Information 

1. The competent authorities of the Contracting States shall exchange such information 
(being information available under the respective taxation laws of the Contracting States) as is 
necessaiy for carrying out the provisions of the present Convention or for the prevention of tax 
fraud or the like in relation' to the taxes which are the subject of the present Convention. In cases 
of tax fraud, 

(a) the exchange of information is not restricted by Article 1 (Personal Scope) and 

(b) if specifically requested by the competent authority of a Contracting State, the 
competent authority of the other Contracting State shall provide information under this 
Article in the form of authenticated copies of unedited original records or documents. 

Any information received by a Contracting State shall be treated as secret in the same maimer as 
information obtained under the domestic law of that State and shall be disclosed only to persons 
or authorities (including courts and administrative bodies) involved in the assessment, collection, 
or administration of, the enforcement or prosecution in respect of, or the determination of appeals 
in relation to, the taxes covered by the Convention. Such persons or authorities shall use the 
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mformation only for such purposes. No infortnation shall be exchanged which would disclose 
any trade, business, industrial or professional secret or any trade process. 

2. Each of the Contracting States may coEect such taxes imposed by the other Contracting 
State as though such taxes were the taxes of the former State as will ensure that the exemption or 
reduced rate of tax granted under Articles 10 (Dividends), 1 1 (Interest), 12 (Royalties) and 18 
(Pensions and Annuities) of the present Convention by such other State shall not be enjoyed by 
persons not entitled to such benefits. 

3. In no case shall the provisions of this Article be construed so as to impose upon either of 
the Contracting States the obligation to carry out administrative measures at variance with the 
regulations and practice of either Contracting State or which would be contrary to its sovereignty, 
security or public policy or to supply particulars which are not procurable under its own 
legislation or that of the State making application. 

4. The competent authorities may release to an arbitration board established pursuant to 
paragraph 6 of Article 25 (Mutual Agreement Procedure) such information as is necessary for 
carrying out the arbitration procedure. The members of the arbitration board shall be subject to 
the limitations on disclosure described in this Article. 


ARTICLE 27 

Members of Dinlomatic Missions and Consular Posts 

1 . Nothing in this Convention shall affect the fiscal privileges of members of diplomatic 
missions or consular posts under the general rules of international law or under the provisions of 
special agreements. 

2. Insofar as, due to fiscal privileges granted to diplomatic agents or consular officers under 
the general rules of international law or under the provisions of special international agreements, 
income is not subject to tax in the receiving State, the right to tax shall be reserved to the sending 
State. 

3. Notwithstanding the provisions of Article 4 (Resident), an individual who is a member of a 
diplomatic mission, consular post or permanent mission of a Contracting State which is situated 
in the other Contracting State or in a third State shall be deemed for the purposes of the 
Convention to be a resident of the sending State if: 

a) in accordance with international law he is not liable to tax in the receiving State 
in respect of income fi'om sources outside that State, and 

b) he is liable in the sending State to the same obligations in relation to tax on his 
total income as are residents of that State. 


4. The Convention shall not apply to international organizations, to organs or officials thereof 
and to persons who are members of a diplomatic mission, consular post or permanent mission of 
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a third State, being present in a Contracting State and not treated in either Contracting State as 
residents in respect of taxes on income. 


ARTICLE 28 
Miscellaneous 


1 . This Convention shall not restrict in any manner any exclusion, exemption, deduction, 
credit, or other allowance now or hereafter accorded 

a) by the laws of either Contracting State; or 

b) by any other agreement between the Contracting States. 

2. Notwithstanding the provisions of subparagraph 1 b); 

a) Notwithstanding any other agreement to which the Contracting States may be 
parties, a dispute concerning whether a measure is within the scope of this Convention 
shall be considered only by the competent authorities of the Contracting States, as defined 
in subparagraph 1 f) of Article 3 (General Definitions) of this Convention, and the 
procedures under this Convention exclusively shall apply to the dispute. 

b) Unless the competent authorities determine that a taxation measure is not 
within the scope of this Convention, the nondiscrimination obligations of this Convention 
exclusively shall apply with respect to that measure, except for such national treatment or 
most-favored-nation obligations as may apply to trade in goods under the General 
Agreement on Tariffs and Trade. No national treatment or most-favored-nation obligation 
under any other agreement shall apply with respect to that measure. 

c) For the purpose of this paragraph, a “measure” is a law, regulation, mle, 
procedure, decision, administrative action, or any other form of measure. 

3. For the implementation of paragraphs 1 and 2 of Article 7 (Business Profits), paragraph 5 
of Article 10 (Dividends), paragraph 3 of Article 1 1 (Interest), paragraph 3 of Article 12 
(Royalties), paragraph 3 of Article 13 (Gains), paragraph 2 of Article 14 (Independent Personal 
Services); and paragraph 2 of Article 21 (Other Income), any income, gain or expense 
attributable to a permanent establishment during its existence is taxable or deductible (under 
otherwise applicable principles) in the Contracting State where such permanent establishment is 
situated even if the payments are deferred until such permanent establishment has ceased to exist. 

4. In determining the taxable income for purposes of taxation in a Contracting State of an 
individual who renders personal services and who is a resident, but not a national, of that State, 
contributions paid by, or on behalf of, such individual to a pension or other retirement 
arrangement that is established and maintained and recognized for tax purposes in the other 
Contracting State shall be treated in the same way for tax purposes in the first-mentioned State as 
a contribution paid to a pension or other retirement arrangement that is established and 
maintained and recognized for tax purposes in that first-mentioned State, provided that: 

a) the individual was not a resident of that State, and was contributing to that 
pension or other retirement arrangement immediately before he began to exercise 
employment in that State; and 
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b) the competent authority of that State agrees that the pension or other retirement 
arrangement in the other Contracting State generally corresponds to a pension or other 
retirement arrangement recognized for tax purposes by that first-mentioned State, 

The benefits of this paragraph shall extend for a period not exceeding five taxable years 
beginning with the individual's first taxable year during which the individual rendered personal 
services in the first-mentioned Contracting State. For purposes of this paragraph, a pension or 
other retirement arrangement is recognized for tax purposes in a Contracting State if the 
contributions to, or earnings of, the arrangement would qualify for tax relief in that State. 

5. The appropriate authority of either Contracting State may request consultations with the 
appropriate authority of the other Contracting State to determine whether amendment to the 
Convention is appropriate to respond to changes in the law or policy of either Contracting State. 
If these consultations determine that the effect of the Convention or its application have been 
unilaterally changed by reason of domestic legislation enacted by a Contracting State such that 
the balance of benefits provided by the Convention has been significantly altered, the authorities 
shall consult with each other with a view to amending the Convention to restore an appropriate 
balance of benefits. 


ARTICLE 29 
Entry into Force 

1. This Convention shall be subject to ratification in accordance with the applicable 
procedures of each Contracting State and instruments of ratification shall be exchanged as soon 
as possible. 

2. The Convention shall enter into force upon the exchange of instruments of ratification and 
its provisions shall have effect: 

a) in respect of tax withheld at the source, to amounts paid or credited on or after 
the first day of the second month next following the date on which this Convention enters 
into force; 

b) in respect of other taxes, to taxable periods beginning on or after the first day of 
January next following the date on which this Convention enters into force. 

3. Notwithstanding paragraph 2, where any greater relief from tax would have been afforded 
to a person entitled to the benefits of the Convention between the Swiss Confederation and the 
United States of America for the avoidance of double taxation with respect to taxes on income, 
signed at Washington on May 24, 195 1 (“prior Convention”), under that Convention than imder 
this Convention, the prior Convention shall, at the election of such person, continue to have 
effect in its entirety for a twelve-month period from the date on which the provisions of this 
Convention otherwise would have effect under paragraph 2. 

4. The prior Convention shall cease to have effect when the provisions of this Convention 
take effect in accordance with paragraphs 2 and 3. 
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ARTICLE 30 
Termination 


This Convention shall remain in force until terminated by a Contracting State. Either 
Contracting State may terminate this Convention at any time provided that at least 6 months' 
prior notice of termination has been given through diplomatic channels. In such event, the 
Convention shall cease to have effect: 

a) in respect of tax withheld at the source, to amounts paid or credited on or after 
the first day of January next following the expiration of the 6 months' period; 

b) in respect of other taxes, to taxable periods beginning on or after the first day of 
January next following the expiration of the 6 months' period. 

DONE at Washington, in duplicate, in the Enghsh and German languages, the two texts 
having equal authenticity, this 2nd day of October . 1996. 

FOR THE UNITED STATES FOR THE SWIS 

OF AMERICA: CONFEDERATION: 

(s) Lawrence H. Summers (s) Kasper Villiger 


PROTOCOL 

At the signing today of the Convention between the United States of America and the Swiss 
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income, the 
undersigned have agreed upon the following provisions, which shall form an integral part of the 
Convention: 

1. With reference to oaraeraoh 2 of Article 2 Taxes Covered 

The reference to "Federal income taxes imposed by the Internal Revenue Code" in 
subparagraph b) does not include social security taxes. Income taxes on social security benefits, 
however, are covered. 

2. With reference to paragraph 1 of Article 4 Resident 

Residents of Switzerland who make a spousal election under I.R.C. section 6013 will 
continue to be treated as residents of Switzerland and will also be subject to U.S. taxation as 
residents. 

3. With reference to Article 7 IBusiness profits) 

The United States tax on insurance premiums paid to foreign insurers shall not be imposed on 
insurance or reinsurance premiums which are the receipts of a business of insurance carried on by 
an enterprise of Switzerland, whether or not that business is carried on through a permanent 
establishment in the United States, except to the extent that the risks covered by such premiums 
are reinsured with a person not entitled to the benefits of this or any other Convention which 
provides a similar exemption from U.S. tax. 
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4. With reference to paragaph 4 of Article 10 (Dividends') and paragraph 2 of Article 1 1 

(Interests 

It is understood that participation in the profits of the obligor is a factor in determining 
whether an instrument nominally characterized as a debt-claim should be treated for purposes of 
the Convention as equity. 

5. With reference to paragraph 7 of Article IQ fPividendsl 

The general principle of the “dividend equivalent amount”, as used in United States law, is to 
approximate that portion of the income mentioned in paragraph 7 of Article 10 that is 
comparable to the amount that would be distributed as a dividend if such income were earned by 
a subsidiary incorporated in the United States. For any year, a foreign corporation's dividend 
equivalent amount is equal to the after-tax earnings attributable to the foreign corporation's (i) 
income attributable to a permanent establishment in the United States, (ii) income from real 
property in the United States that is taxed on a net basis under Article 6, and (iii) gain from a real 
property interest taxable by the United States under paragraph 1 of Article 13, reduced by any 
increase in the foreign corporation's net investment in U.S. assets or increased by any reduction 
in the foreign corporation's net investment in U.S. assets. 

6. With reference to paragaph 4 of Article 19 ('Government Service and Social Security ') 

It is understood that the term “other public pensions” as used in this paragraph is intended to 
refer to United States tier 1 Railroad Retirement benefits. 

7. With reference to subnaraeraDh 1 c) of Article 22 (Limitation on Benefits') 

a) The parties agree that whether the activities of a foreign corporation constitute 
an active trade or business must be determined under all the facts and circumstances. In 
general, a trade or business comprises activities that constitute (or could constitute) an 
independent economic enterprise carried on for profit. To constitute a trade or business, 
the activities conducted by the resident ordinarily must include every operation which 
forms a part of, or a step in, a process by which an enterprise may earn income or profit, 

A resident of a Contracting State actively conducts a trade or business if it regularly 
performs active and substantial management and operational functions through its own 
officers or staff of employees. In this regard, one or more of such activities may be carried 
out by independent contractors under the direct control of the resident. However, in 
determining whether the corporation actively conducts a trade or business, the activities 
of independent contractors shall be disregarded. 

b) A payment between related parties is to be treated as derived in connection 
with a trade or business only if the trade or business carried on in the first-mentioned 
Contracting State is substantial in relation to the activity carried on in the Contracting 
State that gives rise to the income in respect of which treaty benefits are being claimed. 
For these purposes, the recipient of income is related to the payor of the item of income if 
it owns, directly or indirectly, 10 percent or more of the shares (or other comparable 
rights) in the payor. 
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Whether a trade or business is substantial will be determined on the basis of all the facts and 
circumstances. Such detennination will take into account the comparative sizes of the trades or 
businesses in each Contracting State (measured by reference to asset values, income and payroll 
expenses), the nature of the activities perfotmed in each Contracting State, and, in cases where a 
trade or business is conducted in both Contracting States, the relative contributions made to that 
trade or business in each Contracting State. In making each determination or comparison, due 
regard will be given to the relative sizes of the U.S. and Swiss economies. 

8. With reference to oaragrapfa 1 fl of Article 22 (Limitation on Benefits ’) 

The parties agree that, in determining whether one or more persons who are not entitled to the 
benefits of the Convention under subparagraphs a), b), d), e) or g) of paragraph 1 of Article 22 
are, in the aggregate, the ultimate beneficial owners of a predominant interest in such company, 
trust or estate, a Contracting State shall take into account, in addition to equity interests that such 
persons may hold in the company, trust or estate, other contractual interests that the person or 
persons may have in the company, trust or estate and the extent to which such person or persons 
receive, or have the right to receive, directly or indirectly, payments from that company, estate or 
trust (including payments for interest or royalties, but not payments at arm's length for the 
purchase or use of or the right to use tangible property in the ordinary course of business or 
remuneration at arm's length for services) that reduce the amount of the taxable income of the 
company, trust or estate, in order to deny benefits to a person that would otherwise qualify for 
benefits under subparagraph I f), 

9. With reference to Article 24 (Non-Discrimination') 

Nothing in this Article shall prevent the United States from applying I.R.C. section 367(e) (1) 
or (e) (2) or section 1446. 

10. With reference to Article 26 ^Exchange of Information') 

The parties agree that the term "tax fraud" means fraudulent conduct that causes or is 
intended to cause an illegal and substantial reduction in the amount of the tax paid to a 
Contracting State. 

Fraudulent conduct is assumed in situations when a taxpayer uses, or has the intention to use. 
a forged or falsified document such as a double set of books, a false invoice, an incorrect balance 
sheet or profit and loss statement, or a fictitious order or, in general, a false piece of documentary 
evidence, and in situations where the taxpayer uses, or has the intention to use a scheme of lies 
(“Lugengebaude”) to deceive the tax authority. It is understood that the acts described in the 
preceding sentence are by way of illustration, not by way of limitation. The term "tax fraud" may 
in addition include acts that, at the time of the request, constitute fraudulent conduct with respect 
to which the requested Contracting State may obtain information under its laws or practices. 

It is understood that, in determining whether tax fraud exists in a case involving the active 
conduct of a profession or business (including a profession or business conducted through a sole 
proprietorship, partnership or similar enterprise), the requested State shall assume that the record- 
keeping requirements applicable under the laws of the requesting State are the record-keeping 
requirements of the requested State. 
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DONE at Washington, in duplicate, in the English and German languages, the two texts 
having equal authenticity, this 2nd day of October . 1996. 

FOR THE UNITED STATES FOR THE SWISS 

OF AMERICA: CONFEDERATION; 

(s) Lawrence H. Summers (s) Kasper Villiger 
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Mutual Agreement of January 23, 2003, 

Regarding the Administration of Article 26 (Exchange of Information) 
of the Swiss-U.S. Income Tax Convention of October 2, 1996 

Whereas Article 26 (Exchange of Information) of the Convention between the United States of 
America and the Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes 
on Income, signed at Washington on October 2, 1 996, (“the Convention”), provides that the 
competent authorities of the Contracting States shall exchange such information as is necessary “for 
the prevention of tax fraud or the like in relation to the taxes which are the subject or the Convention; 

Whereas paragraph 1 0 of the Protocol accompanying and forming an integral part of the Convention 
(“the Protocol”) provides that “tax fraud" means “fraudulent conduct that causes or is intended to 
cause an illegal and substantial reduction in the amount of tax paid to a Contracting State,” and 
provides illustrative descriptions of situations in which fraudulent conduct is assumed; 

Whereas the Contracting States have memorialized certain understandings with respect to Article 26 
of the Convention; 

Whereas the competent authorities of the Contracting States have had several years of experience 
in implementing and administering the Convention, including the information exchange provisions 
thereof; 

Whereas the exchange of information for the prevention of tax fraud or the like under Article 26 of the 
Convention is very important to the adequate administration and enforcement of the tax laws of each 
Contracting State; 

Now, therefore, the competent authorities of the Contracting States wish to memorialize the following 
additional understandings in reference to Article 26 of the Convention and paragraph lO.of the 
Protocol: 

1 . It is understood that Article 26 of the Convention and paragraph 1 0 of the Protocol will be 
interpreted to support the tax administration and enforcement efforts of each Contracting State to the 
greatest extent possible. 

2. It is understood that, in determining whether information may be provided in response to a 
request, the requested State shall apply the statute of limitations applicable under the laws of the 
requesting State instead of the statute of limitattons of the requested State. 

3. It is understood that, in response to a request, the requested State shall exchange 
information with respect to matters that the requesting State is pursuing, or may pursue, on a civil or 
criminal basis. 

4. It is understood that the following conduct constitutes “tax fraud or the like” under paragraph 1 
of Article 26 of the Convention, which is also illustrated in paragraph 10 of the Protocol: 

a) Conduct that is established to defraud individuals or companies, even though the aim 
of the behavior may not be to commit tax fraud; 

b) Conduct that involves the destruction or non-production of records, or the failure to 
prepare or maintain correct and complete records, that a person is under a legal duty 
(tax or otherwise) to prepare and keep as sufficient to establish the amount of gross 
income, deductions, credits, or other matters required to be shown by such person in 
any tax return, if the person has not properly reported such amounts in any such tax 
return; or 

c) Conduct by a person subject to tax in the requesting State that involves the failure to 
file a tax return that such person is under a legal duty to file and an affirmative act that 
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has the effect of deceiving the tax auttrarities making it difficult to uncover or pursue 
the failure to file, including the concealment of assets or covering up of sources of 
income or the handling of one's affairs to avoid making the records that are usual in 
transacttons of the kind. 

It is understood that these examples are by way of illustration, and not by way of limitation. 

5. It is understood that, in response to a request, the requested State shall exchange 
information where the requesting State has a reasonable suspicion that the conduct would constitute 
tax fraud or the like. The requesting State's suspiciai of tax fraud or the like may be based on: 

a) Documents, whether authenticated or not, and including but not limited to business 
records, books of account, or bank account information; 

b) Testimonial information from the taxpayer; 

c) Information obtained from an informant or other third person that has been 
independently corroborated or othenwise is likely to be credible; or 

d) Circumstantial evidence. 

It is understood that these examples are by way of illustration, and not by way of limitation. 

6. It is understood that each of the hypothetical examples in the Appendix below involves 
conduct constituting “tax fraud or the like” under paragraph 1 of Article 26 of the Convention and 
paragraph 10 of the Protocol. It is understood that these examples are by way of illustration, and not 
by way of limitation. 


Department of Treasury 
United States of America 


By: 

Carol A. Dunahoo Federal Tax Administration 

Director, International Swiss Confederation 

Large and Mid-Size Business Division 
Internal Revenue Service 


Date; 


By: 

Robert Waldburger 
Vice- Director 

Delegate for International Tax Agreements 


By; Date: 

Barbara M. Angus 
International Tax Counsel 
Department of the Treasury 


Date: 
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Appendix 


HYPOTHETICAL 1 

An individual subject to the requesting State’s incotne tax operates a business with substantial cash 
sales. He keeps one set of books and records in which he records all business expenses: however, 
he causes a substantial portion of the cash sales of ttie business to be omitted from this set of books. 
The individual keeps a second set of books and records that includes the total amount of cash sales, 
including the cash sales not recorded on the first set of books and records. Because the first set of 
business books and records are used to prepare the individual’s income tax return, a substantial 
portion of his taxable income is not reported on the tax return. Specifically, the individual’s income 
tax return, and the component to that return on which the individual reports business receipts, 
expenses, and other Herns related to the business, understates the gross business receipts and 
other income related entries. 

The individual maintains a bank account in the requested State in his own name into which he 
deposits the portion of his business income that is not reported on his tax return. Based on 
information provided by an informant, including a copy of the second set of books and records that 
the informant secretively took from the business premises, tax officials of the requesting State 
commence an investigation of the individual for pxjssible tax violations under the laws of the 
requesting State. The taxpayer provides the first set of books and records to these officials to 
support the false information on his tax return. 

The requested State would obtain and provide information relating to the bank account in the 
requested State of the individual in response to a specific request by the requesting State under 
Article 26 of the Convention. 


HYPOTHETICAL 2 

An individual subject to the requesting State’s income tax operates a business with substantial cash 
sales. He keeps one set of books and records in which he records all business expenses; however, 
he causes a substantial portion of the cash sales of the business to be omitted from this set of books. 
The individual keeps a second set of books and records that includes the total amount of cash sales, 
including the cash sales not recorded on the first set of books and records. Because the first set of 
business books and records are used to prepare the individual’s income tax return, a substantial 
portion of his taxable income is not reported on the tax return. Specifically, the individual’s income 
tax return, and the component to that return on which the individual reports business receipts, 
expenses, and other items related to the business, understates the gross business receipts and 
other income related entries. 

The individual maintains a bank account in the requested State in his own name into which he 
deposits the portion of his business income that is not reported on his tax return. Based on 
information provided by an informant, authorities of the requesting State conduct a search of the 
business premises and seize both sets of books and records. 

The requested State would obtain and provide information relating to the bank account in the 
requested State of the individual in response to a specific request by the requesting State under 
Article 26 of the Convention. 


HYPOTHETICAL 3 

An individual subject to the requesting State’s income tax operates a business which provides a 
service on a "cash only" basis. He regularly skims a substantial portion of these cash receipts and 
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deposits these skimmed receipts in a bank account in the requested State maintained in his own 
name. He deposits the remainder of his cash receipts in a bank account in the requesting State 
maintained in his business name. He pays his business expenses by drafting checks against the 
bank account in the requesting State. 

He fiies an income tax return, understating his gross income, taxable income, and tax due, to the 
extent that he skimmed from his business receipts. Specifically, the Individual’s income tax return, 
and the component to that return on which the individual reports business receipts, expenses, and 
other items related to the business, understates the gross business receipts and other income 
related entries. 

An informant tells the tax officials of the requesting State about the business, including the skimming 
activities, and the bank account in the requested State, specifically stating that the individual told him 
that he skimmed no less than 30 per cent of his gross receipts every week and deposited these 
skimmed receipts in an account under his name in the X Bank located in the requested State. Based 
on this information tax officials of the requesting State commence an investigation of the individual 
tor possible tax violations under the laws of the requesting State. In response to a request by the tax 
officials of the requesting State for substantiation of the tax return, the individual provides incomplete 
books and records that omit the skimmed receipts and therefore support the tax return. 

The requested State would obtain and provide information relating to the bank account in the 
requested State of the individual in response to a specific request by the requesting State under 
Article 26 of the Ctonvention. 


HYPOTHETICAL 4 

An individual subject to the requesting State’s income tax operates a business which provides a 
service on a "cash only" basis. He regularly skims a substantial portion of these cash receipts and 
deposits these skimmed receipts in a bank account in the requested State maintained in his own 
name. He deposits the remainder of his cash receipts in a bank account in the requesting State 
maintained in his business name. He pays his business expenses by drafting checks against the 
bank account in the requesting State. 

He files an income tax return, understating his gross income, taxable income, and tax due, to the 
extent that he skimmed from his business receipts. Specifically, the individual’s income tax return, 
and the component to that return on which the individual reports business receipts, expenses, and 
other items related to the business, understates the gross business receipts and other income 
related entries. 

A former employee of the business tells the tax officials of the requesting State about the business, 
including the skimming activities, and the bank account in the requested State, specifically stating 
that the individual told him that he skimmed no less than 30 per cent of his gross receipts every week 
and deposited these skimmed receipts in an account under his name in the X Bank located in the 
requested State. Based on this information tax officials of the requesting State commence an 
investigation of the individual for possible tax violations under the laws of the requesting State. In 
response to a request by the tax officials of the requesting State for the required substantiation of the 
tax return, the individual does not provide any books and records. 

The requested State would obtain and provide information relating to the bank account in the 
requested State of the individual in response to a specific request by the requesting State under 
Article 26 of the Convention. 
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HYPOTHETICAL 5 

An individual subject to the requesting State’s income tax operates a business which provides a 
service on a "cash only" basis. He regularly skims a substantial portion of these cash receipts and 
deposits these skimmed receipts in a bank account in the requested Stale maintained in his own 
name. He deposits the remainder of his cash receipts in a bank account in the requesting State 
maintained in his business name. He pays his business expenses by drafting checks against the 
latter bank account. He keeps no record of business receipts or expenses other than his bank 
account records in the requesting and requested State. 

He files an income tax return, understating his gross income, taxable income, and tax due, to the 
extent that he skimmed from his business receipts. Specifically, the individual's income tax return, 
and the component to that return on which the individual reports business receipts, expenses, and 
other items related to the business, understates the gross business receipts and other income 
related entries. 

An informant tells tax officials of the requesting State about the business, including the skimming 
activities, and the bank account in the requested State, sp^fically stating that the individual told him 
that he skimmed no less than 30 per cent of his gross receipts every week and deposited these 
skimmed receipts in an account under his name in the X Bank located in the requested State. The 
informant also tells tax officials of the requesting State that the individual has used proceeds from the 
bank account in the requested State to purchase assets, formal legal ownership of which has been 
placed in the names of other persons. 

Based on this information tax officials of the requesting State commence an investigation of the 
individual. Among other things, these officials learn that the individual used cash to buy particular 
assets, and has with documentation placed legal ownership to these assets in the name of other 
persons. These officials observe that these assets are always used by the individual. 

The requested State would obtain and provide information relating to the bank account in the 
requested State of the individual in response to a specific request by the requesting State under 
Article 26 of the Convention. 


HYPOTHETICAL 6 

An individual subject to the requesting State’s income tax operates a business. Although the 
business functions primarily within the territory of the requesting State, it does have some 
international sales. The individual forms a bearer share corporation in a third country and 
confidentially maintains possession of all the shares. The corporation maintains a bank account in 
the requested State in the corporate name with the individual as the sole authorized signature 
authority. The business enters into a contract with the corporation under which the corporation 
agrees to perform 'market research." No market research is performed. The business pays 
substantial fees for this senrice which are deposited into the bank account in the requested State. 

The business records the fees as expenses on the business books and records. As a result, 
business income is substantially reduced. Because the business books and records are used to 
prepare the individual’s income tax return, his reported gross income, taxable income, and tax due 
are substantially understated. Specifically, the individual’s income tax return, and the component to 
that return on which the individual reports business receipts, expenses, and other items related to the 
business, understates the gross business receipts and other income related entries. 

Tax officials of the requesting State randomly select the individual for a tax audit. VWien these 
officials observe that substantial payments were made to a foreign corporation and claimed as 
business expenses on the individual’s tax return, these officials ask the Individual whether he or 
someone else owns the foreign corporation. The individual denies any ownership interest in the 
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foreign corporation and claims that it is owned by a third party who has actually conducted market 
research for the business. Tax officials of the requesting State then initiate an investigation of the 
individual. Subsequently, an ex-spouse tells these officials that the individual maintains a bank 
account in the requested State under the name of the foreign corporation and that the payments to 
the corporation for market research were deposited in this bank account 

The requested State would obtain and provide information relating to the bank account in the 
requested State of the foreign corporation in response to a specific request by the requesting State 
under Article 26 of the Convention. 


HYPOTHETICAL? 

An individual controls a corporation that is subject to the requesting State's income tax and that 
operates a business which provides a service on a "cash only" basis. The individual regularly skims 
a substantial portion of these cash receipts and deposits these skimmed receipts in a bank account 
in the requested State maintained in his own name. The remainder of the cash receipts are 
deposited in a bank account in the requesting State maintained in the corporation’s name. The 
corporation pays its business expenses with checks drafted against this latter bank account. No 
record of business receipts or expenses are kept other than the bank account records in the 
requesting and request^ State. 

A corporate income tax return is filed, understating gross income, taxable income, and tax due, to the 
extent of the skimmed business receipts. Specifically, the corporation’s income tax return, on which 
the corporation reports gross receipts, cost of goods sold, dividends, compensation of officers, 
balance sheet information, and other items related to the corporation, understates gross receipts and 
other items mentioned above. 

An informant tells the tax officials of the requesting State about the corporate business, including the 
skimming activities, and the bank account in the requested State, specifically stating that the 
individual told him that he skimmed no less than 30 per cent of the gross receipts every week and 
deposited these skimmed receipts in an account under his name in the X Bank located in the 
requested State. Based on this information tax officials of the requesting State commence an 
investigation of the corporation and the individual for possible tax violations under the requesting 
State’s law. 

The requested State would obtain and provide information relating to the bank account in the 
requested State of the individual in response to a specific request by the requesting State under 
Article 26 of the Convention. 


HYPOTHETICAL 8 

An individual subject to the requesting State's income tax is employed as the chief executive officer 
of a publicly held corporation of the requesting State that does subcontract work for other 
corporations of the requesting State. To ensure that the corporation keeps certain existing contracts 
and secures new ones, it pays bribes to employees of a major contractor. The funds from which the 
bribes are paid come from random diverted corporate gross receipts. The chief executive officer 
instructs the corporate accountant (1) not to report diverted receipts on the corporate books and 
records and (2) to destroy all documentation of those receipts held by the corporation. The books 
and records understating gross receipts are used to prepare the corporate income tax return, and, 
thus, the corporate income tax return understates the gross, receipts and other income related 
entries. (The same books and records are used to prepare inaccurate income statements upon 
which shareholders and potential investors rely.) 
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The chief executive officer deposits the diverted funds into a bank account in the requested State 
over which he has sole signature authority. He periodically authorizes payments from that account to 
other accounts at the same bank over which the respective bribe recipients have signature authority. 
Based on information, which includes all the details stated above, provided by a staff accountant that 
works for the corporate accountant, tax officials of the requesting State initiate an investigation of the 
chief executive officer and the corporate accountant for their role in assisting in the preparation of a 
false corporate income tax return, and the bribe recipients for omitting the bribe payments from their 
individual income tax returns. 

The requested State would obtain and provide information relating to the bank account in the 
requested State over which the chief executive officer has signature authority and the bank accounts 
in the requested State over which the respective bribe recipients have signature authority in 
response to a specific request by the requesting State under Article 26 of the Convention. 


HYPOTHETICAL 9 

An individual subject to the requesting State's income tax is a tax shelter promoter. Several tax 
shelter partnerships in wrhich he sells limited partnership interests involve research and development 
companies incorporated and ostensibly operating in the requested State. The prospectus issued to 
investors for each shelter offers 'investment opportunities by providing highly leveraged tax 
deductions." The investment per limited partnership share required for each shelter is $50,000, 
which includes a cash payment of $10,000 and a promissory note for $40,000 due in 30 years with 
interest accrued and payable at the end of that period. 

Tax officials of the requesting State initiate an investigation of the promoter to determine whether he 
aided and assisted in the preparation of false individual income tax returns filed by the investors, as 
well as whether the promoter failed to report the income he made from the promotion of the tax 
shelter on his individual income tax return. During the course of the investigation, these officials 
interview numerous investors in each shelter who claim the promoter stated that (1) the only 
payment ever required from an investor was the $10,000 and (2) the note was only for tax purposes 
and would never be collected. During audits of several investors, tax officials of the requesting State 
discover that all $10,000 payment checks were deposited to an identifiable bank account in the 
requested State. 

The requested State would obtain and provide information relating to the bank account in the 
requested State into which the payment checks were deposited in response to a specific request by 
the requesting State under Article 26 of the Convention, 


HYPOTHETICAL 10 

An individual subject to the requesting State's income tax is a tax shelter promoter. He promotes 
and sells a movie tax shelter in which a corporation of the requested State ostensibly intends to 
produce feature films for profit. Limited partnership shares in movies to be produced are sold to 
investors in the requesting State for $25,000 per share with assurances that deductions can be taken 
against income in the amounts of $1 00,000 per share (a leverage of 4 to 1 ). In fact, the corporation 
in the requested State is a shell and the movie shelter scheme is a fraud. All monies received in the 
scheme inure to the personal benefit of the promoter. Upon receipt of investors' $25,000 payments, 
the promoter deposits the funds into a bank account in the requested State over which he has sole 
signature authority. The promoter then prepares documentation based upon complete fabrication 
which he submits to the investors. 
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The investors, in reliance on such documentation, pirepare and file false individual income tax returns 
claiming tax benefits derived from the movie shelter. Upon audit by the tax officials of the requesting 
State, these benefits are denied. A tax official of the requesting State initiates an investigation to 
determine whether the promoter aided and assisted in the preparation of the investors’ false tax 
returns, as well as whether the promoter failed to report income made from the tax shelter promotion 
on his individual income tax return. 

The requested State would obtain and provide information relating to the bank account in the 
requested State over which the promoter has signature authority in response to a specific request by 
the requesting State under Article 26 of the Convention. 


HYPOTHETICAL11 

An individual has income as a salaried employee and earns income by conducting promotional 
events in which he encourages taxpayers to violate the requesting State's tax laws. Although the 
individual is subject to the requesting State’s income tax, he does not file a tax return. The individual 
earns income at the promotional events by selling pamphlets in which he Illustrates methods of 
evading income tax that he knows to be unlawful but that he represents to attendees of his 
promotional events to be lawful. He sells numerous pamphlets, each for a significant price. 

Tax officials of the requesting State initiate an investigation of the individual to determine whether he 
aided and assisted in the preparation of the false individual income tax returns of those attending the 
promotional events, as well as willfully evaded his individual income taxes. These officials interview 
several promotional event attendees and purchasers of the pamphlets and discover that numerous 
checks in payment for the pamphlets were deposited into a bank account in the requested State. 

The requested State would obtain and provide information relating to the bank account in the 
requested State into which the checks for payment were deposited in response to a specific request 
by the requesting State under Article 26 of the Convention. 


HYPOTHETICAL 12 

An individual maintains a bank account in the requested State into which he deposits income that is 
subject to the income tax in the requesting State. He makes substantial withdrawals from this bank 
account, through the use of a credit card tied to such account and issued in the name of a 
corporation, to pay for his living expenses for the year. The individual does not file an income tax 
return. 

Tax officials of the requesting State commence an investigation of the individual based on 
information received from a credit card company related to credit cards tied to bank accounts in the 
requested State, and from various merchants. The tax officials determine that a credit card tied to a 
bank account in the requested State and issued in the name of a corporation was used throughout 
the year to purchase numerous personal items that were delivered to the individual. When these 
officials ask the individual whether he owns or controls the bank account, the individual does not 
acknowledge any interest in the corporation or the bank account, and provides no explanation 
regarding the source of the funds in the bank account. 

The requested State would obtain and provide information relating to the bank account in the 
requested State in response to a specific request by the requesting State under Article 26 of the 
Ccxivention. 
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HYPOTHETICAL 13 

An individual operates a business which provides a service on a "cash only" basis. He regularly 
deposits a substantial portion of these cash receipts in a bank account in the requested State 
maintained in his own name. He deposits the remainder of his cash receipts in a bank account in the 
requesting State maintained in his business name. He pays his business expenses by drafting 
checks against the latter bank account. He keeps no record of business receipts or expenses other 
than his bank account records in the requesting and requested State. Although the individual is 
subject to the requesting State’s income tax, he does not file a return. 

An informant tells tax officials of the requesting State about the business, specifically stating that the 
individual told him that he deposited no less than 30 per cent of his gross receipts in an account 
under his name in the X Bank located in the request^ State. The informant also tells tax officials of 
the requesting State that the Individual has used proceeds from the bank account in the requested 
State to purchase assets, formal legal ownership of which has been placed in the names of other 
persons. 

Based on this information tax officials of the requesting State commence an investigation of the 
individual. Among other things, these officials learn that the individual used cash to buy particular 
assets, and has with documentation placed legal ownership to these assets in the name of other 
persons. These officials observe that these assets are always used by the individual. 

The requested State would obtain and provide infomtation relating to the bank account in the 
requested State of the individual in response to a specific request by the requesting State under 
Article 26 of the Convention. 


HYPOTHETICAL 14 

An individual instructs his employer to make his salary checks payable to a corporation purporting to 
provide services as an independent contractor. The employer does not provide the documentation 
as required under the requesting State's tax law in the case of compensation provided to an 
employee. The individual opens a bank account in the X Bank located in the requested State in the 
name of that corporation, and deposits checks from his employer in that account. Although the 
individual is subject to the requesting State's income tax, he does not tile a tax return. 

Based on information provided by an informant, tax officials of the requesting State initiate an 
investigation of the individual. The tax officials contact the individual's employer, and obtain 
cancelled salary checks payable to the coqx>ration and depiosited in the bank account in the X Bank 
located in the requested State. 

The requested State would obtain and provide information relating to the bank account in the 
requested State in the name of the corporation in response to a specific request by the requesting 
State under Article 26 of the Convention. 
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SWITZERLAND 

Mutual Assistance in Criminal Matters 


Treaty signed at Bern May 25, 1973 

And interpretative letters signed at Bern May 25, 1973 and De- 
cember 23, 1975; 

Ratification advised by the Senate of the United States of America 
June 21, 1976; 

Ratified by the President of the United States of America July 10, 
1976; 

Ratified by Swipserland July 7, 1976; 

Rat^cations exchanged at Washington July 27, 1976; 

Proclaimed by the President of the United States of America 
August 9, 1976; 

Date of entry into force January 23, 1977. 


By the President of the United States op America 
A PROCLAMATION 


Considering that: 

The Treaty between the United States of America and the Swiss 
Confederation on Mutual Assistance in Criminal Matters was signed 
at Bern on May 25, 1973, along with six exchanges of interpretative 
letters of the same date, and an exchange of interpretative letters 
dated December 23, 1975, the texts of which Treaty and the inter- 
pretative letters, are hereto annexed; 

The Senate of the United States of America by its resolution of 
June 21, 1976, two-thirds of the Senators present concurring therein, 
gave its advice and consent to ratification of the Treaty end the 
interpretative letters; 

The Treaty and the interpretative letters were ratified by the 
President of the United States of America on July 10, 1976, in pur- 
suance of the advice and consent of the Senate, and were duly ratified 
on the part of Switzerland ; 

It is provided in Article 41 of the Treaty that the Treaty shall 
enter into force 180 days after the date of the exchange of the instru- 
ments of ratification ; 

The instruments of ratification of the Treaty were exchanged at 
Washington on July 27, 1976; and accordingly the Treaty and the 
interpretative letters enter into force on January 23, 1977 ; 

(2019) TIAS 8302 


Permanent Subcommittee on lavestieations 

EXHIBIT #22 
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2020 U.S. Treaties and Other International Agreements [ 27 trST 


Now, THEKEFOBB, I, Get&ld R. Ford, President of the United 
States of America, proclaim and make public the Treaty and the 
interpretative letters, to the end that they shall be observed and 
fulfilled with good faith on and after January 23, 1977, by the United 
States of America and by the citizens of the United States of America 
and all other persons subject to the jurisdiction thereof. 

In testimony wheeeof, I have signed this proclamation and 
caused the Seal of the United States of America to be affixed. 

Done at the city of Washington this ninth day of August in the 
year of our Lord one thousand nine hundred seventy-six 
[seal] and of the Independence of the United States of America 
the two hundred first. 

Gerald R. Ford 


By the President: 

Charles W Robinson 

Acting Secretary oj State 


HAS 8302 


HeinCtallne -- 27.2 O.S.T. 2020 1S7S 
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27 ust] Switzerland — Jvdicial Assistance — 2021 

TREm BETWEEH THE UNITED STATES OP AMERICA 
AND THE SWISS CONFEDERATION 
ON MUTUAL ASSISTANCE IN CRIMINAL MATTERS 


The President of the United States of America 
and 

the Swiss Federal Council, 

Desiring to conclude a treaty on mutual assistance 
in criminal matters. 

Having appointed for that purpose as their Pleni- 
potentiaries ; 

The President of the United States of America: 

Walter J. Stoessel, Ur. 

Assistant Secretary of State for European Affairs 
Shelby Cullom Davis 

Ambassador Extraordinary and Plenipotentiary 
of the United states of America to Switserland 

The Swiss Federal Council: 

Dr. Albert Weitnauer 

Swiss Ambassador to Crest Britain 

who, having exchanged their respective full powers, which were 
found in good and due form, have agreed as follows: 


TIAS 8302 


HeinOnline -- 27.2 U.S.T. 2021 1976 
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2022 U.S. Treaties and Other International Agreements 


IHDEX 

Chapter I 
Applicability 


Article 1 
Article 2 
Article 3 
Article If 
Article 5 


Obligation to Furnish Assistance 
Non-Applicability 
Discretionary Assistance 
Compulsory Measures 
Limitations on Use of Information 


Chapter II 

Special Provisions Concerning Organized Crime 

Article 6 General Requirements 

Article 7 Extent of Assistance 

Article 3 Applicable Procedure 

Chapter III 

Obligations of Requested State in Executing Requests 

Article 9 General Provisions for Executing Requests 

Article 10 Duty to Testify in Requested State 

Article 11 Locating Persons 

Article 12 Special Procedural Provisions 

Chapter IV 

Obligations of Requesting State 

Article 13 Restrictions on Use of Testimony 

Article 14 Exclusion of Sanctions 

Article 15 Protection^f Secrecy 


TIAS 8302 


[27 UST 


HeinOnline -- 27.2 U.S.T. 2022 1976 
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27 tjbt] Switzerland — J udidal Assistance — 


Chapter V 

Docunenta, Records and Artielee of Evidence 


Article 16 
Article 17 
Article 18 
Article 19 
Article 20 
Article 21 


Court and Investigative Documents 
Completeness of Documents 
Business Records 
Official Records 

Testimony to Authenticate Documents 
Rights in Articles of Evidence 


Chapter VI 

Service for Requesting State and Related Provisions 


Article 22 
Article 2? 
Article 24 
Article 25 
Article 26 
Article 27 


Service of Documents 
Personal Appearance 
Effect of Service 

Compelling Testimony in Requesting State 
Transfer of Arrested Persons 
Safe Conduct 


Chapter VII 
General Procedures 


Article 28 
Article 29 
Article 30 
Article 31 
Article 32 
Article 33 
Article 3** 
Article 35 


Central Authority 
Content of Requests 
Language 

Execution of Requests 
Return of Completed Requests 
Inability to Comply 
Costs of Assistance 
Return of Articles of Evidence 


TIAS 8302 


2023 


HeinOnline -- 27.2 U.S.T. 2023 1976 
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2024 U.S. Treaties and Other International Agreements 

Chapter VIII 

Notice and Review of Determinations 

Article 36 Notice 

Article 37 Review of Detemiinations 


Chapter IX 
Final Provisions 


Article 38 

Article 39 
Article 40 
Article 41 


Effect on Other Treaties and 
Municipal Laws 

Consultation and Arbitration 

Definition of Terms 

Entry into Force and Termination 


Schedule 

Offenses for Which Compulsory 
Measures are Available 


TIAS 8302 


HeinOnline — 27.2 U.S.T. 2024 1976 
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27 UST] 


8«'313 


Switzerland— Judicial Assistance — 

Chapter I 
APPUCABILITY 

Article 1 

Obligation to Furnish Assistance 

1. The Contracting Parties undertake to afford each 
other, in accordance with provisions of this Treaty, 
mutual assistance in; 

a. investigations or court proceedings in respect 
of offenses the punishment of which falls or 
would fall within the jurisdiction of the 
judicial authorities of the requesting State 
or a state or canton thereof; 

b. effecting the return to the requesting State, 
or a state or canton thereof, of any objects, 
articles or other property or assets belonging 
to it and obtained through such offenses; 

c. proceedings concerning compensation for damages 
suffered by a person through unjustified deten- 
tion as a result of action taken pursuant to 
this Treaty. 

2. For the purposes of this Treaty, an offense in the 
requesting State is deemed to have been committed if there 
exists in that State a reasonable suspicion that acta have 
been committed which constitute the elements of that offense. 

5. The competent authorities of the Contracting Parties 
may agree that assistance as provided by this Treaty will 
also be granted in certain ancillary administrative pro- 
ceedings in respect of measures which may be taken against 
the perpetrator of an offense falling within the purview 
of this Treaty, Agreements to this effect shall be con- 
eluded by exchange of diplomatic notes. 


TIAS 8302 


o - n . 60 


2025 


HeinOnline 


27.2 U.S.T. 2025 197S 
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2026 . U.S. Treaties and Other International Agreements 

4. Assistance shall includSt hut not he limited to: 

a. ascertaining the whereabouts and addresses of 
persons; 

b. taking the testimony or statements of persons; 

c. effecting the production or preservation of 
Judicial and other documents, records, or 
articles of evidence; 

d. service of judicial and administrative documents; 
and 

e. authentication of documents. 

Article 2 
Non-Applicability 

1. This Treaty shall not apply to: 

a. extradition or arrests of persons accused or 

convicted of having committed an offense; 

b. execution of judgments in criminal matters; 

0. investigations or proceedings: 

(1) concerning an offense which the requested 
State considers a political offense or an 
offense connected with a political offense; 

(2) concerning offenses in violation of the 
laws relating to military obligations; 

(5) concerning acts by a person subject to 

military law in the requesting State which 
constitute an offense under military law in 
that State but which would not constitute an 
offense in the requested State if committed 
by a person not subject to military law in 
the requested State; 

(H) for the purpose of enforcing cartel or anti- 
trust laws; or 
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(5> concerning violations with respect to taxes, 
customs duties, governmental monopoly charges 
or exchange control regulations ocher than 
the offenses listed in items 26 and 30 of the 
Schedule to this Treaty (Schedule) and the 
related offenses in items 3*t and 35 of the 
Schedule . 

2. Nevertheless, assistance shall be granted if a request 
concerns an investigation or proceeding referred to in sub- 
paragraphs 0 . (1), (b) and (5) of paragraph 1, if made for 
the purpose of Investigating or prosecuting a person described 
in paragraph 2 of Article 6 and 

a, in the case of subpa.ragraphs c. (1) and (A), the 
request relates to an offense committed in furtherance 
of the purposes of an organized criminal group des- 
cribed in paragraph 3 of Article 6, or 

b. in the case of subparagraph c. (5), any applicable 
conditions of Article 7 are satisfied. 

3. Contributions to social security and governmental health 
plans, even if levied as taxes, shall pot be considered as 
taxes for the purpose of this Treaty. 

A. If the acts described in the request contain all the elements 
of an offense for the investigation or prosecution of which 
assistance is required to be or may be granted as well as all 
the elements of an offense for which such assistance cannot be 
granted, assistance shall not be granted if under the law of 
the requested State punishment could be imposed only for the 
latter offense unless it is listed in the Schedule. 
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Article 3 

Discretionary Assistance 

1. Assistance oay ie refused to the extent that; 

a* the requested State considers that the execution 

of the request is likely to prejudice its sorercign- 
ty, security or similar essential interests; 
b, the request is made for the purpose of prosecuting 
a person, other than a person described in para- 
graph Z of Article 6, for acta on the basis of which 
he has been acquitted or convicted by a final judgr 
ment of a court in the requested State for a sub- 
stantially similar offense and any sentence has been 
or is being carried out. 

2. Before refusing any request pursuant to paragraph 1, the 
requested State shall determine whether assistance can be 
given subject to such conditions as it deems necessary. If it 
80 determines , any conditions so imposed shall be observed in 
the requesting State. 


Article t ['3 


Compulsory Measures 

1. In executing a request, there shall be employed in the 
requested State only such compulsory measures as are provided 
in that State for investigations or proceedings in respect of 
offenses committed within its jurisdiction. 

2. Such measures shall be employed, even if this is not 
explicitly mentioned in the request, but only if the acts 
described in the request contain the elements, other than 
intent or negligence, of an offense: 


1 Tn s letter dated Oct 19, 1973, Swltserland informed the 0111161 States that 
in the context of St.Vthe use ol’the German word '‘soir has the same meaning 
ns thfi Rnelish word“sl 2 aU”. 
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&. which would be punishable under the law in the 
requested State if coamitted within its juris- 
diction and is listed in the Schedule; 
or 

b. which is described in item 26 of the Schedule. 

5. In the ease of such an offense not listed in the Schedule, 
the Central Authority of the requested State shall determine 
whether the importance of the offense justifies the use of 
compulsory measures. 

4. A decision as to whether the conditions of paragraph 2 
have been met shall be made by the requested State only on 
the basis of its own law. Differences in technical designa- 
tion and constituent elements added to establish jurisdiction 
shall be ignored. The Central Authority of the requested State 
may ignore other differences in constituent elements which do 
not affect the general character of the offense in that State. 

5. In those cases where the conditions of paragraph 2 or 5 
have not been met, assistance shall be granted to the extent 
that it can be furnished without the use of compulsory measures. 


Article 5 


Limitations on Use of Information 


1. Any testimony or statements, documents, records or articles 
of evidence or other items, or any information contained there- 
in. which were obtained by the requesting State from the re- 
quested State pursuant to the Treaty shall not be used for 
investigative purposes nor be introduced into evidence in the 
requesting State in any proceeding relating to an offense other 
than the offense for which assistance has been granted. 
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2. Nevertheless, the materials described in paragraph 1 may, 
after the requested State has been so advised and given an 
opportunity to make its views known as to the applicability 
of subparagraphs a, b and c of this paragraph, be used in 
the requesting State for the investigation or prosecution of 
persona who: 

a* are or were suspects in an investigation or 

defendants in a proceeding for which assistance 
was granted and who are suspected or accused of 
having committed another offense for which 
assistance is required to be granted j 

b. are suspected or accused of being participants 
in, or accessories before or after the fact to, 
an offense for which assistance was grantedj or 

c, are described in paragraph 2 of Article 6. 

3. Nothing in this Treaty shall be deemed to prohibit 
goveriunental authorities in the requesting State from: 

a. using the materials referred to in paragraph 1 
in any investigation or proceeding concerning 
the civil damages connected with an investigation 
or proceeding for which assistance has been 
granted i or 

b, using information or knowledge educed from the 
materials referred to in paragraph 1 in conti- 
nuing any criminal investigation or proceeding, 
provided that: 

<1) for such investigation or proceeding 
assistance may be given; 

<2) prior to the date of the request for 
assistance referred to in paragraph 1 
inquiries have already been carried out 
for the purpose of establishing an offense; 
and 

<3) the materials referred to in paragraph 1 arc 
not introduced into evidence. 
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Chapter II 

SPECIAL PROVISIONS CONCERKINO QROANIZED CRIME 
Article 6 


General Requirements 

1. The Contracting Parties agree to assist each other in the 
fight against organized crime as provided in this Chapter and 
with all means otherwise available under this Treaty and other 
provisions of law. 

2. This Chapter shall apply only to investigations and pro- 
ceedings involving a person who, according to the request, , 
la or is reasonably suspected to be: 

a. knowingly involved in the illegal activities 
of an organized criminal group, described in 
paragraph 3, and who is: 

(1) a member of such a group; or 

(2) an affiliate of such a group performing 
supervisory or managerial functions or 
regularly supporting it or its members 
by performing other important services; 
or 

<3) a participant in any important activity 
of such a group; or 

b. a public official who has violated his official 
responsibilities in order to knowingly accomodate 
the desires of such a group or its members. 

3. For the purposes of this Chapter the term ^organized 
criminal group" refers to an association or group of persona 
combined together for a substantial or indefinite period for 
the purposes of obtaining monetary or commercial gains or 
profits for itself or for others, wholly or in part by 
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illegal means, and of protecting its illegal activities against 
criminal prosecution and which, in carrying out its purposes, 
in a methodical and systematic manner: 

a* at least in part of its activities, commits or 
threatens to commit acts of violence or other 
acts which are likely to intimidate and are 
punishable in both States; and 

b. either: 

(1) strives to obtain influence in politics or 
commerce, especially in political bodies or 
organizations, public administrations, the 
judiciary, in commercial enterprises, 
employers* associations or trade unions or 
other employees* associations; or 
<2) associates itself formally or informally 
with one or more similar associations or 
groups, at least one of which engages in 
the activities described under subparagraph 
b (1). 

Article 7 

Extent of Assistance 

1. Compulsory measures referred to in Article ^ shall also 
be employed in the requested State even if the investigation 
or proceeding in the requesting State concerns acts which would 
not be punishable under the law in the requested State, or 
which are not listed in the Schedule, or neither. This para- 
graph is subject to the limitations of paragraph 2. 
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Z, Assistance under this Chapter shall be rendered in investir 
gabions or proceedings involving violations of provisions on 
taxes on income referred to in Article I of the Convention of 
May 2*1, 1951, for the Avoidance of Double Taxation with 
Respect to Taxes on Income only if, according to the informa-* 
tion furnished by the requesting State: 

a. the person involved in the investigation or 
proceeding is reasonably suspected by it of 
belonging to an upper echelon of an organized 
criminal group or of participating significantly, 
as a member,- affiliate or otherwise, in any 
important activity of such a group; 

b, the available evidence is in its opinion 
insufficient, for the purpose of a prosecution 
which has a reasonable prospect of success, to 
link such person with the crimes committed by 
the organized criminal group with which he is 
connected in the sense of paragraph 2 of 
Article 6; and 

e. it has been reasonably concluded by it that 
the requested assistance will substantially 
facilitate the successful prosecution of such 
person and should result in his imprisonment 
for a sufficient period of time so as to have 
a significant adverse effect on the organized 
criminal group. 

. 3. Paragraphs 1 and 2 apply only if the requesting State 

reasonably concludes that the securing of the information or 

evidence is not possible without the cooperation of the 

authorities in the requested State, or that it would place 

. ^ . -- the reouesting State or a state or 

unreasonable burdens on the reque 

canton thereof. 


» TI AS 2316 : 2 D ST 1753. 
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Article 8 


Applicable Procedure 

1. In all cases where this Chapter requires a reasonable 
suspicion or a reasonable conclusion, or the opinion of the 
requesting State, that State shall furnish to the requested 
State information in its possession on the, basis of which 
such suspicion, conclusion, or opinion has been arrived at. 
However, this shall not oblige the requesting State to 
identify the persons who have provided such information. 

Dpon application of the requesting State, the Central 
Authority of the requested .State shall treat any information 
furnished in the request as confidential. 


2, The central Authority of the requested State shall have 
the right to review the determination of the requesting State 
as to the applicability of this Chapter. It need not accept 
such determination where the suspicion, conclusion or opinion 
underlying such determination has not been made credible. 


}. In rendering assistance pursuant to paragraph 2 of Article 
7, all courts and authorities in the requested State shall apply 
such investigative measures as are provided for in its rules 
of criminal procedure. 


II. Provisions in municipal law which impose restriction, on 
tax authorities concerning the disclosure of information shall 
not apply to disclosure to all authorities engaged in the exe- 
cution Of a request under paragraph 2 of Article 7- This para- 
graph Shall not limit the applicability of provisions for dis- 
closure otherwis. provided by munioipal law. in the Contracting 

States. 
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Chapter HI 

OBWOATIOHS OP REQOEStED STATE IH EXECUTISG REQUESTS 
Article 9 

Beneral Provisions for Executing Requests 

1. Except as otherwise provides in this Treaty, a request 
shall be executed in accordance with the usual procedure 
under the laws applicable for investigations or proceedings 
in the requested State with respect to offenses cossnitted 
within its Jurisdiction. 

2, The requested State may, upon application by the request- 
ing State, consent to apply the procedures applicable in that 
State fors 

a. investigations or proceedings; and 

b. certification and transmission of documents, 
records or articles of evidence; 

to the extent that such procedures are not incompatible with 
the laws in the requested State. A search op seizure may only 
be made in accordance with the law of the place where the re- 
quest is executed. 

J. The appropriate Judicial officers and other officials in 
each of the two States shall, by all legal means within their 
powir, aaaiat In the execution of requests from the other State 


Article 10 


Duty to Testify in Requested State 

1. A person whose testimony or statement is requested under 
this Treaty shall be compelled to appear, testify and produce 
document., records and articles of evidence in the s««e manner 
and to the same extent as in criminal inve.tigations or pro- 
ceedinge in the requested State. Such person may not be ao com- 
peued'if the law in either ^ ^ ::rih 




such 
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the requesting State, the requested State shall, with respect 
thereto, rely on a certificate of the Central Authority of 
the requesting State. 


2. The Swiss Central Authority shall, to the extent that a 
right to refuse to give testimony or produce evidence is not 
established, provide evidence or information which would dis- 
close facts which a bank is required to keep secret or are 
manufacturing or business secrets, and which affect a person 
who, according to the request, appears not to be connected 
in any way with the offense which is the basis of the request, 
only under the following conditions: 

a. the request concerns the investigation or prosecution 
of a serious offense; 

b. the disclosure is of importance for obtaining or 
proving facto which are of substantial significance 
for the investigation or proceeding; and 

c. reasonable but unsuccessful efforts have been made 
in the United States to obtain the evidence or in- 
formation in other ways. 


3 . Whenever the Swiss Central Authority determines that facts 
of the nature referred to in paragraph 2 would have to be dis- 
closed in order to comply with the request, it shall request 
from the United States information indicating why it believe, 
that paragraph 2 does not prevent such disclosure. Where, in the 
opiniL Of the Swiss Central Authority, such belief has not been 
made credible, it need not accept the determination of the 
United States. 

4. Any acts of a witness or other person, in connection with 

the execution of a request, which would be punishable if com- 
the execuc ..ministration of justice in the requested 

mitted against the accordance with the 

State shall be ^ therein, regardless of the pre- 

laws and enforcement polieie 

..dure applied in executing the request. 
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Article 11 


locating Persons 

If in the opinion of the requestins State information as 
to the location of persons who are believed to be within the 
territory of the requested State is of importance in an in- 
vestigation or proceeding pending in the requesting Statea the 
requested State ehall make every effort to ascertain the where- 
abouts and addresses of such persons in its territory. 


Article 12 


Special Procedural Provisions 

1. Upon express application of the requesting State that the 
testimony or statement of a person be under oath or affirma- 
tion, the requested State shall comply with such request even 
in the event no provisions therefor exist in its procedural 
laws. In that event, the time and form of the oath or affirma- 
tion shall be governed by the procedural provisions applicable 
in the requesting State. VJhere an oath is incompatible with 
law, an affirmation nay be substituted, even though an oath 
has been requested, and teetimony or a etatement so obtained 
ehall be admitted in the requesting State as though given under 

oath. 

2. The presence of the suspect or defendant, hie eouneel or 
both, at the execution of a request will be permitted whenever 
the requeeting State eo requoste. 

}. (a) Where the presence of representatives of an authority 

in the requesting State at the execution of a request is re- 
quired by it. law in order to obtain admissible evidence, the 
requested State ahall permit such preaanea. 
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(b) Where the requested State agrees that the conplexity 
of the matter involved or other special factors described in 
the request for assistance indicate that such presence is 
likely to substantially facilitate a successful prosecution, 
it shall also permit such presence. 

(c) In other cases the requested State may also permit 
such presence upon application by the requesting State. 

(d) Nevertheless, if such presence would result in pro- 
viding to the United States facts which in Switterland a bank 
is required to keep secret, or facts which are manufacturing 
or business secrets therein, Switzerland shall permit such 
presence only where the requirements for disclosure in para- 
graph 2 of Article 10 have been met, 

(e) Switzerland may, furthermore, at any time in the 
course of the execution of a request, exclude such represen- 
tatives until it has been determined whether such requirements 
for disclosure arc met. 

It. Any person whose presence is permitted under paragraph 2 
or 5 shall have, in accordance with the procedures in the 
requested State, the right to ask questions which are not 
improper under the laws of either State, 

5. If in the requested State testimony or statements arc 
sought in aeeordanee with the procedures in the requesting 
State, persons giving such testimony or statements shall be 
entitled to retain counsel who may assist them during the 
proceeding. Such persons shall be expressly advised at the 
beginning of the proceeding of their right to counsel. After 
consent ha. been given by the Central Authority of the re- 
questing State, counsel may be appointed, if necessary. 

6. If the requesting State expressly requests that a verbatim 
transcript be taken, the executing authority .hall make every 
effort to comply. 
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Chapter IV 

OBLIOAtlONS OF REOUESTINO STATE 
Article 13 

Restrictions on Use of Testimony 

Any testimony obtained pursuant to this Treaty from a 
eitisen of the requested State, interrogated as a witness and 
not advised of his right to refuse testimony under paragraph 1 
of Article 10, may not be introduced as evidence against such 
witness in a criminal proceeding in the requesting State 
unless the prosecution is for an offense against the admi- 
nistration of justice. 


Article It 

Exclusion of Sanctions 

No eitisen of the requested State who has refused to give 
non-compulsory testimony or information or against whob com- 
pulsory measures had to be applied in the requested State 
pursuant to this Treaty shall be subjected to any legal 
sanction in the requesting State solely because he has exer- 
cised such rights as permitted under this Treaty. 


Article 15. 

Protection of Secrecy 


Evidence or information disclosed by the requested State 

v» 9 of Article XO Bh&Xl« if in the opinion 
purauant to requires and an applicatibn • 

of that State pMU disclosure to the 

to that ef eo s . eonstitutlonal requirements in 

fullest extent compatible with cones 

the requesting State. 
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Chapter V 

DOCUMENTS, RECOKDS AND AKUlCUtS Of EVIDENCE 
Article 16 


Court end Investigative Docunents 

1. Upon request, the requested State shall make available 
to the requesting State on the same conditions and to the 
same extent as they would be available to authorities per- 
fonsing comparable functions in the requested State the 
following documents and articles; 

a, judgments and decisions of courts; and 

b. documents, records, and articles of evidence, 
including transcripts and official summaries 

of testimony, contained in the files of a court 
or an investigative authority, whether or not 
obtained by grand juries. 

2. Items specified in subparagraph b of paragraph 1 shall 
be furnished only if they relate solely to a closed case, or 
to the extent determined by the Central Authority of the 
requested State in its discretion. 


Article 17 


Completeness of Documents 

All documents and records to be furnished, whether origi- 
nals or copies thereof or extracts therefrom, shall be com- 
plete and in unedited form except to the extent paragraph 1 
of Article 3 applies or the documents or records would dis- 
close facts described in paragraph 2 of Article 10 and the 
requirements of subparagraphs a, b and c thereof are not met. 
Upon applioation of the requesting State, the requested State 
shall make every effort to furnish original doouments and 
records . 
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Article 18 


Business Records 

1. If the production of a document, including a book, paper, 
statement, record, account or writing, or extract therefrom, 
other than an official document provided for in Article IS, 
of whatever character and in whatever form is requested, the 
official executing the request shall, upon specific request 
of the requesting State, require the production of such docu- 
ment pursuant to a procedural document. The official shall 
interrogate under oath or affirmation the person producing 
such document and examine it in order to determine if it is 
genuine and if it was made as a memorandum or record of an 
act, transaction, occurrence, or event, if it was made in the 
regular course of business and if it was the regular course 
of such business to make such document at the time of the act, 
transaction, occurrence or event recorded therein or within a 
reasonable time thereafter. 

2. The official shall cause a record of the testimony taken 
to be prepared and shall annex it to the document. 

J. If the official is satisfied as to the matters set forth 
in paragraph 1, he shall certify as to the procedure followed 
and his determinations and shall authenticate by his attesta- 
tion the document, or a copy thereof or extract therefrom, and 
the record of the testimony taken. Such certification and 
attestation shall be signed by the official and state his 
official position. The seal of the authority executing the 
request shall be affixed. 

A. Any person subsequently transmitting the authenticated 
document shall certify as to the genuineness of the signature 
and the official position of the attesting person or, if there 
are any prior certifications, of the last certifying person, 
the final certification may be made by: 
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a. an official of the Central Authority of the 
requested State; 

b. a diplomatic or consular official of the 
requesting State stationed in the requested 
State} or 

c. a diplomatic or consular official of the 
requested State stationed in the requesting 
State . 

5. Where a request under this Article pertains to a pending 
court proceeding, the defendant, upon his application, may 

be present or represented by counsel or both, and may examine 
the person producing the document as to its genuineness and 
admissibility. In the event the defendant elects to be present 
or represented, a representative of the requesting State or 
a state or canton thereof may also be present and put such 
questions to the witness. 

6. Any document, copy thereof, entry therein or extract there- 
from authenticated in accordance with this Article, and not 
otherwise inadmissible, shall be admissible as evidence of 

the act, transaction, occurrence or event in any court in the 
requesting State without any additional foundation or authenti- 
cation. 

7. In the event that the genuineness of any document authenti- 
cated in accordance with this Article is denied by any party 

to a proceeding, he shall have the burden of establishing to 
the satisfaction of the court before which the proceeding is 
pending that such document is not genuine in order for the 
doewsent to be excluded from evidence on such ground. 
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Article 19 
Official Records 

1. Upon request, the requested State shell obtain a copy of 
an official record, or an entry therein, and shall have it 
authenticated by the attestation of an authorized person. 

Such attestation shall be signed by, and state the official 
position of, the attesting person. The seal of the authority 
executing the request shall be affixed thereto. The procedures 
for certification set forth in paragraph t of Article 18 shall 
be followed. 

2. In addition to any provision therefor in the municipal 
law of the requesting State, a copy of any official record in 
the requested State, or entry therein, shall be admissible in 
evidence without any additional foundation or authentication 
if authenticated and certified as provided in paragraph 1 and 
otherwise admissible. 


Article 20 


Testimony to Authenticate Documents 

1. The Central Authority of the requested State shall have 
the authority to summon persons to appear in that State before 
representatives of the requesting State or a state or canton 
thereof in order to produce documents, records or articles of 
evidence supplied or to be supplied by the requested State 
and give testimony with respect thereto, whenever, under the 
applicable law in the requesting State, that is necessary for 
their admissibility in evidence in a criminal proceeding and 
such State makes a request to that effect. 
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2 . The Central Authority of the requested State shall have 
the right to designate a representative to be present at 
the proceeding under paragraph 1. He shall be entitled to 
object to questions which either: 

a. are incompatible with the law and practices 
in the requested State} or 

b. go beyond the scope of paragraph 1. 


Article 21 


Rights in Articles of Evidence 

If the requested State, a state or canton thereof, or a 
third party claims title or other rights in documents, records 
or articles of evidence, the production of which was requested 
or effected, such rights shall be governed by the law of the 
place where they have been acquired. An obligation for pro- 
duction or surrender under this Treaty shall take precedence 
over the rights referred to in the preceding sentence. These 
rights, however, remain otherwise unaffected. 
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Chapter VI 

SERVICE FOR REOUESTINO STATE 
AND RELATED PROVISIONS 


Article 22 


2046 


Service of Documents 

1. The competent authority in the requested State shall 
effect service of any procedural document, including a court 
judgment, decision or similar document, which is transmitted 
to it for this purpose hy the requesting State. Unless service 
in a particular form is requested, it may be effected by re- 
gistered mail. The requested State shall, upon application, 
effect personal service or, if consistent with the law in the 
requested State, service in any other form. 

2. The requested State may refuse to effect service of legal 
process on a person, other than a national of the requesting 
State, calling for his appearance as a witness in that State 
if the person to be served is a defendant in the criminal 
proceeding to which the request relates. 

3. A request must be received by the Central Authority of 
the requested State not later than 30 days before the date 
set for any appearance. This time limit must be taken into 
consideration when setting the date for the appearance and 
forwarding the request. This period may be shortened by the 
Central Authority of the requested State in very urgent cases, 

4. Froof of service shall be made by a receipt dated and 
signed by the person served or by a declaration specifying 

the fora and date of service and signed by the person effeeting 
it. 
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Article 23 


Personal Appearance 

1. When the personal appearance of a person, other than a 
defendant in the criminal proceeding to which the request 
relates, is considered especially necessary in the requesting 
State, such State shall so indicate in its request for service 
and shall state the subject matter of the interrogation. It 
will also indicate the kind and amount of allowances and ex- 
penses payable. 

2. The executing authority shall invite the person served 
to appear before the appropriate authority in the requesting 
State and ask whether he agrees to the appearance. The re- 
quested State shall promptly notify the requesting State of 
the answer. 

3. If requested by the requesting State, the requested State 
way grant an advance payment to the person agreeing to appear, 
This shall be recorded on the document calling for his appear- 
ance and taken into consideration by the requesting State 
when making payment. 


Article 2lt 


Effect of Service 


1. A person, other than a national of the requesting State, 
who has been served with legal process calling for his appear- 
ance in the requesting State, pursuant to Article 21, shall 
not be subjected to any civil or criminal forfeiture, other 
legal sanction or measure of restraint because of his failure 
to comply therewith, even if the document contains a notice 
of penalty. 
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2. The effect in the proceeding to which any procedural 
document served pursuant to Article 22 relates, arisins from 
a refusal to accept it or comply therewith, shall be governed 
by the law in the requesting State. 

3. Service of a procedural document pursuant to Article 22 
on a person, other than a national of the requesting State, 
doea not confer jurisdiction in the requesting State. 


Article 25 

Compelling Testimony in Requesting State 

1. A person appearing before an authority in. the requesting 
State pursuant to a legal process served under this Treaty 
may not be compelled to give testimony, make a statement or 
produce a document, record or article of evidence if under 
the law in either State he has a right to refuse, or if para- 
graph 2 below Is applicable. Such a right shall be deemed to 
exist in the requested State to the extent that it could be 
invoked there if the acts which are the subject of the in- 
vestigation or proceeding had been committed within its juris- 
diction. 

2. Such a person appearing before an authority in the United 
States may only be compelled to give testimony, make a state- 
ment or produce a document, record or article of evidence 
which would disclose facts described in paragraph 2 of 
Article 10 to the extent that the requirements of subpara- 
graphs a, b and c thereof are met. 

3. If any person claims that a right to refuse, pursuant to 
paragraph 1, exists in the requested State, or Invokes the 
restrictions of paragraph 2, the requesting State shall in 
that regard rely on a certificate of the Central Authority 
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of the requested State except that, after due consideration 
of the certificate, the requesting State may make its own 
deteralnation as to the applicability of subparagraphs a, 
b and 0 of paragraph 2 of Article 10. 


Article 26 


Transfer of Arrested Persons 

1. A request pursuant to Article 22 may also be made if a 
person held in custody by an authority in the requested State 
is needed as a witness or for purposes of confrontation be- 
fore an authority in the requesting State, 

2. The person in custody shall be made available to the 
requesting State if: 

a. he consents; 

b. no substantial extension of his custody is 
anticipated; and 

c. the Central Authority of the requested State 
determines that there are no other important 
reasons against the transfer, 

3. Execution of the request may be postponed for as long as 
the presence of the person is necessary for a criminal in- 
vestigation or proceeding in the requested State. 

*t. The requesting State shall have authority, and be 
obligated, to keep the person in custody unless the requested 
State authoriies his release. The requesting state shall 
return the person to the custody of the requested State as 
soon as circumstances permit or as otherwise agreed. That 
person, however, shall have the right to use such remedies 
and recourses as are provided by the law in the requesting 
State to assure that his custody or return is consistent with 
this Article and the Constitution of that Stats. 
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5. Th» requesting State shall not decline to return a person 
transferred solely because such person is a national of that 
State, 


Article 27 


Safe Conduct 

1, A person appearing before an authority in the requesting 
State pursuant to legal process served under this Treaty 
shall not be prosecuted or, except as provided in paragraph 4 
of Article 26, be detained or subjected to any other restric- 
tion of his personal liberty in that State with respect to 
any act or conviction which preceded his departure from the 
requested State. 

2. The restrictions of paragraph 1 shall not apply as to a 
person of whatever nationality appearing for the purpose of 
answering a criminal charge with respect to any act or con- 
viction which is mentioned in the document calling for his 
appearance, or a lesser included offense. 

3. The safe conduct provided in this Article shall cease if 
ten days after the person appearing has been officially noti- 
fied that his appearance is no longer required be has not 
used the opportunity to leave the requesting State or, after 
having left it, has returned. 
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Chapter VII 
GENERAL PROCEDURES 

Article 26 


Central Authority 

1. Requests for assistance shall be handled by a Central 
Authority. For the United States, the Central Authority shall 
be the Attorney General or his designee. For Switzerland, the 
Central Authority shall be the Division of Police of the 
Federal Department of Justice and Police in Bern. 

2. Such requests which are approved by the Central Authority 
of the requesting State shall be made by that Authority on 
behalf of federal, state or cantonal courts or authorities 
which by law have been authorized to investigate or prosecute 
offenses, 

5, The Central Authorities of the two States may communicate 
with each other directly for the purpose of carrying out the 
provisions of this Treaty. 


Article 29 


Content of Requests 

1, A request for assistance shall indicate the name of the 
authority conducting the investigation or proceeding to which 
the request relates and insofar as possible shall also indicate 

a. the subject matter and nature of the investigation 
or proceeding and, except in cases of requests for 
service, a description of the essential aett 
alleged or sought to be asoertainsd; 
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b. the principal need fer the evidence or information 
Bought; and 

0 . the full name, place and date of birth, address 
and any other information which may aid in the 
identification of the person or persons who are 
at the time of the request the subject of the 
investigation or proceeding. 

Such requests, to the extent necessary and insofar as 

passible, shall include: 

a. information described under subparagraph o of 
paragraph 1 concerning any witness op other person 
who is affected by the request; 

b. a description of the particular procedure to be 
followed; 

e. a statement as to whether sworn or affirmed 
testimony or statements are required; 

d. a description of the information, statement or 
testimony sought; 

e. a description of the documents, records or 
articles of evidence to be produced or preserved 
as well as a description of the appropriate 
person to be asked to produce them and the form 
in which they should be reproduced and authenti- 
cated; and 

f. information as to the allowances and expenses to 
which a person appearing in the requesting State 
will be entitled. 
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Article 30 


Language 

1. Requests for assistance and all accompanying documents 
shall be accompanied by a translation into French in the case 
of a request to Switterland, and into English in the ease of 
a request to the United States. The Swiss Central Authority 
may, wheneeer necessary, request a translation into Cerman 
or Italian instead of French. 

2. The translation of all transcripts, statements, or docu- 
ments made, or documents or records obtained, in executing 
the request shall be incumbent upon the requesting State, 


Article 31 


Execution of Requests 

1. If. in the opinion of the Central Authority of the re- 
quested State, a request does not comply with the provisions 
of this Treaty, it shall immediately so advise the Central 
Authority of the requesting State, giving the reasons there- 
for. The Central Authority of the requested State may taXe 
such preliminary action as it may deem advisable. 

2. If the request complies with the Treaty, the Central 
Authority of the requested State shall transmit the request 
for execution to the federal, state or cantonal court or 
authority having jurisdiction or selected by the Central 
Authority as appropriate. The court or authority to which a 
request is transmitted shall have all of the jurisdiction, 
authority and power in executing the request which it has in 
investigations or proceedings with respsct to an offsnse com- 
mitted within its jurisdiction. In the ease of a request by 
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Switserland, this paragraph shall authorize the use of grand 
juries to compel the attendance and testimony of witnesses 
and the production of documents, records and articles of 
evidence. 

J. The court or authority to which a request is transmitted 
pursuant to paragraph 2 shall, when necessary, issue a proce- 
dural document in accordance with its own procedural law to 
require the attendance and statement or testimony of persons, 
or the production or preservation of documents, records or 
articles of evidence. 

4. With the consent, of the Central Authority of the requesting 
State, execution of a request may be encrusted to an appropriate 
private party, if circumstances so require. 

5. A request shall be executed as promptly as circumstances 
permit . 


Article 32 

Return of Completed Requests 

1, Upon completion of a request, the executing authority 
shall return the original request together with all informa- 
tion and evidence obtained, indicating place and time of exe- 
cution, to the central Authority of the requested State, The 
latter shall forward it to the Central Authority of the re- 
questing State. 

. e records or articles of evidence 

2. The delivery of documents, recor 

may be postponed if they are needed in an official action 
pending in the requested State and. in case of documents or 
records, copies have bean offered to the reque.ting State. 
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Article 3'i 
Inability to Oonply 

The requested State shall promptly inform the requesting 
State with a brief statement of the reasons when a request 
cannot be fully complied with because; 

a. of the limitations of this Treaty; 
b< after diligent search, the person whose 

testimony or statement is sought or who is 
to be served cannot be located or is believed 
to be dead; 

0 . after diligent search, the evidence cannot be 
located; or 

d. of other physical impediments. 

Article 

Costs of Assistance 

1. The following expenses incurred by an authority in the 
requested State in carrying out a request shall, upon appli- 
cation, be paid or reimbursed by the requesting State: travel 
expenses; fees of experts; costs of stenographic reporting by 
other than salaried government employees; costs of inter- 
preters; coats of translation; and fees of private counsel 
appointed with the approval of the requesting State for a 
person giving testimony or for a defendant. 

2. No reimbursement shall be claimed for any other expenses. 

J. All expenses incurred in relation to a request pursuant 
to Article 26 shall be borne by the requesting State. 

«. No bond, guarantee, or other security for the expected 

costs shall be required. 
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Article liS 

Return of Articles of Evidence 

Any original documents, records or articles of evidence, 
delivered in execution of a request, shall te returned by the 
requesting State as soon as possible, unless the requested 
State declares that return will not be required. However, 
an authority in the requesting State shall be entitled to 
retain articles for disposition in accordance with its law if 
such articles belong to persons in that State and if no title 
or other rights are claimed in such articles by a person in. 
the requested State, or if any claims with respect to such 
rights have been secured. 
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Chapter VIII 

NOTICE AND BEVIEW OP DETERMINATIONS 
Article 36 
Notice 

Upon receipt of a request for assistance, the requested 
State shall notify! 

a. any person from whom a statement or testimony 
or documents, records, or articles of evidence 
are sought; 

b. any suspect or defendant in a criminal investigation 
or proceeding in the requesting State who resides 
in the requested State if the municipal law in 

the requesting State generally or for admissibi- 
lity of evidence so requires, and that State so 
requests; and 

c. any defendant in a criminal proceeding in the 
requesting State, where the law in the requested 
State requires such notice. 

Article 37 

Review of Determinations 

1. The existence of restrictions in this Treaty shall not 
give rise to a right on the part of any person to take any 
action in the United States to suppress or exclude any 
evidence or to obtain other judicial relief in connection 
with requests under this Treaty, except with respect to 
paragraph 2 of Article 9; paragraph 1 of Article 10; 

Article 13; paragraph 7 of Article 18; paragraph 1 of 
Article 25; and Articles 26 and 27, 
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2i The right to and proeedures for appeal in Switaerland 
againat decisions of Swiss authorities in connection with 
requests under this Treaty shall be regulated in accordance 
with this Treaty by domestic legislation. 

3. In the case of any claim that a State, either as the 
requesting State or the requested State, has failed to comply 
with obligations imposed by this Treaty and as to such claim 
a remedy is not provided by paragraph 1 or 2, the claimant 
may inform the Central Authority of the other State. Where 
such claim is deemed by that other State to require explana- 
tion, an Inquiry shall be put to the first-mentioned State; 
if necessary, the matter shall be resolved under Article 3S. 
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Chapter IX 
FIKAL PROVISIONS 


Article 38 


Effect on Other Treaties and Municipal Laws 

1. Whenever the procedures provided by this Treaty would 
facilitate assistance in criminal matters between the Contract- 
ing Parties provided under any other convention or under the 
law in the requested State, the procedure provided by this 
Treaty shall be used to furnish such assistance. Assistance 
and procedures provided by this Treaty shall be without pre- 
judice to, and shall not prevent or restrict, any available 
under any other international convention or arrangement or 
under the municipal laws in the Contracting States. 

2. ?hiB Treaty shall not prevent the Contracting Parties 
from conducting investigations and proceedings in criminal 
matters in accordance with their respective municipal laws. 

J. The provisions of this Treaty shall take precedence over 
any inconsistent provisions of the municipal laws in the 
Contracting States, 

l(. The furnishing of information for use in cases concerning 
taxes which come under the Convention of Hay It, 1951, for 
the Avoidance of Double Taxation with Respect to Taxes on 
Income, shall be governed exclusively by the provisions there- 
of, except for investigations or proceedings described in 
Chapter II of this Treaty to the extent that the conditiona 
in paragraph 2 of Article 7 satisfied. 
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Article 

Consultation ana Arbitration 

1. When it appears advisable, representatives of the 
Central Authorities nay exchange views in writing or meet 
together for an oral exchange of opinions on the inter- 
pretation, application or operation of this Treaty generally 
or as to a specific case. 

2. The Central Authorities shall endeavor to resolve by 
mutual agreement any difficulties or doubts crising as to 
the interpretation or application of this Treaty. Any dispute 
between the Contracting Parties as to the interpretation or 
application of the present Treaty, not satisfactorily resolved 
by the Central Authorities or through diplomatic negotiation 
between the Contracting Parties, shall, unless they agree to 
settlement by some other means, be submitted, upon request 

of either Contracting Party, to an arbitral tribunal of three 
members. Each Contracting Party shall appoint one arbitrator 
who shall be a national of that State and these two arbitrators 
shall nominate a chairman who shall be a national and resident 
of a third State. 

j. If either Contracting Party fails to appoint its arbitrator 
within three months from the date of the request for the sub- 
mission of the dispute to arbitration, he shall be appointed, 
at the request of either Party, by the President of the Inter- 
national Court of Justice. 

4. If both arbitrators cannot agree upon the choice of a 
chairman within two months following their appointment, he 
shall bo appointed, at the request of either Contracting 
Party, by the President of the International Court of Justiee, 
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5. If, in the eases specifies under paragraphs 3 and the 
President of the International Court of Justice is prevented 
from acting or is a national of one of the Parties, the 
appointments shall be made by the Vice-President. If the 
Vice-President is prevented from acting or is a national of 
one of the Parties, the appointments shall be made by the 
next senior Judge of the Court who is not a national of 
either Party. 

6. Unless the Contracting Parties decide otherwise, the 
tribunal shall determine its own procedure. 

7. The decisions of the tribunal shall be binding on the 
Contraoting Parties. 


Article tO 
Definition of Terms 
I, In this Treaty: 

a. the terms "requesting State" and "requested State" 
shall be deemed to mean the United States of 
America or the Swiss Confederation, as the context 
requires; 

b. the term "state" or "states" shall be deemed to 
mean any one or more of the states of the United 
States of America, its territories and possesaiona, 
the District of Columbia and the Commonwealth of 
Puerto Rico, as the context requires; 

0. the term "canton" or "cantons" shall be deemed to 
mean any one or more of the cantons Of the Swiss 
Confederation; 
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d, in any place where the word "in" precedes "request- 
ing State" or "requested State", the phrase is uced 
to refer to all of the territory under the juris- 
diction of the United States including its states 
as defined in subparagraph b, and subdivisions 
thereof, or to the territory of Switzerland, includ- 
ing its cantons, as, and to the extent, the context 
requires; and 

e. references to law or procedure in the requesting 
State or law or procedure to be used in executing 
requests, are, respectively, intended to refer to 
the law or procedure which is applicable to the 
investigation or proceeding being conducted or 
which would ordinarily be used in comparable in- 
vestigations or proceedings by the authority execut- 
ing the request, 

2, Vhere a provision of this Treaty requires the use of a 
seal by an authority, other than the Central Authority, that 
authority may employ a hand stamp in lieu thereof, if that 
authority customarily uses such a stamp in connection with its 
own matters of like importance. The imprint of such stamp 
shall be treated as a seal for the purposes of this Treaty 
and the admissibility of evidence. 

5. The expression "articles of evidence" shall not be 
construed to exclude items which may not be admissible in 
evidence . 

<(. Provisions in this Treaty as to admissibility of evidence 
shall not affect the principle of free consideration of evi- 
dence insofar as the courts of Switzerland are concerned. 
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5 . References to assistance requires to be, or which may 
be, furnished pursuant to this Treaty shall be deemed to 
include assistance of a compulsory as well as noncompulsory 
nature . 

6. References to a "request" or "request for assistance" 
shall be deemed to include any attachments and supplements 
thereto. 

7. References to "acts" in connection with offenses shall 
be deemed to include omissions. 

8. The tenn "defendant" shall, unless the contest otherwise 
indicates, be deemed to include a suspect who is a subject 
of an investigation. 

9. The term "counsel" shall be deemed to mean counsel 
admitted in either State. 

10. The term "antitrust laws", as applied to laws in the 
Onited States, refers to those provisions compiled in 
Chapter 1, Title 15, United States Code, and Chapter 2 of 
the same Title up to but not including Section 77a, et seq. 


Article *11 


Entry into Force and Termination 

1. This Treaty shall be ratified and the instruments of 
ratification shall be exchanged at Uashington as soon as 
possible. 
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2. This Treaty shall enter into force 180 days after the 
date of the exchange of the instruments of ratification [’] and 
apply with respect to acts committed before op after entry 
into force of this Treaty. 

5. This Treaty may be terminated by either Contracting 
Party at any time after five years from entry into force, 
provided that at least six months prior notice of termina- 
tion has been given in writing. 


IN WITNESS WHEREOF the Plenipotentiaries have signed this 
Treaty . 

OONE at Bern, in duplicate, in the English and German lan- 
guages, the two texts being equally authoritative, 
this 25th of May, 1973. 


For the President of the 
United States of America i 


For the Swiss Federal Councils 




4 -. iudi'iiAdAV' 


[SEAL] 


Jan. 23, 1977. 

• Waiter J. Stoessel 
“ Shelby Cullom Davis 
‘ A, Weitnauer 
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SCHEDULE 

OFFENSES FOR WHICH COMPULSORY MEASURES ARE AVAILABLE 


1 . Murder 

2 . Voluntary manslaughter 

3. Involuntary manslaughter 

A. Halieious wounding, inflicting grievous bodily harm 
intentionally or through gross negligence. 

5. Threat to commit murder; threat to inflict grievous 
bodily harm. 

6. Unlawful throwing or application of any corrosive 
or injurious substances upon the person of another. 

7. Kidnaping; false imprisonment or other unlawful 
deprivation of the freedom of an individual. 

8. Willful nonsupport ‘ or willful abandonment of a isinor 
or other dependent person when the life of that minor 
or other dependent person is or is likely to be 
injured or endangered. 

9. Rape, indecent assault 

10. Unlawful sexual acts with or upon children under the 
age of sixteen years. 

11. Illegal abortion. 

12. Traffic in women and children. 

13. Bigamy. 

14. Robbery. 

15. Larceny; burglary; house-breaking or shop-breaking. 

16. Embezzlement, misapplication or miause of funds. 
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X7. Extortion} blackmail, 

18. Receiving or transporting money, securities or 
other property, knowing the sane to have been 
embezzled, stolen or fraudulently obtained. 

19. Fraud, including: 

a. obtaining property, services, money or securities 
by false pretenses or by defrauding by means of 
deceit, falsehood or any fraudulent means; 

b. fraud against the requesting State, its states 
or cantons or municipalities thereof; 

c. fraud or breach of trust committed by any person; 

d. use of the mails or other means of communication 
with intent to defraud or deceive, as punishable 
under the laws of the requesting State. 

20. Fraudulent bankruptcy. 

21. False business declarations regarding companies and 
cooperative associations, inducing speculation, 
unfaithful management, suppression of documents. 

22. Bribery, including soliciting, offering and accepting. 

25. Forgery and counterfeiting, including: 

a. the counterfeiting or forgery of public or 
private securities, obligations, instructions 

to make payment, invoices, instruments of credit 
or other instruments; 

b, the counterfeiting or alteration of coin or 
money ; 

C, the counterfeiting or forgery of public seals, 
stamps or marks ; 

d. the fraudulent use of the foregoing counter- 
feited or forged articles; 

e. knowingly and without lawful authority, making, 
or having in possession any instrument, instru- 
mentality, tool or machine adapted or intended 
for the counterfeiting of money, whether coin 
or paper. 
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24. Knowingly and willfully oalcing, directly or through 
another, a false, fictitious or fraudulent statement 
or representation in a matter within the jurisdiction 
of any department or agency in the requesting State, 
and relating to an offense mentioned in this Schedule 
or otherwise falling under this Treaty. 

25. Perjury, subornation of perjury and other false 
statements under oath. 

26. Offenses against the laws relating to bookmaking, 
lotteries and gambling when conducted as a business. 

27. Arson, 

28. Willful and unlawful destruction or obstruction of a 
railroad, aircraft, vessel or other means of 
transportation or any malicious act done with intent 
to endanger the safety of any person travelling upon 
a railroad, or in any aircraft, vessel or other means 
of transportation. 

29. Piracy} mutiny or revolt on board an aircraft or vessel 
against the authority of the captain or commander of 
such aircraft or vessel; any seiture or exercise of 
control, by force or violence or threat of force or 
violence, of an aircraft or vessel. 

30. Offenses against laws (whether in the form of tax laws 
or other laws) prohibiting, restricting or controlling 
the traffic in, importation or exportation, possession, 
concealment, manufacture, production or use of: 

a. narcotic drugs, cannabis sativa-L, psychotropic 
drugs, cocaine and its derivatives; 

b. poisonous chemicals and substances injurious 
to health; 

c. firearms, other weapons, explosive and incen- 
diary devices; 

when violation of such laws causes the violator to be 
liable to criminal prosecution and iropriaonment. 
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31. Unlaaful obstruction of eourt proceedings or proceedings 
before governmental bodies or interference with an in- 
vestigation of a violation of a criminal statute by the 
influencing, bribing, impeding, threatening, or injuring 
of any officer of the court, juror, witness, or duly 
authorized criminal investigator. 

32. Unlawful abuse of official authority which results in 
deprivation of the life, liberty or property of any 
person. 

33. Unlawful injury, intimidation or interference with 
voting or candidacy for public office, jury service, 
government employment, or the receipt or enjoyment of 
benefits provided by government agencies. 

3lt. Attempts to commit, conspiracy to commit, or participa- 
tion in, any of the offenses enumerated in the preceding 
paragraphs of this Schedule; accessory after the fact 
to the commission of any of the offenses enumerated in 
this Schedule. 

35, Any offense of which one of the above listed offenses 
is a substantial element, even if, for purposes of 
jurisdiction of the United States Oovernement, elements 
such as transporting, transportation, the use of the 
malls or Interstate facilities are also included. 
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STAATSVERTRAa EVISCliEH DEN VE.HEINI0TEK 
STAATEN VON AHERIKA UND OEH SCHWEI2E- 
RISCHEN EIDCENOSSENSCnAl-’T liEEER OEOEK- 
SEITIGE HECIITSHILPE IN STRAFSACHEN 
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IKhALTSVEBZEICHNIS 

Kapitel 1 
AnwenaunesSereich 


Artikel 1 
Artikel 2 
Artikel 3 
Artikel A 
Artikel 5 


Verpriicntunc zur Kechtshilfe 
Urianwendbarkeit des Vertracs 
Kechtshilfe nach Ermessen 
Zwar-iiSfiaasnahiiien 

Besehriinkunt; der Verwendung von Inrormationen 


Kapitel II 

Besondere Vorschriften tlder 
das ori,aniaierte Verbrechen 

Artikel 6 Allgoiaeine Voraussctzungcn 

Artikel 7 Umfani; der Reehtshilfe 

Artikel 8 Verfahren 


Kapitel III 

Pflichten des crsuchten Staats 
bei der Ausfilnrunc von irsuenen 


Artikel 9 

Artikel 10 
Artikel 11 
Artikel 12 


Allgeiaeino Vorsciiriften iiber 
die Ausfuhrunc von Krsacnen 

Aussagepflicht iw ersuenten 8taat 

Aufonthaltsentittlung 

Besondere Verfahrensvorschriften 


Kapitel IV 

Pflichten des ersuchenden Staats 

Artikel 13 Ueschriinkunc der Verwendung von 

Zeugenaussacen 

Artikel 14 Ausschluss von Sanktionen 

Artikel 15 Geheimnlsschutz 
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Kapitel V 

SchriftstUckc, Akten und Ueweid3t£icke 


Artikel 

16 

Cerichts- und tintersuchunEsakten 

Artikel 

17 

Veils tSndiEkeit oer Sehriftstflcke 

Artikel 

16 

Gesohaftspapiere 

Artikel 

19 

Oorfcntliche Urkunden 

Artikel 

20 

ZcuEcnucwcis zur denlaubiEunE 
von SchriftstUcken 

Artikel 

21 

Kechte an BcwcisstQcken 


Kapitel VI 


Zustcllunijen fur den ersucnendcn 
Staat una veniandte ueaciiuiiuncen 


Artikel 22 
Artikel 23 
Artikel 2A 
Artikel 25 
Artikel 26 
Artikel 27 


Zustcllunt; von SciiriftstUcken 
Peraonlioiics Erscheinen 
Wirkuni^en der Zustelluni; 

Erzwincunc uer Aussace ira ersucnendcn Staat 
ZufUhruiiE von iiSltlinten 
Ereies Oeleit 


Kapitel VII 

Allceiiieino Vcrfanronavorschriften 


Artikel 

2B 

Zentralstelle 

Artikel 

29 

Iniialt oer Ersuchen 

Artikel 

30 

Spracne 

Artikel 

31 

Ausfuhrunt; der Ersuchen 

Artikel 

32 

nOckscndunE dea vollzoEcnen Ersucnens 

Artikel 

33 

Unmdclichkeit der Ausfahruni; 

Artikel 

34 

Koeten Uer Rcchtshilfe 

Artikel 

35 

RUckcaoe aoennittelter Deweismittcl 
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Kapitei VIII 

iienacnrichtitiunc;* lieberprUfunc von Entacheiuen 

ArtikeX 36 Bcnachricntii;un^ 

ArtikeX 37 UeberprUfunc von Entscrteioen 

XapitcX IX 
ScnlussbcstiR;n.unEen 


ArtikeX 

}8 

Vorhhltnia zu ariaoren Vcrtriiccn 
una zuiu aanOcarcciit 

Artikcl 

i'i 

Meinunijsauatausch. Schiedscericht 

ArtikeX 

HO 

beoeutunc von Uebriffen 

ArtikeX 

HI 

Inkrarttretcn und KUndibunb 


Annanj; 


Liste aer Gtrartaten, wol'Ur bei uer itecbtshiiro ii:wanj;st3a0a‘* 
nahmcn zuXiiaalc Blnd« 
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STIAATSVERTHAG ZWlGChlirt Obii VEKlilNIGTEW SVAATEIl VON AMEHIKA 
U.-iD DEH SCKWEIZEHIGCKEfJ EIDOENOSSENSCiJAi'T 
UEUER GECEKShlTIOE REUKTSiilU-’E IH SliUPSAChHil 


Der rrSsicicnt der Vereinijjten Staaten von Amcrika 
und 

dar Schweizeriacha bunoesrac, 

von Wunscne i;eieitet> einen SCaatsvertra^^ 

Uber cecenseititie Hecntsnilfe in StraToacnen abzuschliessen* 
haben zu dieaem 6weckc zu ihrcn bevolUi^cntiLvcn ernannt: 


Uer PrUsiacnt der Vereinit;tcn Staatcn von Amcrika: 
herrn U'alter J. 3toesscl jun. 

Assistant Secretary of State for liuropean Afraira 

herrn Shelby C'ullow Davis 

Ausscroruentlichcr und bevollriachti^tcr 
botsenafter der Voreinitjtcn Staaten von 
Amcrika in tier Senweiz 

Der Scnweizerische bundosrat: 

Herrn Ur. Albert Weitnauer - 

Scnweizeridcner Dotschafter in Crossbritannien 

•die, nach Austausen ihrer in c^ter und cehttriuer Form befundenen 
Vollmachten, foltienaoa vereinbart haben: 
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Kapitel I 
ANWEiOUriGSiltRiilCn 

Artikel 1 

Verpfliciitunt zur ilecnta'niire 

1. i)ie Vertraijsparteien verpflichten sich, cu'iaSss acn Ue~ 

St icmiutVtien dieses Vertracs einanuer Keentsdilfe zu leisten 

a. in iirmittlunijs- ouor Ccricntsverfahren wocsn atraf- 
barer Hanulutiyon, dercn Ahndunc untcr aie Cericats* 
barkeit ues ersuchenden Gtaats Oder eines seiner 
Olieustaaten rant; 

b* ourcU iiuckoSee an acn ersucbendcn Staat Oder cinen 

seiner Gliedstaaten von Oei;enst!inden Oder VermGj^ens- 
werten, welche innen c^b^^ren und durcb solcne Jiand- 
luneen erlanct v.’oraen sind; 

c, in Verfanrcn Uber jintscnSdicunc fUr untereciitrorticte 
iiaft infclLe einer ceiaUss diesem Vcrtrac cetroi'fenen 
Massnanme . 

2* bine in ersucnenden Gtaat straibare Handlunt^ its atnnc die* 
ses Vertraes lie[;t vor, wenn in oiesem itaat oecriindeter Ver- 
uacht bestent, dass handluni;en verUbt wordcn sind, die einen 
Straftatbestand erfilllen. 

3. Sie zustandiben lJeii8raon acr Vertratsparteien kdnnen ver- 
einbaren, dass Rechtsnilfe naoh diesem Vertrat auch Cbleistet 
wird in er^Unzenuen Verwaltuncsverfahren Uber Massnahnen, die 
iiessn den Tdter einer under dicsen Vertrat fallenden strafbaren 
. Handlunu getroffen werden kSnnen. Solche Vereinbarungen erfol- 
gen durch Auatauscn diplomatiacher Noten. 
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It. Die Rechtsnilfe umfasst, ist jedoch nicht beacnrSnlct auf: 

a. die i’eststellunc des Aufenthaltes und oer Adresae 
von Personen; 

b . die Abnanne von Ueutenauasacen Oder anderen dr- 
klKruncen; 

c. die Kerauanabe Oder Sicherstellunc von Cerichts- 
akten, SehrirtatOcken ouer sonaticen beweiaatiicken; 

d. die 2ustellun(j von Cerients- oaer Verwaituntsaobrift- 
etdcken; und 

e. die Bedlaubiuunc von SchriftatUeken. 

A rbikel 2 

Unanwendbariieit ues Vertra£;s 

1. Dieaer Vertratj ist nicnt anwendoar auf: 

a. Auslieferunt Oder Veriiartunt strafrechtlich verfolc* 
ter Oder vcrurteiltcr Peraonen; 

b. Vollstreckund von Strafentaoheiocn; 

c. Krmittlunden odor Verfanren 

(1) wecen einor atrafbaren Hanulund. die vois er- 
auchten Staat aia eine politiaehe Oder ala cine 
niic einer aolonen iuaai;inenhanc;cnac stral'bare 
Handlund aitdeaencn wird; 

(2) wecen einor atrafbaren Hanalui>c> oie eine Ver- 
letaunc militdriscner Fflicbten uaratclltj 

(3) wecen llandlunccn einer iin erauchenden Staat 
unter MilitSrcerichtsbarkeit stehenden Peraon, 
welche in diese»it staat eine Straftat nach deni 
Hilitbratrafceaetz darstellen, ira ersucnten 
Staat aber nicnt strafbar- aind, falla aie von 
einer in diesem Staat nicht unter Militfirco- 
richtebarkeit etehenden Peraon becancen werden; 
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aan» Vollzui; von Kartell- Oder Antitrusti^e- 
setzenj oucr 

(5) wei;en Verletzun*; von Vorscnrirten Uber bteuern 
sowie Uuer SSollabi^aoen, staatlic'nc Honopol^;©- 
biihrcn und aen Zahlunt;sverkchr mit ucm Ausland^ 
aua^enoi;u;;en fUr Straftaten, die unter Kumnier 26 
und 30 in aer den Vertrac Liste 

(Listc) aufcerihrt sind, sowie fUr daB.it susan- 
tncnhiknt;ende Straftaten nach Nunner 3** und 35 
dieser Listc . 

2. Ersuchen, die der Strafverfolcunu einer in Artikcl 6 Ab- 
satz 2 beschriebenen Person uicnen, wird jedoch entsprochen, 
wenn sie sicn auT Ermittlunjjen und Verfanreu aer in Absatz 1 
buchetabe c Zifforn (1), (b) und (5) erwnhnten Art beziehen und 

a. im Falle acr Ziffern (1) und (^i) eine Tat betrefren, 
die zur UnterstUtzur.^ uer ZvjecVcc einer in Artikel 6 
Absatz 3 beschriouenen ori:ani5ierten Verbrechercruppe 
bec®ini;;cn worden ist, OQcr 

b. iw Falle cier Ziffer (5) die einschll-iLibon Voraus- 
setzunuen nach Artikel 7 erfUllt sind, 

3. UcitrSce zur Sozialversicherunt; und brfentlicnen Kranken-, 
versicneruni^ celten* auch wenn sie als Steuern erhoben werden* 
fUr die Zweeke dieses Vortrai;.s nicht als Steuern. 

4. Errailen uie in einem Ersuchen besc.hricbenen itanulunccn 
uio c^setzlicncn F.erkmale eincs Scrartatbestanues » fCIr Uussen 
Verfoluunu Heentshilfe celoistet werden muss oaer Kanh. wie 
auch eines Tatbestandes . worur keine iiechtshiXfe celeiatet wird, 

BO Wird dem Ersuehen nicht eotsprochen. «enn nach detr. Secht 

068 ersuebten Staats eine Strafe nur wegen des leteteren Tat- 
beetandes verhSnet warden icdnnte. ea bbI denn, uaaB dieser in 
der Liste aufeefUnrt ist. 
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Artikel 3 

Hecntsnilfe nach Lriaessen 

1. Die Recnushilfe kann verweijjert weraen, soweit: 

a* aer ersucnte Staat tier Ansicht ist, dass die hv- 

Icuiijuni; dea Ersuchcns ceeignet v/arc, die Souveritni- 
t/it* aichernoit ouer Snnliche wcaentiiche Interes- 
sen 3t‘inea Lanucs» zu boeintrSchticen; 
b. aas iirsucncn sich auf die Strafvcrfolt^un:; eincr an- 
ciercn, als eincr untcr Artikel 6 Abuatz 2 fallenUen 
Person bezieat unu Handlun(;cn betriTft, auf^rund 
ucrer sic im ersuebten Staat we^jen eincr in) wesent- 
licficn entsprechcncien Straftat rcchtakrUftii; frei- 
i^eoprocnen ooer verurteilt wurUe, unu cine 
verniinijte Sanktion nocn volizo^^*^ wire Oder bereits 
vollzoL,en ist. 

2. Vor Ablennuni; eines Lrsuchens iiacn Absatz I prdTb our er- 
suente Staac, ob die Rochtshilfo unter Aul’luce dor inw er- 
forocriicn eracheinenuen Ucdint;uni;en bewiilit;t worden kann. 
3eacnlie36C cr dies, ao mUssen die auferXet;i;en bedini^unuen im 
erauehenden Staat ein^jcnalten werden. 


Artikel 


Zwanu3raassnahr.ien 

Ii In ersuchten Staat dtirTen bei AusTUhrunt; eines. Krauchons 
nur i£wan{;sma3snahiiien an(;ewendet werden, die 5oin Hecht fdr Sr- 
nittlunQS*' Oder Gerichtsverrahren wegen exner seiner Ceriebts— 
barkeit unterworfenen KanUlunc vorsieht. 

i 


' See footnote on p. 2028. 
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2. Solcho Massnanraen aollen, selbst wenn das nioht ausdriiok- 
lioii verlanct wirci, an^ewendet weroen, aber nur dann, >ienn 
die Kandlunc, die das Ersachen betrifft, die o'ojektiven i-ierk- 
male eines Straftatuestundea er'ailt und entv/eder 

a- nacn dero Hecht des ersuchten Staats, falls uort vcr- 
Ubt, sfcrafUar vfdre und sich als einen auf der Liste 
auftiefanrtcn I'atbestand darstellt; Oder 
b. von Nunsier 26 dor iiste erfasst isc. 

3. Handelt es sicn uii. einen Tat’oestand, der nicht auf der 
uiste aufcefiinrd iat, so entscneidet die lentralstelle ues 
eraucnSen otaacs j od die Bedoucunt; der Vat BwanuSiiiasanajinten 
reoijii'ertidt . 

4. Jer Entscneiu dai'UBer, oa cie Voraus5ecaunt;en nach Absatz 2 
erfilllt sind, soil von crsucnten Staat nur aurdruno seines 
eiuenen Recnts cotroffcn weroen. Versehicaenneiten in der tech- 
nisoiien Beieicnnunt und caoetslicae ;^erkl■.iale cincs Vatbestands, 
die zur Becrunount; acr Ocriohtsbarkeit hinzui,erjL,t sind, sollon 
unbeacntet bloioen. Jic Bcntralatalle des ersucncen Str.ats 
kann andorc Untorschicde in oen {.’.esetzlioliBn .•'.erki.ialen oines 
Yatb oa bands , die desaen wcsentlicnen Charaktcr in aiesem Staat 
nioiit berdriren, unberdcksicntict lasscn. 

5. In Fallen, in welchen die Bedinuuiiden von Abasta 2 Oder J 
nicht erfUllt sino, soil .'icehtshilfe celeistet weroen, soweit 
dies ohne Anwendunc von Ewancsmassnahroen m8t;licli ist. 


Artikel b 


Besonriinkunc der Verwenduni; von Informationen 

1. ZeueenauBsacen, ErklSruneen, SchriftstUcke. Akten, 
3ewei»atttcke Oder andere Oecenstttnde sowie die darin enthal- 


TIAS 8302 


HeinOnllne -- 21.2 tJ.S.T. 2017 197« 



771 


2078 U.S. Treaties and Other International Agreements 

tenet! AuskUnfte, weiche aor erauchenoe Staat voir, ersuchten 
ataat aufurund dieses Vertracs eritalten hat, dUrren in er- 
suchendcn Staat in einem Verfahren wecen eincr andern straf- 
baren Handiuni; his uer, wccen neloher die Kcchtshilfc bowil- 
lijjt wordon ist, nicht far Kpiaiteluncen benutst Oder als ho- 
weisBittei voruclect werucn. 

2, Jeaocii darf, wenn uer ersuciite Staat auvon Ueiiachrichtiut 
uho iliir. Oelecenheit zur StelluiidnaniM; hinsichtlieh tier An- 
wenubarkeit von Uuchstabcn a, b unu c dieses Absatzes ceceoen 
worden ist, im ersucnondon Staat das in absatz 1 besehricuetie 
Material fir die Durohrihruni; von Ernittluncs- oacr StraTver- 
fanren j;ei;en Personen verwenoct wcrden, die 

a. VeraScntif,te in cinor entersuchuri,, odor Ar.t;eklat'.be 
in eincn Verfanren sin'd ooer waren, worur Hechts- 
hilfc bewillist woracn ist, unu die unter Verdacht 
atenen Oder aiiLekla[,t sind., eine ar.uere Vat bcijantien 
zu hauen , >iei;en wcloiier die Kechtshilfe ccwiihrt «er* 
den muss ; 

b. der Veilnatimc odor tiocdnsticunc vcrdSchti[;t odor an- 
ceklact sind hinoicntlich einer Vat, we^cn wclcher 
Kecntshiirc bewillii;t worden ist; odor 

c. in Artikel 6 Absatz 2 boachriebcn sino. 

5. Oic Vorsenriften dieses Vertrays hindcrn koine Uendrde im 
ersuchenden Staat daran, 

a. das in Absatz 1 erwShnte Material zu verwenden in 
einora ErniittlundS- ooer uerichtsverfanren Uber die 
Leistune von Senadencrsatz im ■dusammenhanL-, nit einem 
Verfanren, fur das Rechtshilfe ce''''5brt viorden isf, 
Oder 

b. aufjjrund von Hinweioen, die sich aua deni in Absatz 1 
erwiihnten Material erceben, weitere dmittluneen in 
einem Straf verfanren vorzunehraen, sofern 
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(1) filr dieses Verfanron Reohtshilfe zulassic ist; 

<2) vor dem Datum des trsuehens, auf das slch kb- 
satz 1 bezieht. schon Ermittluncen zur AbklS- 
runa einor strafbaren Kandluna durehccfilhrt 
Worden sindi unu. 

(5). das in Abaatz 1 erwShnte Material, nicht ala Be- 
weissiittei veruendet wird. 
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Kapitel II 

BESOKUEKL VOivSCi;RII*TE:i UE»ER t)AS 
ORGAKISIEHTE VEHBHECHEN 

ArtixeX 6 


Alli^emcine Vorausaetzungen 

i. uie Vertracsparteien verpTlicnten sich, einander bei uar 
bektinpfunc: ciea orcanisiorton Verbrechens Kechtsnilfe nacn 
uieseir. Kapitel nit alien Ritteln zu leisten, ciie nach ben 
Otrit^cn Vorscnriften aieaes Vcrtra^s una andern Hecntsvor- 
schririen zula^slG sind. 

Ijicsea Kapitel finoet nur Anwenauni; auf ErnittlunEs* oaer 
Gericntsverfanren einc Person, die ben Ersuchon 

2 u ben naciisteuenb Leachricbencn Personen oaer untcr 

einem c^aubhaftcn Verdacnt stoat, aazu zu 

a. cine Person, aio wissentlicn an ccr recntawibriccn 
VJiticKeic ciner in Absatz 5 besonriebenen ortani- 
oicrtcn Verbrechcrt,rurPb initwirkt ur\u 

(1) Mitjjiica ciner solcnen Cruppe ist, oucr 

(2) mit einer solchen Gruppc en*: verbunben iat una 
ent'weber Ubcrv.'acnondc ooer Icitende r’unktionen 
ausUbt odor rctelr.ussii: durch anuere v/ichtice 
Uienatc die Oroanisation odor deren Mitclieder 
unterotutzt, ooor 

(3) oel irE^bueineKi v/ientit^d Unternehwen einer 
solchen Cruppe beteilict ist; ouer 

b* ein Srrentlicher beanter, der seine Airitspfiichten 

verletzt hat, un wiasentlich oen wanschen einer soi- 
chen Gruppe oaer i.irer Mittlieder nacnzukoircen . 

3. Ala “orcanisierte Verbrechercruppe" iia Sinne dieaes Kapi- 
tela cilt eihe Vereinigune ouer Oruppe von Peraonen, die sich 
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auf lEnc®*"® ooo" un'oestimte 2oit susammencotan hat, un can* 
oaer aura Tail mit reohtswidPicon Mitceln hinlcanfte oher andere 
Gelawerte oaer wirtsohaftliche Geainne filr sich ouer anoore 
5 U erzielen unu ihre rechtswidrice TStii'keit r.eijen strafrecht- 
liche Verfolduni; abzuschirnon, und die lur drreionuni; ihrer 
Zwecke in laetnodiaaher und aystcn-atischer Weise: 

a. weniestens bei einen Veil ihrer 'liitiekeit Oewaltakte 
Oder andere aur Einschttchterunf; feeicnete beidsei- 
tic strafbare Kandluncen beceht Oder zu becehen drohtj 
und 

b. entweaer 

(1) einen Hinfluas auf Politiic Oder wirtsenaft an- 
strobt, insoeeondere auf politiacho kurper- 
schaften Oder Orcanisationen, dfrentliche Ver- 
waltuni;en, die Justiz, auf Geschaftaunterneh- 
isundon, Arbeitdebervereinii;urn;en oner Oework- 
schaften ouer anoere Arbeitnehir.ervereinicunjjen ; 

Oder 

(2) sich forr.-.oll Oder foritlos einor Oder menreren 
ahnliohon Vereinicuncon Oder Crui'pen anssnliesat , . 
von denen Siindeutens eine die in Ziffer 1 hie* 
vor beschriebene latiykeit ausGbt. 

Artittcl V 

Umfant; der kechtshilfe 

1. In ersuchten Staat werden Zwanesroassnahnen, auf die sich 
Artikel 4 bezieht, in bezuu auf Erwittlune?- odor Geriehts- 
verfahren ije ersuchenden Staat sclbot dann ansc'vendet , Venn 
die Handlun£j nach oesi in erauchten Staat seltenden Kecht nicht 
atrafbar wire Oder nicht in der Liste erwShnt ist. Vorbehalten 
bleiben die ElnachrdnkunEen nach Absatt 2. 
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2. bei Lrif.ittluni;en unU Vcrrahren wei:cn Verletsunc von Vor- 
schrirten Uoer oie in ArtiKel I des Abkonir.ens von 24, Hai 1951 
sur Vermeiduni; der Doppeloeateuerunc erwiihnten Stouern von 
persSnlichen Einkonuncn ward Rechtshilfe nach uicaem Kapitel 
aussscniiesslich dann wenn aur^runc dor vom er- 

suchenden Staat er&eilcen Auskunfte; 

a. die in die Unterauchunc Oder oas Verfanren verv.'ickel- 
te Person beur’Undeterv/eise verdnenti^t iac, zur ooe- 
ren Scaicht einer orcanisierten Verbrechcri;ruppc zu 
n^hOren, ooer als XiVi^lied, encer Vorbllndctcr ooer 

in anuercr cicenschaft an irc.endoiaer wichti^en iJe- 
c/lzi^jun^j einer solchcn Cruppo wesentlich botcilitjt 
zu sein; 

b. die Beweise, oie erforuerlich sind, urn aicse Person 
filr eine Strarvcrfolcunc nit Aussicht auT c-rfol^; mit 
otraftaten tier or;:onisiertcn Yerbrecher;:ruj»j>e in 
Verbindunf^ zu brin;jcni nit oer die Person in dinne 
von Artikel C Ausatz 2 verbunden ist, nach seiner 
Auffassunu nicat ausreichen; uno 

c« seine Annanr-c bo^rUndot ist» oass die nacni;c3ucnte 
Rechtshilfc die erroaci'<^iche StrafvcrrolLtini: dieser 
Person erhebiica crleichtern und zu einer cenUcend 
lanjen Freihei tastrafe fUnren dUrfte, uni 6ch*.ver- 
wieueniie nachtcilif-' Tolcen fUr die oruanisierte Ver- 
brecnercrwppc? bewirken. 

3. bie AbS('itze 1 und 2 sine nur anwendbar, wenn nach be^rUndeter 
Auffassunt; des ersuchenuen Ctaats die verlant^ten AuskUnfte ooer 
Beweismittel ohne die Mitwirkunc der Bchardcn dcs ersuchten 
Staats nicht erlancc werden konnen, Oder deren Bcschaffunu ohne 
diese Mitwirkunii fdr den ersuchenden Staat Oder seine Clied- 
staaten eine unzuinutbare Belastunc bedeuten vUrde. 
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Artikel 6 


Verl’anren 

1. In alien I’fillen, in cienen in aicaem Kapitel ein claub- 
hafter Verdacht Oder cine bccranucts Annahme Oder Auffansunt; 
des ersuononden Staats verlanct wind, Qtiermittelt dleser dem 
ersuchten Staat die in aeinem besita befindlichen Auskanf'ce, 
auf die ein solcner Verdacht Oder eine solche Annahine Oder 
Auffassunc jrestiltzt isti Jedocii ist der ersuenenae dtaat nient ' 
vcrpfliohtet , die Peraonen bekannt au bt'ben, von aenen er 
diese AudkUnfte erhalten hat, Auf Verlant^en des ersuchonuen 
Staats werden die in. trsuohen entnaltenen Aus^canfSe von der 
Uentralstelle des ersuchten Staats ala vertr.dulich bchandelt. 

2 . Die lentralstelle des ersuenten Staats hat das Hccht, die 
bourteiluni; des ersuenonuon Staats hinsichtlicn der Aivaendbar* 
keit dieses Kapitels zu iiberpruron. Sie braucht seine beur- 
teilunc nient au dbernenmen, falls dor Verdacht, die Anahme 
ouer Auffassunt;, worauf die Ucurteilunt; cestUtat ist, inr nicht 
Glaubnaft ersoneint. 

3. Bei dor AusfUhrund cines Kocntshilfeersuohens femasa Ar- 
tikel 7 Absata 2 haben alio UebBrden ii« ersuchten Staat die 
nach der Strafprozessordnuni; vori;esehenen Ernittluntsiuassnanir.en 
anauwenden. 

A. Vorscjiriften iw innerataatliciicn Kccht Uocr uie Ceheii.i- 
haltunuspflicht von SteuerbehSrden sind auf dcren Auskunfte 
an aile BehBrden, die an oer Ausfuhrunt eines unter Artikel T 
Absata 2 fallendon iirsuchens bctcilibt sind, nieht anwonabar,. 
Dieser Absata soil die sonst im innerstaat lichen keeht der 
VertraESataaten entnaltenen Vorschriften Uber die Auskunfts- 
Pfiicht nicht einschrttnkcn. 
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Kapitel III 

Pr'LICHTEN uLo EHoUCKTES STAATS 
BEI UEH AUSf'UEHRONG VOH ERSUChEK 

Artikel 9 

Allt;eneine Vorschriftcn fiber die 
Ausfuhrunc von Ersuchen' 

1. Soweit der vorlie[;ende Vertrac nichts anderes beatirant, 
weraen Ersuchen nacii oen Ublichen Vorschriften ausucfiihrt, 
die fUr Ermittluncen Oder Verfahren iir. ersuchteri Staat hin- 
sichtlich einer unter seine Gerichtsbarkeit fallenden Straf- 
tat anauwenden sind. 

2. ber ersuchte Staat kann auf Verlan^en des ersuchenucn 
Staats die Anwendunt; von Veri'aiirensvorscnriften bewiHit.en, 
welche in diesem Staat ffir 

a. • Err.iittlunGs- Oder Strafverrabren und 

b. Zertifiaicrund und Ueoermittluni; von 
Schriftstfickcn , Aktcn Oder Beweisstfieken c^lten, 

soweit seiche Vorsohriften nieht nit dem iiocht des ersucriten 
Staats unvereinbar sind. Eiiie Durcasuchunc Oder Beschlac" 
nahme kann nur nacli deri Heoht des Ortes erfolcen, an welohem 
das Ersuchen ausEeffihrt wind. 

3. Die sustandicen Gerichts- und anderen Beamtcn in jedem der 
beiden Staatcn weruen nit alien ihnen nach inrem Hecnt zur 
VerffiEund atehenden Hittcln bei der AusfUnrunc von Ersuchen 
des anderen Staats behilflich sein.. 
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Artlkel 10 

Aussa^epriicht im erauchten Staat 

X. Eine Person, deren JieuEenaussaue oaer Erkl^irunu aul'Lrunu 
dieses Vertra^s vcrlanEU wird, soil in cieicncn Macao und in 
Eleichem Umfani; c®zwunEGn wcrdcn zu erscheincn, auszusaccn 
unu SchriffcBtUcKe, Akten und ocvfeisstUcke vorzuloden, \:iQ in 
Ermittlun*;-" Oder Strarvcrfanren im ersucnten Gtaat. die Kann 
uazu nicnt weracn, falls ihr nacn de:» i^ccnt eines 

uer beiden VertrauJ^staaten ein VerweiEbX'unnsrccnt zusteht. 
beruft sicn eine Person darauf, ein solches necnt stene ihr 
in. crsucnenden Staat zu, so ist dafQr in» erauchten Staat eine 
bescheiniEuni; der Zentralstellc dcs crsuchenaen Gtaats nraos- 
Ecbend . 

2. ooweit cin Hecht zur VcrwciEerunE dcs Scut.nisscs odor dor 
iieraus^^abe von bev^eisniitccln nichU feststeht und 'iatsachen, 
die eine dank Echeimnalven r-uss oucr aie ein PaurikafcionS'- ocier 
CcsciiUrtSEeneiianis aarstellon, eine Person betrerfon, die nach 
dera Ersuchen in Koiner V'eisc mit dor inn: zu"runde Idc^^enden 
Straftat verbunucn zu sein scnoint, UOer:»itvelt die schwei- 
zerische iSentralstello dcweisniittol oUer AuskUnTto, aie solche 
Tatsachen ofl'enbaren, nur untcr roltendcn bedindurcen: 

a. daa Ersuciien muss oie Untersuchuni; Oder Verroldunu 
ciner scnv/cren Gtraftat betreffenj 

b. die Offenbarunj; ccs Gcheimnisscs muss fur die Err.itt- 
lup-E Oder den iiev/eis einer fUr aie UntersuchunE Oder 
das Verfahren wesentlichen Tatsachc wichtit; acin; und 

c. in den Vercinicten Staaten mussen anEemessenc , aaer 

erfoldlos BeiaUhunden unternonunon worden 

sein, urn die Beweise Oder AuakUnfte auf anderem Wege 
zu bes chaff en. 
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J. Wenn die senweieeriiiche ;;entralstelle festatcllt, dass 
in Adsats 2 erwAhnte 'i'atsacnen offcnbart wercien Eilssten, um 
das Ersuciion auszufOnren, soli sie von aen Versinii;ten Staaten 
Auskunft darUder verlanijen, aus welehen Grtinden sie annelwen, 
oass Absatz 2 der Offenbaruni; nicbt BnCt;et;en3tent; . Wo nach 
Ansiclit der schweizeriachen Zentraistelle diese Auffassunt; 
nicbt glaubhaft c®®deat worden ist, braucht sie aie Beurcei- 
lung der Vereinit;Cen Staaten nicbt zu akzeptieren. 

A. Be^ent ein Zeutje ouor eine andcre Person boi der AusfUh- 
runc cines Ersuenens liandlungen, die ii« Fa lie iiiror Bcuciiuna 
Cegen die Hechtspflece oes ersuchten Staatc strafbar wdron, 
so weroen diese unceachtet dea bei der Ausf'dhrunt; dcs Ersu- 
chens annewendeten Verraiirensreehta im ersuchten Staat. nach 
deasen Recht und Praxis verfol^t. 


Artikelli 


Aufenttialtsermittlund 

Venn nach Auffassuno dcs ersuchenden Gtaats Auskdnfte Goer 
den Aufenthalt von Personen, die sioh verEutlich im Hoheits- 
dcbiet des ersucriten Staats auPhalten, fUr cine Gntersuchuna 
Oder ein Verfahren im ersuenenoen Staat von iiedeutunE sind, 
wird slch der erauctite Staat nacn KrSften bemGhen, Aufenthalt 
und Adresse dieser Personen in seinem HoneitSEebiet zu ermit- 
teln. 


Artikol 12 


Besondere Verfahrensvorsehriften 


Wenn der ersuchende Staat ausdrUcltlich verlanet, dass die 
Aussace einer Person dureh Eid Oder Wahrheitsverspreehen be- 


TIAS 8302 


[27 UST 


HeinOnline — 27.2 U.S.T. 2086 1976 



780 


27 ust] Switzerland— Judicial Assistance — “S fiS 2087 

kriiftict wird, so entspricht der ersuchte Staac diesem Er- 
Buohen auch dann, wenn soin Verfahrcnsrecht darUder keine 
Vorschriften hat. In diesem Fall richten sich Zeitpunkt und 
Form des Eides Oder des Wahrheitaversprechens nach den iir. er- 
suohenden StaaC celcenuen Verfahrensvorschriften, Vo cin Eid 
«it den CBltenden decht unvereinbar ist, kann er durch ein 
Vianrheitsversprecnen ersetzt werden, auch wenn ein Eid ver- 
lanL;t worden Istj eine aolche Aussai^e wird Ira ersucnenden 
Scaat als beeidet behandelt. 

2, Die Anwesenheit des CcsonuldiEten Oder Anccklacten, sei- 
nes Kechtabeistandes Oder beider, bei der Ausfiihruni; eines 
Ersuchena wird gcstattet, wenn es der ersuchende Staai ver- 
lanst . 

3. a. Ist die Anwesenheit eines Vertreters einer BenBrde 

in ersucnenuon Staat bei der AusIUhrunj; eines Er- 
suchens EbseCzliche Voraussetaunc fUr die Eulassunt; 
eines Beweismittols, so cestattct oer ersuchte 
Staat die Anwesenheit. 

b> Sollten aucii nach Aul'fassunE des ersuchten Staats 
die Konpliaiertneit des VerfahrensEebcnstandcs Oder 
andere in Kechcshiireersuchen bescliricbcno linncande 
darauf hindeuten, daas die Anwesenhoit cine erfolij- 
rciche StrafvcrfolEuni; orneblich erleichtorn wdrue, 
wird der ersuchte Staat sie ebenfalls bewilliEen. 

c. In andern Fallen kann der ersuchte Staat auf Verlan- 
gen des ersuchenden Staats die Anwesenheit ebenfalls 
t'.estatten. 

d. warden infolte einer solcnen- Anwesenheit den Vereinig" 
ten Gtaaten Tatsachen zuciinglich cemacht, die eine 
Bank in der Senweit r.eheimhalten muss Oder die dort 
cin Pabrikations- Oder oeschUftsceheinnis darstellen, 
so wird die Schweiz die Anwesenhoit nur cestatten, 
wenn die VorausBctzungen filr die Offenbarunc nach 
Artikel 10 Abeatz 2 geseben sind. 
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e. Die Sciiweiz kann Oberaics jederbeit wuhreiid uer 

Ausfahrunc eines Ersucaens die erw£I;interi Vertreter 
aussehliessen bis fesfcocstellt ist, ob diese Vor- 
aussetsuncen fUr uie Offenbarunj; ceceben sind. 

4. Personen,' deren Anwesenheit naeh Absata 2 Oder 3 bewillicb 
ist, haben das iiecht, ceniEss den in ersuchten Staat tditen- 
den Verfahrenavorschriftcn Eracen zu stellen, soweit uiese 
nacn dem Keciit eines uer beiden Gtaaten nicht unstatthaTt sind. 

5. Kerden im ersuchten Staat Zeui;enauS5aEen uno ErklSrundon 
nach den Verfahrensvorschriften ues ersuchenden Staats ver- 
lanct , so sind Personen, welche solc'ne Zeuconaussacen odor Er* 
klSruneen abceben, bercchtitt, sich wahrend des Verfahrens 
verbeistSnden zu lassen. Eolche Personen sind zu Uetinn des 
Vcrfanrens iiber ihr Kecht auf einen Hechtsbeistand ausariiok- 
lich zu belehren. Mit Uewilli;;unc der Zencralstelle des ersu- 
ohenden Staats kann.’wenn niitic, ein Beistand ernannt werden. 

6. Verlangt der ersuchende Staat ausdriicklich uie AuPnahme 
eines wOrtlicnen Protokolls, so wird sich die ausfiihrenae Be- 
hSrde nach KrAften bemanen, diesem Verlancen zu cntsprechen. 
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Kapitel IV 

PFLICHTEN UE3 ERSUCKESOSN STAATS 
Artikel 13 


Beschrankunc der Verwenuurnj 
von keUQenaussacen 

Aussaten einea Anuen6ri(;en des ersuc'nten Staats, der 
teiaSaa diosem Vertrac als Zouce befratit wurdo uitti auf sein 
Zeusnisverweiceruniiarecht naoh Artikel 10 Abaata 1 nicht hin- 
£;ewiesen woruen ist, dUrfen in eineai iro ersuchondcn Staat 
cecEn ihn CErichteten Strafverfahren nicht su seinen Kaohteil 
verwendet wercien, ea sei denn, ea handle sich ura die Verfol* 
gunc einer atraroaren Kandlung cecen die hechtspflege . 


Artikel lA 


Auasohluss von Sanktionen 

Kein AntiehOrigEr vea crauchten Staats, der sich v/eigerte, 
nicht enwingbaro Auskilnfte zu crtcilen, oucr gegcn don iin 
crsuchten Staat getnaas aen Vorschriften dieses Vertrags Zwangs- 
nassnannien angewendet weraen tmssten, darf iu ersuehcnden Staat 
nup deswegen irgendwelohen gcsetzlicii vorgesehcnen Sanktionen 
ausgeaetzt werden, veil er von ceinem vertraglich vorgeaehenen 
Waigerungareent Georaucn gomachi hat. 


Artikel 10 


Geiiciinnisschutz 

Der' ersuchende Staat wird die Offentliehe Zuglinglichkeit 
von BeweiBBitteln und Informationen, die der ersushte Staat 
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nacii Artikel 10 Absatz 2 bekannt ceceben hat, unO deren 
liedeutunc as nach beasen Auffassunc erforbert, auf Verlaiicen 
in hOohBtinOclioben mit den resiitlichcn Erforderniasen aeiner 
Verfaaauni; vereinbaren Haaa auaachliesaen. 
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Kapifcel V 

SCHHIFTSTUECKE, AKTEH UND BEWEISSTUECKE 
Artlkel 16 ■ 


Gerichts- und UntersuqhunEsakten 

1. Auf VerlanueR inacht tier ersuchte Staat dect erauedenden 
Staat die nasnstehend errtS'nnten uokumente und GedensCiinde 
under den cleidhcd Vorausaetaunccn und iir, c^eiehcn Ur, fane 
zucSnclich, wie den Benorden, die in ersuchten Staas ver- 
gleienbare Punktionen ausiibcn; 

a, Urteile und Entseneide der Gerichtej sowic 

b. Sonriftatiioke, Akten und Beweisstuoke , ein- 
schlicsalieh Protokolle und antliche Zusaiwnen- 
fassuncen von Eeucenausaacen, welche aich in 

den Akten eined Cericiits Oder einer Untersuchunes* 
behbrde befinden, auch wenn sie durch eine "Grand 
Jury" erlancd warden. 

2. i)ie in Absatz 1 Buenatabe b erwShnten Uokurentc werden 
nur herauaceceben , falls sie sich ausschlieaalioh auf einen 
erledisten Pall beaiehen, Oder soweit die bentralstelle des 
ersuchten Scaats dies nacn iiircni Erisessen bewillicc. 


Artikel 17 

Vollstandickeis der ScnriftstUcke 

Alle zu ilbereebendcn ScnriftstUcke und Akten, Gi®idh- 
aOltiE Ob es sich um Oricinale Oder Kopien Oder um AuszQce 
daraus handelt, mtlssen vollstSndiG und unverSnderc eeih, es 
eei denn, dass Artikel 3 Absatz 1 zur Anwendunc kommt, Oder 
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die SchriftstUcke Oder Akten eine in Artikel 10 
Absaiz 2 erwannicn Tatsactie orfenbarer. warden und 
oie aort unter buchstaben a, b und o aufcefUnrsen 
Erforaernisse nicht erfflllt sind. oer ersuchte Staat 
wind aich nach Kraften benahen, auf VerXanaen dea 
ersuchenden Staats SchriftstUcke und Akten in Ori- 
ginal zu Ubermitteln. 


Artikel la 


Gescnaftspapiere 

1. Wind die Herausgabe von Urkunden, cleichgUltig welcher 
Art una in welcher Font, verlangt, einsehliesslich DUcher, 
Papiere, Krklurungen, Protokollc, Konten Oder Schrift- 
btucke, Oder von Austiigen daraus, ausgenoniiat'n die in Artikel 
Iv vorgcsehenen GlTentlichcn Uraunden, so ordnct auf aus- 
drUcklicnea Verlanoon dos ersuchenden Staats der das br- 
suohen ausTilnrenue beai.-.te oio ilerausgabe solchcr lirUun- 

aen aufarund einer Verfahrensurkunde ant ber Ueamte be- 
frajjt die Person, die oitie solciie Urkunde iierauscibt, unter 
Eid Oder Vialirheitsversprcchcn. Er prUft die Urkunde auf ihre 
Echtheit hin und stellt Test, ob es sich uin oin Mcnoranauin 
Oder Protokoll einer iiandlung, einer Transaktion, eines Vor- 
falls Oder eines Ereignisses handolt, ob oie Urkunde isi 
reguiaren Oesohaftsgang horgcstellc worden ist, und ob os dein 
regulSren CeschAftscang cntapraoh, eine solcho Urkunde zur 
iSeit der Handlung, der Transaktion, des Vorfalls Oder des 
Ereignisaes , Oder innerhalb einer angemesscnen IVist danach 
anzufertigcn. 

2. Uer Beante ist fdr ein Protokoll der Eeugenaussage besorgt 
und fagt dieses der Urkunde bei. 
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i. Vtenn der Ueaiate sieh von don in Absatz 1 erwShnton 
Tatsaohen Qberzeubt hat, so beseheinitt or, was fiir ein 
Verfabren beo'oacntet worden ist, ferner was fiir Entsohei* 
auncen or petrof fen hat , und betlaubi^t durch sein ileuEnia 
die Urkunde, Oder eine Kopie davon, Oder einen Aus- 
zuc daraus und das Protoicoll der 'Zeuceneinvernahme. be- 
soheinicunc und Zeugnia sind von den Eear..tcn unter Be- 
zeichnunc seiner Aa.tsfunktion zu unterzeichnen und tnit den 
Aratssietsel der das Ersuenen ausTUhrenden Benorde zu ver- 
senen . 

A. Jede Person, oie oie bcElaubiEte Urkunde wciter Uber- 
nittelt, bescneinidt die Ecntneit der Untersctirift und die 
aaitlicne Funktion des nttestierenden Scair.ten ouer iir. I-’alle 
frUnerer Zertifizieruncen der zulotzt zertifizierenuen Person. 

Die aosoftlieosende Zertifizierunc kann erfolEen durch: 

a. einen Beaisten dor Zentralstelle ues ersuchten 
Gtaats; 

b, einen im ersuchten Staat anitierendon diplomatischen 
Oder konsularisehen Beamten des ersuchenden Staats; 

Oder 

0. einen in ersuenenden Staat amtierenden diplor.atisc'nen 
Oder konsularisehen Beanten des ersuchten Staats. 

5. Betrifft ein Ersuenen naon diesera Artikel ein anheinEiEes 
Cerichtsverfahreii , so kann dor Andeklaote, fails or cs ver- 
lanct, anwDsend und von eineni lieohtsoeistand vertreten sein 
uno die Person, die die Urkunde herausGibt, ilber deren 
tchtheit und ZulSssiEkeit ala Beweismittel befrauen. 

Falls der Anceklacte verlanct , anwesend Oder vertreten zu 
sein, kann ein Vertreter dea ersuchenden Staats ouer eines 
seiner Gliedstaaten ebenfalls anwesend sein und an den Zeucen 
Bolohe Pragen atellen. 
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0. Urkunden, Kopien davon, EintraEungon darin Oder Aus- 
zUge daraus , die diesem Artiiccl geinass beclaubint wordon 
sind und nicht aus anderen Grttnden als Bevieismitdcl unzu- 
ISssig alnd, sind ohne weitcre Grundlage oner BeglauoigunE 
von jedem Cericnt ito ersuchenden Staat als Beaeis der liano- 
lung, der Transaktion, des Vorfalls, Oder des Ereignisses 
zuzulassen. 

7 . Wird die Eohtheit einer naoh Hassca'oe dieses Artikel be- 
Eiaubigten Urkunde von einer Partci in irccndoinem Verfahren 
bestricten, so hat dicse die Unechtheit der Urkunde zur 
Zufriedenheit des Gerichts, vor dem das Verfahrcn anhangig 
ist, darzutun, wenn sie aus diesera Grand als Beveiomittel 
ausgeschlossen sein soli. 


Artikel 19 

Oerfentlicne Urkunden 

1. Auf Ersuenen beacnarrt oer ersuchte Staat eine Kopie einer 
drrentlicnen Urkunde Oder eincs Auszugs oaraus und l!iost diese 
Xopio durcn das Zeucnis einer dazu bei'ugten Person oeclaubicen. 
Ein solches Zeugnis ist von dor Person, die es ausstellt, unter 
Uezeichnung ihrer Amtsfunktion zu unterzeiehnen uno mit oem 
Aratsslegel der das Ersuenen ausfuhrenden beiidroc zu versehen. 
uas in Artikel 18 beschriebene Zertirizieruiigsverfahren ist zu 
befolgen. 

2. Ausser nach den ariwendbaren innerstaatlichen Vorschriften 
des ersuehenden Staats ist die Kopie einer Orfentlichen Ur- 
kunde des ersuchten Staats Oder einer Eintracung uarin onne zu- 
sfitzliehe Grundlage Oder Beelaubicung als Beweisnittel zuiassig, 
wenn sie gemSss Absatz 1 beglaubigt und zertlfiziert worden 

und aueh anderweitiE ui® Beweisoittel zuiassig ist. 
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Artikel 20 


SeuGenboweis zur ueGlau'oiEunG von SchriftatUcken 

1. Hie Zcntralstelle des ersuchten Staats ist bcruct, 
Personen zuni Erscheinen in tlicsesn Staat vor Verzretern 
lies ersuchenden Staats Oder eines seiner Clicdstaaten vor- 
zuladcn, damit sie Schriftsttlcke, AKton Oder bcweisstiioke, 
die vom ersucnten Staat hcrausteceden werden, vorlecen und 
oarClber ileucnis ablecen, wenn dies nach ucm iin ersuslienden, 
SCaat anwendbarcn Hecnt Vorausuctzuni; iat fdr deren Zu- 
XdssiGkeifc ala Ueweisinittel in einem Strafverfanren und 
dieser Staat darum ersueht. 

2. die Zentralstelle des ersuchten Staats hat das Hecht, 
einen Vertreter zu bestellen, der den Verfahren nach Abaatz 
1 beiwohnen darf. Er ist berechtict, gecen Fraecn Einapruoh 
zu erheben, welche enWeucr 

a. nit dera Hecnt Oder der liebung des ersuchten Staats 
unvereinbar sind; odor 

b> Uber den Rahmen von Absatz 1 hinausnohen. 


ikrtikel 


Rechto an Beweisstiicken 

Maciien der ersuchte Staat, einer seiner Cliedstaaten Oder 
eine i>rittperson an SchriftstUcken, Akten odor BevieisatUcken, 
deren Herausgabe vcrlangt, Oder bewirkt wurde, Eigentun Oder 
Bonatiee Rechte richten sich diesc nach den Recht 

des Ortea , an dera sie erworben wurden, Eine Voriaee- odor 
HerausEabepflicht nach diesera Vertrag gebt den ira voratehenden 
Satz erwShnten Rechten vor. Oleso Rechte bleiben jedoeh ander- 
weitlg unberUhrt. 
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Kapitel VI 

ZUSTELLUKO FUtR DES EKSUCriEMDEH 
STAAI' UNO VERHAHUTE UESTIMMUNGEN 

Artikel 22 


ZustelluriB von ScnriftstUcken 

1. Die kustanaiccn oeliSrUen dcs ersuchten Staats bowirken 
die ZusbellunE jeder Vcrrahrensurkunde, einaoblieiidlich Oe- 
richtsurtoile , Entacneidc Oder cieichartice SchriftstUckc , 
die ihnen zu dicsera Zweck vora erauclienden 5t.aat Ubermittelt 
warden. Sofern niciit Zuatellunc in einer bcsondcren Form 
verlanEt wircl, kann sie durc'n cincoschriebenen Brief bewirkb 
werden. Auf Verlancen bcwirkt dcr ersuchte Staat die Eu- 
stelJ.unE durch personliche Uebercade an den EcipfSnEer Oder, 
fails dies mit aem Hecbt dea ersuchten Staats vereinbar ist, 
in irtendeiner anaeren Form. 

2. die ZustellunE einer Vorladunc, im ersuchenden Staat als 
Zeuce tu eraobeinen, an Personen, die nieht AnuenBrice dos er- 
Buciienoen Staata sind, kann dor ersuchte Staat ablehncn, sofern 
sie sieh im Strafverfahren, worauf sieh das hrsuchon beaiehti 
zu verantworten haben. 

3. Ein Ersuchen muss mindestens 30 iaijc vor den f!ir das Er- 
scheinen festeesetzten Terrain bei der Zentralstelle des er- 
suchten Staats eincehen. Diosc Frist ist bei der Festsetzunc 
des Zeitpunktes filr das Erscheinen und bei der Bebermittlunc 
des Ersuchens zu berilcksichtiten. Sie kann in sehr drinelichen 
Fallen von der Zentralstelle des ersuchten Staats EekOrzt 
werden . 
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<». Die Zuscellunu wird durch eine voro Empfincer datieric 
und unterschriebene bestSticung nacngewiesen odor duroli eine 
bescnelnlgung, tteXche Porn und Datun der Zustellung beur- 
kundeb und von der sie ausfilhrenden Feraon unterschrieben 
ist. 


Artikel 25 


Persunlichea Erscaeinen 

1. Hird dad peradnliche Erschcinon ciner Peraon, die in 
deffi Gei;enstand des Ersuenena bildendon Strafverrahren nicht 
andeklacb iat, in erauciicnden SCaaC riir beaonders notwendii; 
erachbet, so weist dicser Staab in Ersuenen un Eusbeilunu 
oar Vorladunc uarauf hin una bezeichnet den Cecenstand der 
befradung. Er gibb Arb uno lltiiie der zu zahlenden EnbschUdi- 
gung und der zu ersbabbenoen Auslogen an. 

2. bei der Eusbellung oer Vorladung fordert die ausrUnrende 
bfhijrdc licn Empflinger auf, vor oer zusbUnuigen Ue.nUrdc Odd 
ersuenenaen Sbaats zu cracneinen und fragb ihrs, ob er dai.db 
einversbanden ist. Der ersuciite Szaab gibb ucn orsucaondon 
Sbaab die Antwort unverzUglich bekannb. 

3. Willigt dor Adreosab ein zu crscheinen, bo kann der cr- 
auchbe Staab inn auf Verlangen des ersuciienden Sbaabs einen 
VorsenuBs ce'''!ibren. Uiescr wiru aur der Vorladung vernerkb 
und vom ersuebenden Staab boi der Abrechnung beriioksichbigt. 


Artlkei 2 A 


Wirkungen der Zusbellung 

1. telebeb eine anderc Person als ein SbaabsancehSriger des 
erauBhenden Sbaabs einer ihr ces^ss Arbikel 22 zugesbellben 
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Vorladuni; aun Erscheinen im ersucheniien StaaU nicht 
Foli^e, so darf sie weiier ircendxelchsn liachteilen zivil- 
oder strafrochtiicher Art, noch anderen San'Ktionen odor 
sonsticera Iwarit; unterworl'cn warden, selbst wenn die Vor- 
ladunii diesUezU{;liche Androhunccn enthSlt. 

2, In decs Veriahren, aur das sich das Ersuciien bezient, rioii- 
ten sich die Wirkun^en dcr Weiceruns, eine nach Artikel 22 zu- 
i;es6ellte Verfaiirensurkunde anzunehraen Oder inr Fol^e zu 
leisten, naoii dein Hecnt des ersuchenden Staats. 

J. Die Zustelluns einer Verfahrcnsurkunde naeh Artikel 22 an 
andore Pcrsonen als Staatsanccnerige des ersuchenden Staats 
becrilndet keine Qerichtsbarkeit in ersuchenden Staat. 


Artikel 2'i 

Erzwindung dor Aussacc in ersuchenden Staat 

1. Eine Person, die auTcrunu einer inr nacn diesem Vertrat; 
zueestellten VorladunG vor einer Senbrde in ersuchenden dtaat 
erscheint, darf nient zu einer Seucenaussnee Oder Eriiiarunu 
Oder zur Horausdaue von Schriftstiicken ooer bcv/eisstUck«n i;e- 
zwunt;en worden, wenn inr nacn den iiecht oinos uer beiden Staaten 
ein Vcrweiiieruntsreciit zustont odor uer naohiolnende Absntz 2 
zur Anwendunu konmt . Ein solchcs Verwei(jeruni;orecht ic ersuenten 
Staat wird anEenonmen, soweit dort davon Ccbrauch Eonacht werden 
kdnnte, wenn die Handluniien, die Gecenstand der Ernittluncen 
ooer des Verfahrens sind, in dessen Hoheitscebiot becant,en worden 
wiiren. 

2« Erscheint eine solche Person vor einer Be'ndrde in den Verei- 
nieten Staaten, so darf sie nur inaoweit ceswuncen werden, Zeueen- 
auaaagen zu raachen, Erkiaruncen abzuceben Oder SehriftatUcke 
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Oder beweisstUoke heraussuceben, welche in Artikel 10 
Absata 2 erwahnte Tatsachen offenbaren warden, als die 
dort under bucnstaben a, b und c aufiiefUhrten Voraus- 
setzunuen geyeben Bind. 

3 . Ueruft aich jetnand darauf, dass ira ersucuten Ssaad 
ein Verv^eigerungsrecnt naeh Abaatz 1 Oder eine beachrSn- 
kunc naoh Abaatz 2 bestehc, so ist dafUr iwi ersuchenden 
Staat eine Beacheinigung der Zentralstelle des erauchten 
StaatB nassgebendi dor ersucdcnde Staat kann jodoch nach 
deren gebUhrender WUrdigung bezaglich der Anwendbarkoit 
von Artikel 10 Abaatz 2 Uucnstabe a, b und c aeine eigene 
Entacheidung treffen. 


Artikel 26 


ZufUhrunc von hSftlingen 

1. Ein Eraucnen naeii Artikel 22 kann auch geatellt werden, 
wenn eine im erauchten Staat in Haft ge'naltene Person als 
Zeuge Oder zur Gecenuborstellung vor einer behiirde ioi er- 
Bucnenoen Staat bendtigt wird. 

2. Ein Htftlinc wird den ersuchenden Staat zur Verf'lcung 
gestellt, wenn 

a. er einwilligt-, 

b. keine wesontliche VerlSncerung der Kaft zu erwarten 
iat; und 

e. die Zentralstelle des crsuchten Staats feststellt, 
dass der ZufUnrung keine anderen wichtigen Grande 
entgegenstenen. 

3. Die AusfUhrung des Ersuchens kann verschoben werden, ao- 
lange die Anwesenheit des Kfiftlinga fUr ein Ernlttlungs- Oder 
Strafverfahren im erauchten Staat notwendig l»t. 
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. Der erauchende Staat hat das Recht and die Ver~ 
pflichtung, den Zugefahrten in iiaft zu halten, sofern 
nicht dcr ersuchce Staat seine Preilassunc gestattet. 

Jer hartlinu wind void ersuchenden in den ersuchten 
Staat surackgerUhrt , sohald die liastiiadc es erlauben 
Oder cemfiss den getroffonen Abmachuni,en, Uer KSftlinc 
verfUgt Uher aXlc WitteX nach dca Seent ia ersuohenden 
Staat urn siciierzusteXXen, dass seine haft oaer HSJek- 
filhrung niit diesem Artikel und der Verfassunc dieses 
Staats in Uebereinstiiauiunc stcht. 

b* Def ersuchende Staat kann die Rdckfdhrunc nicht 
aXlein deshaXb verweigern, well uer HaftXini; AneehBriccr 
diesea Staats ist. 


ArtikeX 27 


f’reiea Goloit 

1. Sine Person, die auferund cinor ihr nach diesem Vertrag 
zugestelxten Vorladunc vor einer liehorde im ersuchenden 
Staat erscheint , darf in dieseia Staat wegen einer Handlunc 
Oder VerurtoiXunc aus der Zeic vor ihrer Abreite aus dem 
orsuenten Staat weder verfolct, noch, auscenomraen in Palle 
dea ArtikeXs 26 Absatz t, in haft fehaXtcn, Oder einer 
sonsticen beschrankung inner persSnlicnen Vroiheit unter- 
worfen werden. 

2. Far eine Person, gleich welcher Staatsangchdrickeit , die 
auf Bolche Weise erscheint, uin sioh wegen einer strafbaren 
Handiung zu verantworten, gelten die Beschrankungch dea Ab- 
satzes 1 nicht hinsichtlieh einer in der Vorladung vermerkten 
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Handluno odor Verurteilunj; odcr einer darin inoeGrirfcnen 
Cerinueren Straftat. 

■}. Oaa in diesem Artikel vortesehene freie Oeleit endet, 
wenn die ersohienene Person 10 Tace nach LropfanG 
anicliohen Hitteilunc, dass ihre Anwesenheit nichs IKncer 
erforderlicn iat, von der Oeleuendeit, den ersuohenden 
Staai au verlassen, keinen Cebrauch genacht hat, odor wenn 
aie nach Verlassen dieses Oebietes dorthin surOckkehrt. 
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Kapitel VII 

ALUiEMiilNS VEHf'AHKEilaVORSCHRIFTEN 
Artikel 28 


Zentralstelle 

1. FUr die uehanalunc von Ersuchen uui Hechtahiife ist cine 
Zentralstelle zustanaid. Zentralstelle far die Veroini;:ten 
Staatcn ist tier Chef des Jusciidenartenents ooer ein von 
iatn ilevollmacncieter. Zentralstelle far die Schwcia ist 
oie Polizeiabteilunt des Eidcenbssischcn Justiz- und Poli- 
zeidepartementes . 

2. Solche Ersucnen warden von der Eentralstclle des or- 
suchenden Staats aufcrund cines cntsprechendon und von ihr 
Cenehinii;ten Antrates fdr Geriente Oder dentirden des Hundes 
Oder der Cliedstaaten cestcllt, die nach Gesetz mit der 
Gntersuchund Oder der Verfolcunc strafbarer HanUluncdn be- 
auftrayt sind. 

}• Die Zentralstellen der beiden Staaten kdnnen zur Aus- 
fUhrunc dieses Vertratos unmitcelbar miteinander verkehren. 


Artikel 29 


Inhalt der Ersuchen 

1. Ein Ersuchen um Rechtshilfe soli den liamen der QehBrue 
bezeiohnen, die das Erraittluncs- Oder Strsfverfahron fUhrt, 
auf welches sicn das Ersuchen bezieht, und soweit wie mSElieh 
anceben: 

a. Cegenstand und Art von Untersuchung Oder Verfahren 
und. Slit Ausnahne der Ersuchen um Zustellung, eine 
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Ueschreibunj; 6er wesentlicnen behauptecen Oder 
resbzustellencien Hanfllunc®''-, 

b. den Haupttrfund fUr die Srforderlionkeit dor 
Eev;ansoi>ten Beweise ooep AusliUnfte; und 

0 . don vollen Nasscn, Orb und Datum der Geburt 

und Acressc- der Personen, wolc'ne ir.v Deitpunkt 
des Ersuchena Oecenstand der UntersucdunE- 
Oder dea Verfahrcns sind, und alle sonsticen 
Ancaben, die zu inner Idontifizierunc boi- 
tra^en kdnnen. 

2< Soweit erEorueriich unu n*oElicn» soli daa Ersuchen 
enthalten: 

a. die unter Abaatz 1 Buonstabe c erwShnten Ancaoon 
hinsientlien eincs beur,en Oder jeder anocrn uurcn 
lias Ersuciicn betrofrcnen Pei'son; 

bt eine BeschroibuiiE des anzuwenddnden Verfahrcns; 

0 . eine Erklarunc, oo die bebruftiEuiiu von Deui;en' 

aussai'en odor Erkl.'irunccn aurch Eid odor V/ahrheits- 
vcrsprochon vcrlanEt wind;. 

d. eine beachreibunc dor vorlanjten Aus/.anfCe, Er- 
klSrunEen Oder Eeucenaussa:;en; 

e. cine BesenreibunE uer BchriftstUckc, Akten odor 
Beweiostiloke, doren Kerausi.:abe odor SieherstellunE 
verlanyt wird, sowic cine lieschreiburiE dor Person, 
die sie herausueben soil, und der Born, in dor sie 
reproduziert und bcclnubiEt werden sollen; und 

f. Anaaben Uber die EntschUdicunGen und Auslaccn, auf die 
eine im ersuchenden Staat erscheinende Person Anspruch 
hat, 
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Artlkel 30 
Sprache 

1. Ersucnen una alle anijeracten Unterlaijcn sollon in 
• Kail eines Ersuonena an die Schwcia rait einer franzE- 

sischen, und iB Fall eines Ersuchens an die Vereinluten 
Staaten nit einer enclisoden Uebersetzunc vcrsc'nen sein. 

V;enn nOtic> kann die sohweiseriocne Zentralstelle an- 
stelle dcr franzBsischen Uebersetzung eine deutsoho oust 
italienisohe Uebersetzune verlancen. 

2. Die Uebersetzunt alien hei uer AusfUhrunc des Ersuchens 
angefertititen Oder erhobenen Protokolle, ErklSruncen, Schrift- 
stdeke Oder Akten ist Sacne des ersuchenden Staats. 


Artlkcl 31 

AusfChrunc der Ersuchen 

1. Entspricnt ein Ersuoncn nach AuiTassunt; der 2ontralstolle 
des ersucnten Staats nieht den Bcstimmuncen dieses Vertra;;es, 
so teilt sic dies unvepzUi;lich dcr Zentralstelle des ersuchen* 
den Staats unter Darlocunc der Orilnde mit. Die Eentralstelle 
des ersucliten Staats kann die inr zweckmSssic erscheinendon 
vorlSufiiien Haasnahmon anordnen. 

2. Entspricnt ein Ersuchen den Vortrai:, so leitet es oie Sen- 
tralstelle des ersucnten Staats an die zustkndi^e oaer die von 
ihr bestimmte UenSrde des Bundes Oder eines seiner Sliedstaaten 
zur AusfahrunE weiter. Die BenSrde, der ein Ersuchen suceleitet 
wird, verfU^t bei seiner AusTUhrune Uber alle Befuunisse und 
die ZwancsEewalt, die ihr in einem ErmittlunES- Oder Gerichts- 
verfahren beziislieh einer unter ihre Oerichtsbarkeit fallenden 
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Tat zustent. Stellt die Sohaeiz das Ersucben, so err.aohtidt 
(lleser Absatz, das Erscheinen und die Aussa^e eines Zeugen, 
die Vorlage von ScnriftstUcken, AKten und EseweiBStdcKen durch 
eine "Grand Jury" erzwingen zu lessen. 

3. Die Behl'rae, an die ein Ersuchen ecitSss Absatz 2 aeiter- 
Celeitet wird, erlSsst, wenn notig, nach ihreo eigonen Ver- 
fahrensrecnt die erforderlichen Verfahrensurkunden , uir. aas 
Erscheinen und eine Erklarung Oder Zeugenaussage von Personen 
Oder die llorausgabe oaer Sicherstellung von SchriftatUaken, 

Akten Oder beweisstUcken zu verlangen. 

A. i)ie AusfUnrung eines Ersuchens kann rait Zustimuung der Zen- 
tralstelle des ersuciienden Stnacs einer oafilr coeieneten Privat- 
peraon Ubertragen werden, wenn die Umstdnde dies eri'ordern, 

5. Ein Erauchen wird so schnell auseefUbrt, wie es die Umstande 
gestatten. 

Artikcl 32 


RUcksendung des vollzogoncn Ersuciiens 

1. Mach AusfUnrung eines Ersuchens ilbersiittclt die ausf'ih- 
rende Uehdrdo das Original und die erhaltenen Ausktinite und 
Beweise untor Angaoe von Ort und Zeit der AusfUhrung dcr Zentral- 
scelle des ersuehten Staats. Uiose.leitet sie an die Zentral- 
stelle des ersuchenden Staats welter, 

2 . Die Ueoergape von SciiriftstUcken, Akten ouor BewoisstdcKen 
kann aufgescnoben werden, wenn sie iin ersuenten Staat fUr ein 
anhSngiges amtliches Verfahren benbtigt werden und, its Pall i^on 
SchriftBttteken Oder Akten, dera ersuchenden Staat Kopien aneeboten 
wurden . 


TIAS 8802 


ia-313 0 - 73-65 


HeinOnline -- 27.2 U.S.T 


210S 197« 




799 


2106 U.S. Treaties and Other International Agreements [27 ust 

Artikel 33 

Unmacliciikeit ucr AusfUhrunc 

Der epsuchte Staae oenaehricntiet den ersuchcndcn Staat 
unveraticliofi under kurser Aniiaoe tier Griinde, wenn einem 
Erauchen niciit veil entsprochen woroen kann: 

a. we^en oer UescnrEnkunten dieses Vordraccsi 

b. well nach sorufSltider Naoiiforschurn; oer Auf- 
enthalt der Person, deren Zeutenaussace Oder 
Erklilrunc verlanct wird, Oder an die cine Eu- 
stellunii bewirkc werdon soli, nicht restiiestellt 
werden kann, Oder veil inr Tod wahrscholnlicb isfc; 

c. veil nach sorcfUlticer Nachforschuni; die Bevieis- 
nictel nicht ecTunden werden konnten; Oder 

d. weiien anderer pnysischer Hindernieee. 

Artikel 

Kosten der ilechtshiire 

1. dor ersuchende Staat vert;Ctct auf Verlan[;en die folt,endcn 
Auslacen, die einer iionSrdo iir. erauchten Gtaat durcii uie 
Ausfilhrunc eincs Ersuchons ent'standen aind: neisekosten; Ver- 
Ciitunden an Sacnvcrstanoiijc; Kosten fdr die Protokollierunt;, 
falls Uiese von nient in BlTentlichen dienst stonenuen Personen 
vorcenontnen wurde; Kosten fUr uolmetscher, debersetsundSkosteni 
und Vereatuncen an einen mit Zustiramund des erauchenden Staats 
flip einen Zeueen Oder Andeklacten bestellten Hechtsbeistand. 

2. par ireendwelche andere Kosten kann keine VercUtunc ver- 
langt werden. 
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3« Alle in Verbindunc stit elnem Ersuchen nach Artikel 26 
entatandenen Kosten warden vom ersuchenden Staat cetraeen, 

Cutsprecnen Oder ’’ichcrheiten fUr die zu c®w^i'^ic®nden 
Xosben wcrden nicht verlani;t. 


Artikel 33 


BOck^abe Uberiaittcltcr Deweismittel 

Originale von Schriftstiicken, Akten ocicr Uev/eisstUckcn, 
die in AusfUhrunc eines Ersuchens uberwittelt worden sind, 
weroen. vom ersuchenden Staftt so bald wie zurUckL.e- 

(;eben, aofern der ersucnte Staat nicht oarauf vcrzichtet. 
Eine liehdrdo am ersucnenden Staat ist jedoch berechtit;t, von 
dcr KUckcaue von Cecenatandon a'uzusehen urvd dardber t;cmSsB’ 
ihrer Heciitsordnunc zu vcrfUi;en, sofern solchc Cccenst^inde 
Personen in oiesem Staat (^enOren und wenn im erauchtcn Staat 
weder Eicentum noch sonsticb Hechte an diesen Cet;enstcinQen 
^eltend c®*^‘Acnt werden Oder die auf solchen Reehten beruhen** 
den Forderunceh aicheriieatellt aind. 
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Kapitel VIII 

BEKAOHRICHTIOUNG. UliBEKPHUEFUNG VON EKTSCHEIDEN 


Artikel 3b 


BenachrichtitunB 

Nach Ernalfc sines Ersuchens bcnaohrichtict Her ersuonte 
Staat : 

a. Pcrsonen, v<^n denen die Aboade einer Erkliiruni; Oder 
Eeucenaussacc , odor die Herauscabe von Ociirifc- 
Btacken, Allten Oder beweisstacken vorlanct wird; 

b. Personen, die iw ersuchenden Staat VcrdachtifCc 
in einein Eriiiitclunijsverrahren Oder AnEoklaEtc in 
einein Strafverfahren sind und iir. ersuchten Staat 
wohnen, wenn das Kecnt ini ersuchenden Staat ea 
alldt'Ciein odor fSr die Zulassunc von Eeweiandttcln ‘ 
verlandb und dicser Staat daruit ersuchti und 

c. AnEeklacte in einen strafverfahren im ersuchenden 
Staat, wenn das Uecht io ersuchten Staat eine solche 
Benachrichtiouno vorschreibt. 

Artikel n 

Ueberprtlfunt; von 'Entscheiden 

1. Uie in diesem Vertrac vort.esehehen UescnrSnkunt;en bc- 
reentisen niemanoen, in den Vercinicten Staaten eine Kia^je 
wesen Hiehtkulassunt; Oder nacntraclichen Ausschlusses von 
Beweismitteln ankustrendon Oder andere Rechtsmittel in Ver™ 
bindunjj mit Ersuchen nach diesoni Vertrac zu ercreifen, ausce* 
nosimen mit Bezuc auf Artikel 9 Absatz 2, Artikel 10 Absatz 1, 
Art'ikel IJ, Artikel 18 Absatz 7, Artikel 25 Absatz 1, Artikel 
26 und 27. 
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2. In dcr Scnwei* weruen das Recht, Kechtsraittel i;ct;en 
Entsoheido von schweiserischen EenBrden in Verbindunu it.it 
Ersucnen naoh diescm Vertrac su ersreifen und das anwend- 
bare Verl’anren in Uebereinstinimunc nit diesein Vertrac; durcrt 
Landesrecht cerecelt. 

3. Ira Falle irL,endeiner llesc'nMcrde , ein Staac, sei es der 
ersuchende, sei es der crsuchte Staat, habe os unterlassen, 

. den ihtn durch dieson Vertrac auferlecten Verpriichtuncon zu . 
entspreonen, kann der Dctroffenc., wenn betUciisR dieser Bc- 
sohwerde nictit ein Reciitsbeheir nach Absatz 1 Oder 2 vorce- 
sohen ist, die Zentralstelle des andcren Staats unterrichten. 
V.'cnn dieser andere Staat der Auffassuni; ist, dicse Benchwcrde 
sei noch waiter abxukiaren, wird der erstccnannte Staat ura 
Stelluniinahme ersucht werden; ndticenfalls ist die Ancelecen* 
heit eemSss Artikel 3i) zu erlcdicen. 
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Kapitel IX 
SCHI«USSUL3TXt-lHU>4uKH 


Artlkel '33 

Verhtlltnia su anderca VertrScea 
und sun LanoeurecnC 

1. \!mn ein in dieson VertrE^: vor^esehenes Verfanren ciie 
Rcc.-itsnilfe in Stral'uactien EHischHn den VcrtratSi'artcieii 
nacu einei .1 andercn Abkomnen Oder nach des. aeoiit in ersuenten 
Staat erleiohtern wUrde, so v:ird rur die i-eistuni; solo/ier 
Kechtsiiilfe das Verfahren nacii dieseta Vertrai; incewenuot. 
iiecntshilfe unu Verfanren nacii ircenUeinen andercn inter- 
nationalen Vertrau odor Ucbercinkoramen Oder nacii oen inner- 
staatliohen liecht in den Vertracsstaaten bleiben von uiesem 
Vertrad unberUhrt und warden dadurch wader ausceschlossen noch 
elnceschriinkt , 

2. dicser Vortrad hindert die Vortraesparteien nicht, iir- 
iaittluni;en und Strafverfahren teisSisa ihreir. innerstaatlichen 
8echt zu filnren. 

3. die Bestiinmunden dieses Vertra^s t;eben abweichenden ¥or- 
senriften des innerstaatlicnen rtcenta In den Vertracsstaaten 
vor. 

t. Die Erteilunc von Auskilnften zur Verwendunc in Fallen be- 
treffend Steuern, die unter das Abkoinmen vom 24. Mai 1 -J*ji sur 
Vermeidunc dor doppelbesteuerunc auf des, Cebiete der Steuern 
vom Einkownon fallen, richtet sich aussohliesslich naoh aoasen 
Vorachriftenj dies gilt nicht fUr Verfahren naoh Kapitel 11 
des vorlieeenden Vertraces, aoweit die Bedincuncen in Arti- 
kel 7 Abaats 2 erfUllt sind. 
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Artikel 39 

Meinun^saustausoh. ScUiedseericht 

1. Vertrcter der Centrals teilen konnen, wonn es ratsac. 
erscheint, Ihre Meinuni;en dber Auslecutic. Anwendunt; Oder 
iJurchfCihrunii dieses Vertraoes ia ailcemeinen Oder in bezui; 
auf besondere KSlle sCnrifelich aestauschen Oder sic'n fUr 
einen raCindlienen Heinun^saustausch treffen. 

2. Die Zcnbralstellen werden sicii bemUhen, dcnwicri{;Keit.on 
ooer Zweifel, die (iber Auslecun;: ooer Anwenduni; dieses Vor- 
traces entatelien, i» ceconseiticen Einversttliidnis zu ISsen. 
dtreititkeiten zwiscnen den Vcrtracspartcion Uber kuslecwc 
Oder Anviondunt; dieses Vercrades, welciie nicbt von don Eentral- 
stellen odor durcii aiplosiatiscne Vernandluncen zwiscrton den 
Vcrtrat'sparteien zur 2ufriedeniicit beii;elei,t werden bonnun, 
sind, sofern die Partoien nient ein andcres binicunesver- 
Tahron vereindaren, auf Ersuchen einer der beiden Vertraps- 
parteien einem aus drei Mitcliedern beatehenden SePiedope- 

richl zu unserbreiten. Jede Vcrcra"spartei ernennt einen Echieds-- 
ricinter, der ein Arit,enC.'ricer dea betrofrenden Staats scin muss, 
und diese beiden Schiedsrichter ernennen einen Vorsitzonden, 
der ein Anceiidpicef unu Einwohner eines brittstaats sein muss. 

3. UnterlSsst es eine Vertrai;snartei, itmert drei Konaten soit 
dem jjatuc ues Ersucticns dSi schiedSEerichtliche Hnbaoheidun.; 
eines Screites, einen ochiedsrichter zu ernennen, so' wird 
dieser auf Ersuohen einer der beiden Farteien voiii PrUsidenten . 
des Internationftlen Gerichosnofes ei'nannt. 

A. KSnnen die beiden SeUieusriebter sich innei’halb von -zviei 
Konaten nach ihrer Ernennunc nichb auf einen Vorsitzenden eini- 
een, BO wird dieser auf Ersuehen einer der beiden Versraespar- 
teien vois PrSaidenten des Internationalen Qerichtshofes ernannb. . 
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5. 1st in tien in Absatt J und S aneefahrten r’Ellen tier 
?r!isident des Internacionalen Oeriehtshofes ai.i lianoeln 
vernindort Oder ist er ein AncenBricer einer dor beiden 
Vertracsparteien , so wird die Ernennung Vor,i Vizeprasidenten 
vorconommen. Ist der VizeprSsident an Handcln verhindert 
Oder ist er ein AndeiiBricer einer der beioen Vertraesparteien, 
so wird die Ernennunt von ranuEltesten Kichter vorL’enoinnien , 
der nicht AntienBricer einer der beiden Vertraesparteien ist. 

6. Das Schiedsceric.it bestinmt sein eicencs Verfa'nren, sofern 
nicht die Vertraesparteien etnas anderes vereinbaren. 

7. Die Entscheide des Schiedscerichts sind fUr die Vertracs* 
parteien verbindllch . 


Artikel bO 


Dedeututic von Uecriffen 

1. In diesera Vertrac bedoutet: 

a. der Ausdruclt "ersuchendcr Staat" una "crsuchter Slaat" 
je nach Zusanuiicnhanc die Vereinicten St.'iatcn von 
Anerika Oder uie Sciiweizerische Eideenossenschafti 

b. der Ausdruck "Staat" Oder "dtaaten" je nach Zusacmen- 
hanc einen odor nenrere Slicdstauten der Vereinicten 
Gtaaten von Aitierika, inre i'erritorien und Besitauncen, 
den District of Columbia und das Connonwealth of Puerto 
Rico; 

e. der Ausdruck "Kanton" Oder "Kantone" einen odor r,eh- 
rere Kantone der Schweiterischen Eideenossenachaft j 

d. der Ocbrauch des Wortes "iw" vor "ersuchenden Staat" 
Oder "ersuchten Staat" je nach Zusannenhane und soweit 
erforderlicn eine Betuenahme auf das cesante Gebiet 
unter der Hoheit der Vereinigten Staaten, ihre Qlied- 
ataaten i» Sinna von Buenstabe b und untiergeordneten 
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Oebietskorperschaften, Oder «uf <ias Cebiet der 
Schweiz einschliesslich ihrer Kanbone. 
e. Hit Verweisuneen auf daz Recnt ocer das Verfanron 
in ersuchendcn Staat Oder auf das Recht ocer das. 

Verfanren, das bei der AusfUhruno von fcrsuchen an- 
zuwenden ist. sina Vervieisunuen auf oas Recht Oder 
das Verfanren j;eaieint> das von der das Ersuchcn aus- 
fUnrenden BehCrdo filr cin von ihr cefdhrtes Erir.ictlunt;s- 
odor Oerichtsverfahren anzuwenden ist, Oder das in 
vercleiehbaren Ermittlungen Oder Verfahren cewOnnlich 
anzuwenden wiire. 

2. VerlancC eine Bestimniunc dieses Vertracjes von einer anueren 
dehSrde als der Zentralstelle die Senucaunt vines Anitssioi;els, 
so darf diese BehSrde einen Kandstempel benutaen, sofern sie 
einen solchen Ublichen'feise in ihren eicenen Ancelecahheiten von 
Shnlicher Wicntiykeit ce'oraucht. Ein solcher Stoitpel wird fUr 
die Zwecke dieses Vertra£,es und die Zulassunu von beweiaaitteln 
wie ein Antssiceel benandelt. 

■ J. Der Ausaruck "bewoisstacke" oarf nicht Oahin ausi;elee,t 
werocn, dass er Oedenstande ausschliesst , deren Eulassunc als 
Beweisir.ittel fraclioh istv 

A. der Crundsata der freien bewciswUrdicunc bleibt far die 
Cerichbe der Schweiz von den bestimmuneen dieses Vertraces aber. 
die Zuiassiekeit von Beweismitteln unberahrt. 

5. Verweisungen auf Hechtshilfe, welche nach diesem Vertrag 
celeistet warden muss odor coleistat werden kann, unfassen so- 
wohl Hechtshilfe wit ala auch aolehe ohne Anwendung von iwanes- 
. massnahwen. 

S. Verwaiaungen auf "Ersuchon" Oder “Ersuchen urn Reohtahilfe" 
beztehen aioh auf alle Beilagenund Erganzungen. 
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7 . Der Ausdruok "Handluncen", soweit die Verduunc von Straf- 
taten geueint ist, urafasst auch UnterlaSBunten. 

8. Der Ausdruck "Besqhuldit;ter" umfasst, sofern sich aus 
dem 2usaiw!tenhant; nichts anderes ercibt, den VerddchtlEten in 
eineiti hanuieen Ennittluncsvcrfahren. 

9. Her Ausdruck "Hechtsbeistand" bedeutet den in oinen Oder 
andern Staat zur Ausilouni; des Anwaltsberufoa Zucelassenen. 

10. Der Ausdruck "Antitrust-GcsctzcebunE" u.nfassb, auf cie 
GesetZEdbunc der VereiniEbcn Staaten anEewendet, aXle dicjenidon 
Vorschriften , die in 15 . Titcl dec United States -Code, Kapitel 1 
und in Kapitel 2 dieses 'i’itels bis einachliesslich Artikel 77 
enthalten sind> unter Aussehluss der Artikel 77a ff. 


Artikel A1 

Inkrarttreten und KtlndiEuric 

1. Dieser Vertrac soli ratifiziert und die Hatifikationsur- 
kunden sollon so bald wie moclicli in Washington ausGetauscht 
warden . 

2. Dieser Vertrac tritt 18U Taco nach der. Datum des Aus- 
tauscnes der Ratifikationsurkunden in Kraft und findet auf vor 
Oder nach dem Inkrafttreten dieses Vertrates bccanuene liandluneen 
Anwendung, 

3. Dieser Vertras kann nach Ablauf von fdnf Jahren nach seinem 
Inkrafttreten jeoerzeit von Jeder der beiden Vertragsparteien 
unter Einhaltune einer frist von nindestens sacha Sonaten .ashrlft- 
lich gekQndiEt warden. 
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2U UriKUli2 DEooEH baben die BevolliniichtiQten diesen 
Vertrai; unteraeichnet. 

CEFEKl'ICiT in Bern, in Joppel in engliseher und deut- 
scher Sprache, wobei bside I'exte ci®ioherweise authen- 


tisch Bind, an 2S. Mai 1975. 


KUr lien Priisitienten 
der VereiniGten Staaten 
von Amerika; 



***^ 


FUr den Schweiieriachen 
Bundesrati 



[SEAL] 
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LISTE 

Straftaten, fUr welctie Zwangsraassnahmen 
angewendec warden kdnnen 


1 . Mord . 

2. Vorsatzliohe TStung und Totschlag. 

J. Fanrl&ssige Tttung. 

It. Beswillige Verwundung; voraStzllcne Oder grodfanrlassige 
sohwcre KOrperverlotzung. 

5. urohung rait deiu 'i'ode Oder einer scnweren KCrporverletzung. 

6. yidcrruc.'itliciies E'erfcn odor Auflegan diner atzenden Oder 
scdadiceriden Subscanz auf die Person eines andcrti. 

7. EntrUhrung; unreenw.dssiges Oel'ancenhalten Oder andere 
rechtswidrice Preineitsberaubung. 

8. Baswillices .’JicnterfUllcn von Unterhaltspriicbten ooer 
bdswillicea Verlaasen eines Minderjiuirigon Oder einer 
anderen abnancigen Ferson, «enn das Lcben Oder die Ge- 
sundheit des Mindorjiinrigen Oder dor ablidncigcn Ferson 
ceriinrdet ist Oder nit grosser WahrseheinlicnJceit gefSrtr- 
det Worden kann, 

9. Notzuciitj Vornannie unzdentiger Kandlungen. ■ 

10. Unzilebtice Handlungen nit Kindern unter 16 Ja'nrcn. 

11. Viderreobtliche Abtreibuns. 

12. Frauen- und Kinderhandel. 

IJ. liiganie. 

1« . Raub . 

15. Uiebstahl; Einbruch; Eindringen in ein Haua Oder OeschSLft. 

16. Veruntreuungi Ontersehlaeune. 

17. Erpresaung. 
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18. Annahnie ooer Vran-port von Odd, Kcrtpapieren odor 
anderen VemB^ensviertjen mit Vilsaen, dass uiese durch 
Untersohlai,un£;, oiebstahi Oder Betrut, erlanct worden 
Sind. 

19. Uetrut;, einsohliesalicfi: 

a. Erlan-uni; von VcrBoijc.nswerteii, LeisCuncen, Odd 

■ Oder V.'crtpapioron durcd Vorspiet^dun^ faischcr 'Pat- 
sacnen Oder durcn betratjcrischo 'iiiusonuni, Oder 
uurca anusre becrU^crisone ;5ittd; 

b. Eotruo dBosn aen crsucnonden Staaj Oder seine died- ' 
staaten, tiezirko oucr Ceueindeni 

c. bntrouc odor Vcrtrauensmiasbrauch be£;an-en uurcn 
irnendweici.e Personen; 

d. Bonulzund, der Foad Oder anderer Vcrkenrociittel ir.it 
dor Abaiciit zu b«trUL,Bn Oder zu tOusonen, soweic 
dies nacii uen Oeaetzen des ersucbendon Staats straf- 
bar iat. 

20. isotrOijcrisoiier Uankrott. 

21. linnanrc Andaben Ubcr Handelscesellschafton und Cenossen- 
scnartcri, Verleitun,, zur Opekulation, un^etreue Ceschurts- 
rUhrurid. Unterdrackund von Urkunden. 

22. deoteonunc, einscalieaalicn Verleitunc zur, Anaieten Oder 
Annehiocn von bcateoiiuiid. 

23. Faisdhutit, ouer Vcr.'’alsonund, cinsciiliesaliohi 

a. r'dscnuni; Oder Verriilschun;, vor. Pl'i'entlichen Oder 
privaten Wertpapieren, Oblicationen, lanlunbaan- 
■Mciaur.ijon, V.'arenrochnundcn (r'akturen), Krcdit’urieren 
Oder anderen PoVtunentenj 

b. IMlaonund oaer VerfUlsohuno von UUnzen ouer Celu; 

c. r'iilacimno ooer Verraiiicliuni; von air.tlichen OiL‘t,tln, 
Stoapoln Oder darken ; 

d. betri!i;eriacner Qearaucn aer ober.;;enannten cefulschten 
Oder veri'illscheen de;,cnatijnoe; 

e. wisaentlicnca und widerrecntliches Anferticen Ouer 
besitzen irdendv.'elcnor Geriite, Vorricntunoen , Weric- 
zeude Oder .'iascninon, die zum PElacnen von Qelu 
r.leiciiijUltii; o'u Metall- ooer Papierdeld, dbeidnet 
ouer bestinint sind. 

24. Wissentliche und voraatzliche, unmittelbar Oder dureb 
eincn anderen abcoLebene falao.be, fiktivo Oder betriiijs- 
risobe ErklSrunu odor oarstelluni, in einer Ancelcbennelt 
fUr die eine Verwalbun^sbeharde im erauchenden Gtaat zu-* 
standli; ist,und die eine in dieser Liato erwUnnte odor 
sonst unter den Vertrac fallende strafdare iianolunit be- 
trifft. 
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25. Heincid, Verleitunt; ‘^eineid una andere falsche und 
bet’idii^ce iirkliirunj^cn. 

26. ^uvidcraanuiuni^en jjcccn die Vorachriften ILber ccwerbj- 
nassiije V/etten, Lotterien und Gldcksspiele. 

27. BrandstifturiL;, 

28. Vorsiitaiicjje unu reciitsv/idrio’e ^erotdrurii^ Oder oc.iiriutTune 
von iiisenoaiinen , dufUfanrscUi^en, Scnifrcn Oder anderen 
Tranoi-ortmittcln , odcr ircenaoine b^swiili^je imnalur.^ in 
aer AbsicJit, die Sicherneit einer in eineu ‘du^je oucr Lufc- 
i'aarzfeUi;, Gcaiff Oder anueren Transportuittol reiuenuen 
Person zu ct-'P^inracri. 

29. Gccruuueroii Ineutcrci Oder Aufruur an aora cines i-ui’t- 
fanrzeuijeii Oder Gcnirfea tcden die Audoritiit dcs KapifcUns 
Oder Uerohlsaadcraj jeac Uositzer^^rciPun;; oaer Ausilount, 
dcr Bere;»lSijowalt Uocr ein Lurtfahrzeui: oaer Gciiirf aurch 
Anwenauni; von 'dv/anu Oder Ccwalt oaer ciurch brohun^ wit 
iiwant; oaer Gev;alt. 

30. Iduwidaraanulunucn Voracnriruen (cleicaijdltii;. oj in 

Kon.-. von GteucrvoracariPten oder ancci’cn Ce^ctzen) l>e- 
trefrcnd Vcruot, bcschrdnkun;;; odor i^or.trollc von hJinoei, 
cinfunr odor Ausfuar, besitz, Verneii-iiicnuni;# Fadrikation, 
herstelluiii^ odor ucbraucn von: 

a. hauscaciPtcn, Cr;nnabis sativa-L, psychotropiacnen 
Gubstanzen, Kokain una seinen oerivatcn; 

b. ;jirti(jen CuCiiSuCrtcn Guojtanzen und ucoununeitsscnud* 
licnen Gtorfcni 

C. i’'cuerwarren , anaercn '.JaPfen, 3prcn4;Gtofrcn und Vor- 
ricnturi*^en zur urandstiftuni,; 

v/enn uer Ti-ter sica ourcn uie Verlctzunj; solcher Gesetso 
einor Gtrafvcrfolbun-; und Gcriindniastrafe auszotzt. 

31. P.echtsviidri^e lieiunueruni; von Verfahren vor Gerichten oaer 
Vcrwaitun^ubeddrocn Oder Gtdrunc einer Gtrafuntcruuchunii' 
duren EinsciiClcViterunt;, oestecnen, hindern, beoronen Oder 
Verlctzcn von Gerientsbejuaten, Cesenworenen , iSc*uj;en Oder 
Untersucnun^^sbeaniten. 

52* Kcchtswicirijjer Missbrauen dor Aintseewalt , welcher Verlusb 
von Leben, yreineit odor titentum einer Person zur rol/:e 
hat. 

33. Hechtswiuric;e Bccintriichtib^ni;, BinschUchteruni; oaer 

Stdrunc bei einor t’aal ouer Aandidatur far ein dffentli- 
ches Arat, Qer "Utigkeit ala Geschworener oaer Sffentli- 
cher An^estellter Oder beim lirapfane Oder Cenuss von Lei- 
stungen einer dffentlichen bienatstelle. 
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34 , Versuca oacr Koir. 5 :lott (conspiracy), eine aer in oen vor- 
ant;ohenaen Abscunitten uieser Liste aufi,eziiiiiten Straf- 
taten zu btxeneju Vcilnahine an soXchcn ijtraftatcrt ouer 
ticren Ucaunstii^unc- 

J5- Jcde atrafSat, bei cier cine cler in aicser Liste anberiinr- 
ben KoontBverlet 2 uni,eii ein wesentlici'.cr uestanuteil lies 
Saohvertialbes ist, sclost aenn zur bobrilndunij dor bur.uos- 
cerichtsbarkeit dor Veroini£ten Staaten das Vorsenden, 
dcr 'transport, die Bcnutzunj; der ?ost Oder von zwischen" 
ataatlicnen Verl'.cnrsiuibteln auch Tatuestandiiierlaaale der 
besonaeren Straftat Bind, 
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[INTERPRETATIVE LETTERS] ['] 


EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, Hay 25, 1973 


Excellency; 

I have the honor to refer to the Treaty between the 
United States of America and the Swiss Confederation on 
Mutual Assistance in Criminal Matters signed on May 25, 
1973, and in particular to Articles 18 and 20 thereof. 

It is the understanding of the United States Govern- 
ment that questions which may be asked by representatives 
of the requesting State under Article 20 do not go beyond 
the scope of paragraph 1 of that Article insofar as they 
relate to genuineness and the admissibility of the docu- 
ments or records. Such questions would include those 
relating to (1) the responsibility of the witness with 
respect to the making and maintaining of the documents or 
records; (2) whether the documents or records were made 
as memoranda or records of the acts, transactions, 
occurrences or events they purport to record; (3) whether 
the documents or records were made In the regular course 
of business; (4) whether it was the regular course of 
business to make the documents or records at the time of 
the act, transaction, occurrence or event recorded there- 
in or within a reasonable time thereafter; (5) the meaning 
of the entries in the documents or records; and the 


His Excellency 

Dr. Albert Weitnauer, 

Ambassador of Switzerland, 
Bern. 


Each letter was sl^ed in both the English and German languages. 
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procedure for making and maintaining the documents or 
records and obtaining the Information recorded therein 

The above also applies to the scope of questions 
under paragraph 5 of Article 18. 

I would appreciate a letter frc^ Your Excellency 
confirming that the understanding described above is 
also the understanding of the Swiss Federal Council. 

Accept, Excellency# the renewed assurances of my 
highest consideration. 


Shelby Cullom Davis 


Shelby Cullom Davis 
Ambassador of the 
United States of America 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, den 25. Mai 19?3 


Exzellenz, 

Ich habc die Ehro, auf den Staatsvertrag uber gegen- 
scitige Rcchtshilfc in Strafsachen zwischeii den Vercinigten 
Staaten von Amerika und dcr Schwei tcrischcn Eidgcnossenschaft , 
unterzeichnet an 25. Mai 1573, Bezug zu nehmen, insbcsondcre 
auf dessen Artikel 18 und 20. 

Die Rcgicrung der Vercinigten Staaten ist dcr Auffas- 
sung, dass Fragcn, die von Vertretern dcs crsuchendcn Staats 
nach Artikel 20 gcstcllt werden kbnncn, nichi ilbcr den Rahmen 
von Absatz I dieses Artikcls hinausgehen, soweit sic sich auf 
die Echtheit und die lulSssigkcit als Bewcismittcl von Schrift- 
stucken Oder Akten beziehen. Solche Fragcn wUrden diejenigen 
umfassen: 

1. nach dcr Verantwortung dcs Zeugen fur die Herstellung 
und die Nachfiihrung von Schrif tstOcken und Akten; 

2. ob die SchriftstDcke Oder Akten als Memoranda odcr 
ProtokoUc zur Aufieichnung von llandlungcn, Tronsaktio- 
nen, VorfSllen Oder Ereignissen ausgefertigt warden; 

Seiner ExzeXIenz 

Herrn Dr. Albert Weitnauer 

Schweiterischer Botschafter 

Bern 


XIAS 8302 


HeinOnline 27.2 tJ.S.T 


2122 1976 


816 


27 ust] Switzerland — Judicial Assistance — d?J. fi'fws 

3. ob die SchriftstCicke Oder Akten in ordentlichen 
GeschSftsgang hergestellt wurdcn; 

4. ob es dem ordentlichen GeschSftsgang entsprach, solche 
Schriftstucke Oder Akten entweder tur 3elt der Handlung, 
der Transaktion, des Vorfalles Oder des Ereignisses, 

Oder innerhalb einer angenessenen Frist danach, herzu- 
stellcn; 

5. nach der Bedeutung einer Eintragung in den Schrift- 
stOcken Oder Akten; und 

6. nach den Vor£ahren, das bci der licrstellung und 
Nachfdhrung der Schriftstucke oder Akten sowie bei 
der Erlangung der darin vermerkten AuskClnfte ange- 
wendet wurde. 

Das gleiche gilt hinsichtlich von Fragen nach Artikel 18 
Absatz 5. 

Ich ware Ihnen dankbar, wenn Sie mir in einem Brief 
bestatigen, dass die vorstehenden Ausfuhrungcn auch der 
Auffassung des Schweiierischen Bundesrates entsprechen. 

Genehmigen Sie, Exielleni, die erneute Versicherung 
melner ausgeieichpetsten Hochachtung. 

Shelby Cullom Davis 

Shelby Cullon Davis 
Botschafter der 

Verelnigten Staaten von Amerika 
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EiOGENdSSfSCHES POUITISCHES OEPARTEMENT 

Bern, den 2$. M&i 1973 

Exsellens, 

Ich beehre »ich, den Empfang Ihrea Schrcibena folgenden 
Wortlautes vom 25 • Hal 1973 anzuzeigen: 

" Ich habe die Ehre, euf den Staatsvertrag tiber gegen- 
seltlge Reehtahilfe in Strafsachen zwischen den Vereinlgten 
Staaten von Amerika und der Schweizerischen Eldgenossenschaft, 
unterzeichnet an 25« Mai 1973* Bezug zu nehmen, insbesondere 
auf desaen Artikel IB und 20. 

Die Regierung der Vereinigten Staaten ist der Auffaa- 
eung, dass Pregen, die von Vertretern des ersucbenden Staats 
naeh Artikel 20 geatellt vcrden kbnnen, nieht Uber den Rahmen 
von Absatz 1 dieses Artikels hinausgehen, sowelt sie sich auf 
die Echthelt und die ZulEssigkeit als Beweismittel von Schrlft* 
stUcVen Oder Akten beziehen. Solche Pragen warden diejenigen 
ufflfassen; 

1. naeh der Verantwortung des Zeugen fUr die Herstellung 
und die NaehfUhirung von SchriftstUeken und Akten ^ 

2. ob die SchriftstQcke Oder Akten als Memoranda Oder 
Protokolle zur Aufzeiehnung von Handlungen, Transaktio* 
nen, Vorfdllen Oder Ereigniseen ausgcfertigt wurden^ 

Seiner Exzellenz 

Herrn Shelby Cullom Davis 

Botsehafter der 

Vereinigten Staaten von Amerika 
Bern 
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3. Ob die SchriftstQcke Oder Akten im ordentlichen 
Geschaftegang hergestellt warden j 

M. Ob es den ordentlichen Geschaftsgang entsprach, solche 
SchriftstUcke Oder Akcen entweder zur Zeit der Handlung, 
der Tranaaktion, dea VorfalXea Oder dea Ereienisaes, 

Oder innerhalb einer angemeaaenen Frist danach, heriu- 
atellen; 

5. nsch der Bedeutung einer Eintragung in den Schrift- 
stGcken Oder Akten; und 

6. nach dem Verfahren, das bei der Kerstellung und 
NachfGhrung der SehriftstQcke Oder Akten aowie bei 
der Erlangung der darin vermerkten AuakUnfte ange- 
wendet wurde . 

Das gleiche gilt hinsichtlich von Fragen nach Artikel 18 

Absatz 5< 

Ich ware Ihnen dankbar, wenn Sie mir in einen Brief 

bestatigten, daaa die voratehenden Auaftlhrunpen auch der 

Aufraasung dea Schweizeriachen Bundesrates entsprechen." 

leh habe die Ehre zu bestatigen. dass die in Ihrcm Brief 
dargelegte Auffaaaung mit derjenigen dea Schweizeriachen Bundes- 
rates Qbereinatimmt. 

Qenehmigen Sie> Exzellenz, die erneute Versicherung 
meiner ausgezeiehnetsten Koshaehtung. 

/ l/^ 

Dr. Albert Weitn&uer 
Schveixeriaeher Botechafter 
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EIDGENOSSISCHES POUTISCHES DEPABTEMENT 


Excellency: 


Bern, Kay 25, 137 J. 


I have the honor to acknov(leo.:,e receipt of your letter 
of May 25, 1973, which reads as follows: 

"I have the honor to refer to the Treaty botwooii the 
United States of A5;erica and the Sv:iss Confederation on 
Mutual Assistance on Crininal Matters sicneo on May 25, 1973, 
and in particular to Articles 13 and 20 thereof. 


It is the understandinj; of the United States Covern- 
r.ient that questions which ra.iy be asked by rapresent.itives of 
the requestint; State under Article 20 to not t'o bcyo;id the 
scope of paracraph 1 of that Article insofar as they relate 
to the cenuineness and adi.;issibility of tnc docuticnts or ■ 
records. Such questions v/oulo incluue those relatin,^ to (1) 
the responsibility of the witness with respect to the siakini; 
and maintaininc of the docunents or records; (2) whether the 
documents or records were n.aue as nemoranda or records of the 
acts, transactions, occurrences or events they purport to 
record; {}) whether the uocusiunts or records were nado in the' 
rohular course of business; (t) whether it was the regular 
course of business to make the documents or records at the 
time of the act, transaction, occurrence or event recorded 
therein or within a reasonable tine thereafter; (5) the mcan- 
inb of the entries in the documents or records; and (6) the 
\proccdure for raakint; and maintaining the documents or records 
and Qbtaininc the information recorded therein. 


Kis Excellency 
Shelby Culloia Davis 
Ambassador of the United States 
of America 

Bern 
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The above also applies to the scope of questions under 
paragraph 5 of Article 13. 

I would appreciate a letter from your Excellency con- 
firming that the understanding described above is also the 
understanding of the Swiss Federal Council.” 

I have the honor to confirm that the understanding set 
forth in your letter accords with that of the Svdss Federal 
Council. 


Accept, Excellency, the renewed assurances of my highest 
consideration . 




/ t/ 


Dr. Albert V/eitnauer 
Ambassador of Switzerland 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern* Hay 25, 1973 


Excellency: 

I have the honor to refer to the Treaty between the 
United States of America and the Swiss Confederation on 
Mutual Assistance in Criminal Hatters signed on May 25, 
1973, and in particular to Article 5 thereof, and to bring 
to your attention the understanding of the United States 
Government with respect to that Article; 

(A) The limitations on use set forth in Article 
5 are intended only as an agreement between 
Governments and, as provided in paragraph I of 
Article 37, do not give rise to a right on the 
part of any person to take any action in the 
United States to suppress or exclude any evi" 
dence or to obtain other judicial relief. Where 
any person alleges that any authority in the 
United States has used materials obtained from 
Switzerland in a manner inconsistent with the 
limitations of Article S, his recourse would be 
for him to inform the Central Authority of 
Switzerland for consideration only as a matter 
between Governments and he has no standing to 
have such allegations considered in any 


His Excellency 

Dr» Albert Weitnauer, 

Ambassador of Switzerland, 
Bern. 
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proceeding in the United States. Where such 
allegations are deemed by the requested State to 
require explanation, an inquiry may be put to 
the requesting State. The response of that 
State may, as appropriate, be in writing or an 
oral exchange pursuant to the consultation pro- 
cedure of paragraph 1 of Article 39- 

{B) The reference in subparagraph b of paragraph 
3 o£ Article 5 to any criminal investigation or 
proceeding for which assistance may be given 
includes investigations or proceedings for which 
assistance is required to be or may be granted 
under the Treaty, whether or not compulsory 
measures would or could be utilized. 

(C) The limitations on use set forth in Article 5 
are not intended to restrict the use of informa- 
tion which has become public any more than the 
use of information which has become public would 
be restricted in the requested State. 

(0) The limitations on use set forth in Article 5 
are not intended to apply to the submission of 
additional requests for assistance under the 
Treaty where the requests relate to offenses 
which are either listed in the Schedule or which . 
are serious in the sense of paragraph 2 of 
Article 10- 

<E) The limitations on use set forth in Article 5 
are not intended to apply to any use to which the 
requested State specifically t^nsents. 
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1 would appreciate a letter from Your Excellency 
confirming that the understanding described above is also 
the understanding of the Swiss Federal Council. 

Accept, Excellency, the renewed assurances of my 
highest consideration . 


Shelby Cullotn Davis 


Shelby Cullom Davis 
Ambassador of the 
United States of America 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, den 25. Mai 1975 


Exzellens. 

Ich habe die Ehrc, auf den Staatsvertrag fiber gegen- 
seitige Rechtshilfe in Strafsachen zwischen den Vcreinigten 
Staaten von Amerika und der Schweizerischen Eldgenossenschaft, 
unterzeichnet am 2S. Mai 1973, Bezug zu nchmcn, insbcsondere 
auf dessen Artikel 5, und Ihnen die Auffassung der Regierung 
der Vereinigten Staaten hinsichtlich dieses Artikels zur 
Kenntnis zu bringen: 

(A) Die in Artikel 5 festgcsetztcn Vcrwcndungsbcschrdnkungen ‘ 
haben lediglich den Sinn ciner Vereinbarung zwischen 
Rcgierungen und berechtigcn gemSss Artikel 37 Absatz 1 
nicmanden, in den Vereinigten Staaten cin Bcwcisnittcl 
ausschllessen Oder aus den Rccht welsen zu lessen odcr 
irgend eine andere gcrichtliche VerfCigung zu erwirken. 
Bchauptet jemand, eine Behbrdc In den Vereinigten Staaten 
von Amcrika habe von der Schweiz erhaltenes Material In 
einer mit den Beschrdnkungcn des Artikels 5 nicht ver- 
einbarten Art verwendet, so steht als Rechtsbehelf aus* 

Seiner Exzellenz 

Herrn Dr. Albert Weltnauer 

Schweizerischer Botschafter 

Bern 
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schliesslich die Mdglichkclt lur VerfCigung, die 
schweizerische Zentralstelle zu benachrichtigcn , die 
sich damit nur im Sinne einer Angelegenheit zwischen 
Regierungen zu befassen hat; es bcsteht kcine 
Legitimation zur Veranlassung der Ucberpriifurvg solcher 
Behauptungen in irgend einem Verfahtcn in den Ver- / 
einigten Staaten von Amcrika. Der ersuchte Staat 
verlangt, wenn diese Bchauptungcn nach seiner Auf- 
fassung eine AbklSrung erfordern, vora crsuchcnden 
Staat Auskunft. Dieser Staat kann seine Antwort, je 
nach Lage der Dinge, schriftlich erteilen oder bei 
einem miindlichen Meinungsaustausch nach Artikel 
39 Absatz 1. 

(B) Pie Bezugnahme in Absatz 3 Buchstabe b des Artikels S 
auf ein Strafvorf ahren , fOr das Rechtshilfe zulMssig 
ist, schliesst alle Verfahren ein, fiir die nach dem 
Vertrag Rechtshilfe zu leisten ist oder gewahrt werden 
kann, gleichgiiltig, ob dabei in crsuchten Staat Zwangs- 
massnahmen angewendet werden miissten Oder nicht. 

(C) Die VerwendungsbeschrSnkungen nach Artikcl 5 haben 
nicht den Sinn, die Verwendung dffcntlich bekannt 
gevordener Informationen mehr zu beschranken, als 
dies der Fall wdre hinsichtlich Informationen,die 

io ersuchten Staat Sffentlich bekannt geworden sind. 

(D) Die Verwendungsbeschrdnkungen nach Artikel 5 solien 
nicht angewendet werden auf die Einreichung zusdtz'* 
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licher Rechtshilfeersuchen auf Grund des Vertrags, soweit 
diese sich auf strafbare Handlungen beziehen, die ent- 
weder in der Liste erwahnt Oder als schwer lu qualifi- 
zieren sind im Sinne von Artikel 10 Absatz 2. 

(E) Die Verwendungsbeschrankungen nach Artikel S beziehen sich 
nicht auf eine Verwendung, welcher der ersuchte Staat 
besonders zugestinimt hat. 


Ich wSre Ihnen dankbar, wenn Sie nir in einem Brief 
bestdtigen, dass die vorstehenden Ausfdhrungen auch der Auf' 
fassung des Schweizeriachen Bundesrates entsprechcn. 

Genehmigen Sie, Exzellenz, die erneute Versicherung 
meiner ausgezeichnetsten Hochachtung. 

Shelby Cullom Davis 

Shelby Cullom Davis 
Botschafter der 

Voreinigten Staaten von Amerika 
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ElOGENdSSISCHES POLITISCHES OEPARTEMENT 

Bern, aen 25. Mel 1S73 


Exzellenz, 

loh beehre mich, den Empfang Ihres Schreibens folgenden 
Vertlautes vom 25> Mai 1973 anzuzeigen: 

" Ich habe die Ehre, auf den Staatsvertrag fiber gegen- 
aeitige Rechtshilfe in Strafaachen zwischen den Vereinigten 
Staaten von Amerika und der Schweizeriaehen Eidgenoaaenschaft, 
unterzeichnet am 25. Mai 1973, Bezug zu nehmen, insbeaondere 
auf deasen Artikel 5, and Ihnen die Auffaasung der Regierung 
der Vereinigten Staaten hinaichtlich dieaea Artikels zur 
Kenntnia zu bringen; 

(A) Die in Artikel 5 festgesetzten Verwendungsbeschrfinkungen 
haben lediglich den Sinn einer Vereinbarung zwischen 
Regierungen und bereehtigen gemfiss Artikel 37 Abaatz 1 
niemanden, in den Vereinigten Staaten eln Beweismittel 
auaaehliesaen Oder aua dem Recht weisen zu lasaen Oder 
irgend eine andere gerichtliche VerfUgung zu ervirken. 
Behauptet j emend, eine Behdrde in den Vereinigten Staaten 
von Araerika habe von der Schweiz erhaltenes Material in 
einer mit den BeaehrSnkungen dee Artikela 5 nieht ver- 
einbaren Art vcrwendet, ao ateht ala Rechtsbehelf aua- 
schliesalich die MSglichkeit zur Verffigung, die aehweize- 
risehe Zentralatelle zu benachrichtigen, die aich damit 
nur im Sinne einer Angelegenheit zwiachen Regierungen zu 


Seiner Exzellenz 

Herrn Shelby Cullon Oavia 

Botachafter der 

Vereinigten Staaten von Anerlka 
Bern 
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bcfassen hat;, es bestcht keine Legitimation zur Veran- 
lassung der UebepprOfung soXcher Behauptungen in irgend 
einem Verfahren in den Vereinigten Staaten von Amerika, 

Der ersuchte Staat verlanpt, wenn diese Behauptunj-en nach 
seiner Auffassung eine AbklSirung epfordern, vora ersuchen- 
den Staat Auskunft. Dieser Staat kann seine Antwort, je 
nach Lage der Dinge, schriftXich erteilen Oder bei einem 
mandlichen Meinungsaustausch nach Artikel 39 Absatz 1. 

(B) Die Bezugnahme in Absatz 3 Buchstabe b des Artikels 5 
auf ein Strafverfahren , filr das Rechtshilfc zulSssig ist, 
schliesst alle Verfahren ein, fUr die nach dem Vertrag 
Rechtshilfe zu leipten ist Oder gewghrt werden kann, 
gleichgUltig, ob dabei im ersuchten Staat Zwangsmass' 
nahmen angewendet werden milssten Oder nicht. 

(C) Die Verwendungsbeschr&nkungen nach Artikel 5 haben nicht 
den Sinn, die Verwendung Gffentlich bekannt gewordener 
Informationen mehr zu beschrcinken, ala dies der Fall wSre 
hinsichtlich Informationen, die im ersuchten Staat Gffent* 
llch bekannt geworden sind. 

(D) Die Verwendungsbeschr&nkungen nach Artikel 5 sollen nicht 
angewendet werden auf die Einreichung zus^tzlicher Rechts* 
hilfeerauchen auf Grund dea Vertrags, sowelt diese sich 
auf Btrafbare Handlungen beziehen, die entweder in der 
Liste erw^hnt Oder als schwer zu qualifizieren sind im 
Sinne von Artikel 10 Absatz 2. 

(£) Die Verwendungsbeachrankungen nach Artikel 3 beziehen aieh 
nicht auf eine Verwendung, welcher der ersuchte Staat 
besonders zugeatimmt hat. 

Ich wiire Ihnen dankbar, wenn Sie mir in einem Brief be- 
etatigten, daas die voratehenden AuafUhrungen auch der Auf- 
fasaung dea Schweizerlschen Bundearatea entapreehen*** 
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leh habe die Ehre zu besbStigen, dass die in Ihren Brief 
dargelegte Auffassung »it derjenigen dee Schweizerischen Bundea- 
ratea abereinstinunt. 

Qenebmigen Sie, Exzellenz, die erneute Versicherung 
meiner auagezelchnecaten Uochaehtung. 

4 -. 

Dr, Alberc Weitnauer 
Schweizerischer Bocschafter 
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ElOGENOSSISCKES POtiTiSCKES OEPARTSMENT 


Excellency, 


Bern, nay 25, 197 J. 


I have the honor to acknovileoce receipt of your letter 
of May 25, 1573, which reads as follows: 


"I have the honor to refer to the Treaty between the 
United States of Ai.icric& and the Swiss Confederation on 
Mutual Assistance in Crii.inal Matters signed on May 25, 1973, 
and in particular to Article 5 thereof, and to bring to your 
attention the understanding of the United States Coverni.tcnt 
with respect to that Article: 


(A) The limitations on use set forth in Article 5 arc in- 
tended only as an agreement octween Coverni.icr.ts and, as 
provided in paragraph 1 of Article 37, ao not give rise 
to a right on the part of any person to tai;e any action 
in the United States to sujvpress or exclude any evidence 
or to obtain other juticial relief. V.’hcre any person 
alleges that any authority in tne unitcu Status lias uieo 
materials obtained from Switzerland in a i.ianncr incon- 
sistent with the limitations of Article 5, his recourse 
would be for him to infon:; the Central Authority of 
Switzerland for consideration only as a (..atver between 
Governments ana he has no standing to have such allegations 
considered in any proceeding; in the Unitcu States, vrhere 
such allegations arc uecMed by the reiiuested S%ate to 
require explanation, an inquiry may Uc put to the re- 
questing State. The response of that State nay, as 
appropriate, be in writing or an oral exchange pursuant 
to the consultation procedure of paragraph 1 of Article 39. 


His Excellency 
Shelby Cullom Davis 
Ambassador of the United States 
of America 

Bern 
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(B) The reference in Buopnra^raph b.. of para;;rar..h 3 of 
Article 5 to any criulnal investii,ation or proceeding 
for which assistance i..ay be ^iven includes invcsti;jations 
or proceeuincs for v/hich acsistance is ro-,uireu to be 
or t.iay be crantod under the Treat;', '.ihethcr or not ooia- 
pulsory measures would or could be utilizeu. 

<C) The limitations on use set forth in Article 5 are not 
intended to restrict the use of information which has 
become public any Dore than the use of inforinatiou vh'.icii 
has become public would bo restricted In the requested 
State. 

{D) The linitationc on use set forth in Article 5 are net 
intended to apply to the suonission of additional re- 
quests for assistance under the Treaty where the requests 
relate to offenses which are either listed in the Schedule 
or vihloh are serious in the sense of paraidraph 2 of 
Article 10. 

(ii) The limitations on use set forth in Article 5 are. not 

intended to apply to any use to which the requested State 
specifically consents. 

I would appreciate a letter rrei.i your excellency con- 
firainc that the undorstandinu described above is also the 
understandihti of the Swiss Federal Council." 

I have the honcr to confirm that the ur.derstansir," set 
forth in your letter accords with that of the Sviiss Federal 
Council. 

Accept, Excellency, 

Consideration. 

Or. Albert VIeitnauer 

Ambassador of Switzerland 


the renewed aseurar.ccc of my hiahest 
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eidgenOssisches politisches oepartement 


Bern, den 25. Mai 1973 


Exzellenz , 

Ich habe die Ehre, auf den Staatsvertrag Oder gegen- 
seitige Rechtahilfe in Strafsachen awiachen der Sehweizeri- 
Bchen Eidgenoasenaehaft und den Vereinigten Staaten von 
Amerika, unterzeiehnet am 25. Mai 1973, Bezug zu nehmen, 
insbeaondere auf dessen Artikel 10 Absatz 2, 

Der Schweizerische Bundesrat ist bezliglich des in 
Buchatabe a dieser Beatimmung verwendeten Auadrucks "achwere 
Sbraftat" der Auffaasung, daaa dieae Anforderung erruilt iat, 
Venn die Tat objektiv achwer iat, ea sei denn, daaa weaent- 
liche Tatsachen Oder andere Umstdnde, vie die Verwerflichkeit 
der Absicht Oder die Art und Weiae der Begehung, aie ala 
"aehwer" qualifizieren. Ob ein in der Liate erwShnter Tat- ' 
beatand daa Erfordernia der "objektiven Schwere" erfUllt, 
beurteilt aieh naeh folgenden Kriterien: 

1. Hangela klarer Kinweiae auf daa Gegenteil trird angenommen, 
daaa eine Straftat "achwer" iat, wenn aie 

a, eine unter den Nummern 1, 2, 5, 7, 9, 10, 12, lb, 17, 
22, 25, 28-30, 32 und. 33 ervdhnte Tat iat. Hinaiehtlich 
der unter Numner 30 aufgefOhrten Taten wird jedoch im 
Einzelfall zu prOfen aeih, ob Natur und Henge daa 


Seiner Exzellenz 
Herrn Shelby Culloa Davie 
Botachafter der 

Vereinigten Staaten von Acerika 
Bern 
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Stoffes, das vorgeworfene Verhalten und die weitere 
Tdtigkeit des VerdSchtigten Oder Angekiagten- die 
Qualifikation "schwer" re chtfer tigers; 

b. Ulster At5s»ersdutsg von Oewalt Oder Waffen begangen wurde; 

0 . durch eine Bande begangen wurde;oder 
d. achwere Folgen ftlr das Opfer hatte. 

2, Straftaten gegen das VemsSgen, sum Beispiel Kumnser 15, 

16, 18-21, 23 und 27 der Liste, gelten als "schwer", 
wenn der betifferbare Deliktsbetrag i I'OOO. — Uber- 
steigt. 1b Falle einer erheblichen Aenderung der Weehsel- 
kurse in einem der beiden staaten Oder in beiden soil der 
Deliktsbetrag ins Verfahren nach Artikel 39 Absatz 1 und 2 
geprdft und nBtigenfalla neu festgesetzt werden. 

3> Ob die unter Nunsmern 3A und 35 erwdhnten Straftaten 
"schwer" sind, wird anhand der ihnen zugrundeliegenden 
Taten bestimmt. 

In bezug auf Ersuchen, die der Verfolgung einer in 
Artikel 6 Absatz 2 beschriebenen Person dienen, werden beim 
Entseheid darilber, ob die Bedingung gemSss Artikel 10 Absatz 2 
Buchstabe a erfOllt sei, Gewaltakte Oder andere, von der 
organisierten Verbrechergruppe begangene sehwere Straftaten 
berQcksichtigt. 

Ich wgre Ihnen dankbar, wenn Sie .mir in einem Brief 
bestatigten, dass die vorstehenden AusfOhrungen such der Auf- 
fassung der Regierung der Vereinigten Staaten von Amerika 
entspreehen. 

Oenehnsigen Sie, Esczellenz', die erneute Versieherung 
Bselner auagezeiehnetatexs Kochachtung. 

Or. Albert Veitnauer 
Sebweiz'eriseher Botsehafter 
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EIDQENOSSISOHES EOUITISCHES OEPAfiTEMENT 


Excellency; 


Bern, »4ay 25, 1975» 


I have the honor to refer to the Treaty bstv/een the 
Swiss Confederation and the United States of America on 
Mutual Assistance in Criminal Matters si^^ned on I-’.ay 25, 1973, 
and in particular to para;;raph 2 of Article 10 thereof. 

■With respect to the expression ’’serious offense*' used 
in that provision* it is the understandinc of tne Sv/iss 
Federal Council that this standard is based on the objective 
iiravity of the offense, unless the pertinent facts and other 
circumstances, such as the cec,retf of malice and mode of per- 
petration, justify such characterisation. In applying; the 
objective gravity standard to certain of the offenses listed 
in the Schedule, the follovjing criteria are applicable; 

1. In the absence of clear indication to the contrary, 

an offense will be presumed to be "serious” if; 

a. It is specified in items 1, 2, 5, 7, 9, 10, 12, 

14, 17, 22, 25, 23-30. 32 and 33. iiowever, with 
respect to the offenses specified in ite;.i 30, each 
case will be examined i-ndividually to determine 
whether the nature and quantity of the materials, 
the conduct charged, and the other activities of 
the suspect or defendant warrant characterisation 
as serious^ 

b. violence or v/capons arc usedj 

c. it is committed by a or 

d. it results in serious harm to the victim. 


His Excellency 
Shelby Cullora Davis 
Ambassador of the 
United States of America 

Bern 
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2. In the case of property offenses, for example, itews 15, 
16, l3-21, 25 , and 2? of tne Scncuule, an offense will 

considered "serious" if the measurable amount in- 
volved in the offense is in excess of i:lOOO. In the 
event that monetary values should undergo a material 
change in either country or both, the determinate amount 
of the offense shall, in procedures pursuant to para- 
ijraphs 1 and 2 of Article 33, be reexamined and, if 
necessary, be reaeterrdned, 

3. Whether the offenses refcrreci to in items 5^ and 55 of 
the ochedule arc "serious" will be deterrdned by con- 
siderinc the underlyins offenses. 

As to requests made for the purpose of prosecuting a 
person described in paracraph 2 of Article 6, in ooterminiriii 
whether the condition of para^jraph 2. a of Article 10 has been 
met, the acts of violence or other serious offenses comraitted 
by the pr^^anized criminal ;;roup shall bo taken into account. 

I would appreciate a letter from your Excellency con- . 
firinin£ that the understanding; described above is also the 
understanding of the United States Government. 


Accept, Excellency, the renewed assurances of ny highest 
consideration. 


i>r. Albert V/eitnaufer 
Ambassador of Switzerland 
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EMBASW OF THE 
UNITED STATES OF AMERICA 

Bern, May 25, 1973 


Excellency: 

I have the honor to acknowledge receipt of your 
letter of May 2S> 1973« which reads as follows: 

"I have the honor to refer to the Treaty 
between the Swiss Confederation and the United 
States of America on Mutual Assistance in 
Criminal Matters signed on Hay 25# 1973, and 
in particular to paragraph 2 of Article 10 
thereof . 

’’With respect to the expression 'serious 
offense' used in that provision, it is the 
understanding of the Swiss Federal Council that 
this standard is based on the objective gravity 
of the offense, unless the pertinent facts and 
other circumstances, such as the degree of 
malice and mode of perpetration, justify such 
characterization* In applying the objective 
gravity standard to certain of the offenses 
listed In the Schedule, the following criteria 
are applicable: 

*1. In the absence of clear Indication to 
the contrary, an offense will be pre- 
sumed to be 'serious* If: 


His Excellency 

Or. Albert Weitnauer, 

Ambassador of Swltserland, 
Bern* 
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"a. It is specified in items 1, 2, 5, 

7, 9, 10. 12, 14, 17, 22, 25, 

26-*30, 32 and 33. However, with 
respect to the offenses specified 
In item 30, each case will be 
examined individually to determine 
whether the nature and quantity of 
the materials^ the conduct charged, 
and the other activities of the 
suspect or defendant warrant 
characterization as serious; 

*'b. violence or weapons are used; 

"c. it is committed by a gang; or 

"d. it results in serious harm to the 
victim. 

”2. In the case of property offenses, for 
example, Items 15, 16, ld'21, 23, and 
27 of the Schedule, an offense will be 
considered 'serious* if the measurable 
amount involved in the offense is in 
excess of $1,000. In the event that 
monetary values should undergo a materi** 
al change in either country or both, 
the determinate amount of the offense 
shall, in procedures pursuant to 
paragraphs 1 and 2 of Article 39, be 
reexamined and, if necessary, be re** 
determined. 

*3, Whether the offenses referred to in 
items 34 and 35 of the Schedule are 
'serious* will be determined by con- 
sidering the underlying offenses. 

"As to requests made for the purpose of prose- 
cuting a person described in paragraph 3 of Article 
6, in determining whether the condition of 
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paragraph 2. a of Article 10 has been met, the 
acts of violence or other serious offenses com- 
mitted by the organised criminal group shall be 
taken into account. 

"I would appreciate a letter from your 
Excellency confirming that the understanding 
described above is also the understanding of 
the United States Government." 

I have the honor to confirm that the understanding 
set forth in your letter accords to that of the Govern- 
ment of the United States of America. 

Accept, Excellency, the renewed assurances of my 
highest consideration; 


Shelby Cullom Davis 


Shelby Cullom Davis 
Ambassador of the 
United States of America 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, den 25. Mai 1973 


Exsellenz, 

Ich beehre mich, den Enpfang Ihrcs Schreibens folgenden 
Wortlautes vom 25. Mai 1973 aniuzeigen: 

" Ich habe die Ehre, auf den Staatsvertrsg Ober 
seitlge Rechtshilfe in Strafsachen zvlschen der Schweiteri* 
schen Eidgenossenschaf t und den Vereinlgten Staaten von 
Amerika, unterzeichnet nm 25. Mai 1973, Bezug zu nehmen, 
inbesondere auf dessen Artikel 10 Absatz 2. 

Der Schweizerlsche Bundesrat ist bezDglich des in 
Buchstabe a dieser Bestimmung verwendeten Ausdrucks "schwere 
Straftat" der Auffassung, dass diese Anforderung erfOllt ist, 
wenn die Tat objektiv schwer ist, es s«i denn, dass wesent* 
liche Tatsachen Oder andere UmstSnde, wie die Verwerflichkeit 
der Absicht oder die Art und Weise der Begehung, sie als 
'’schwer" qualifizieren. Ob ein in der Liste erwghnter Tat- 
bestand das Erfordernis der "objektiven Schwere" erfdllt, 
beurteilt sich nach folgenden Xrlterien: 

Seiner Exzellenz 

Herrn Dr. Albert Weitnauer 

Schweizerlscher Botschafter 

Bern 
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i. Mangels klarer Hinweise auf das Gegenteil wird angenommen , 
dass eine Straftat "schwer" ist, wenn sie 

a. eine unter den Nummern 1, 2, 5, 7, 9, 10, 12, 14, 17, 

22, 2S, 28-30, 32 und 33 erwahnte Tat ist, Hlnsichtlich 
der unter Nunner 30 aufgefflhrten Taten wird jedoch im 
Einzelfall zu prlifen sein, ob Natur und Menge des 
Stoffes, das vorgeworfene Verhalten und die weitere 
TStigkeit des Verddchtigen Oder Angeklagten die 
Qualifikation "schwer" rechtfertigen; 

b. unter Anwendung von Gewalt Oder Waffen begangen wurdei 

c. duTCh eine Bande begangen wurde; Oder 

d. schwere Folgen fiir das Opfer hatte. 

2, Straftaten gegen das VermSgen, turn Beispiel Numraer 15, 

16, 18-21, 23 und 27 der Liste, geltcn als "schwer", 
wenn der bezifferbarc Deliktsbetrag S 1*000,-- Ober- 
steigt. Ira Falle einer erheblichen Aendorung der Wechselr 
kurse in einem der beiden Staaten Oder in beiden soli der 
Deliktsbetrag im Verfahren nach Artikel 39 Absatz 1 und 2 
geprilft und ndtigenfalls neu festgesetzt warden. ' 

3. Ob die unter Nummern 34 und 35 erwShnten Straftaten 
"schwer” slnd, wird anhand der Ihnen zugrundeliegenden 
Taten bestimmc. 
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In bczug auf Ersuchen, die der Verfolgung einer in 
Artikel 6 Absatz Z beschriebenen Person dieneot werden beiei 
Entscheld darUber, ob die Bedingung gemSss Artikel 10 Absatz 2 
Buchstabe a erfiillt sei| Gewaltsakte Oder andere, von der 
organisierten Verbrechergruppe begangene schwere Straftaten 
berficksichtigt. 


Ich wSre Ihnen dankbar, wenn Sie mir in einem Brief 
bestStigen, dass die vorstehendcn Ausfuhrungen auch der Auf- 
fassung der Regieru'ng der Vereinigten Staaten von Amerika 
entsprechen." 

Ich babe die Ehre zu bcstatigen, dass die in Ihrem Brief 
dargelegte Auffas'sung init derjenigen der Regierung der Ver- 
einigten Staaten von Amerika ubereinstimat . 

Genehraigen Sie, Exzellenz, die erneute Versicherung 
neiner ausgezeiehnetsten Hochachtung. 

Shelby Cullotn Davis 

Shelby Cullom Davis 
Botschafter der 

Vereinigten Staaten von Amerika 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, Hay 2S, 1973 


Excellency 

I have the honor to refer to the Treaty between the 
United States of America and the Swiss Confederation on 
Mutual Assistance in Criiitinal Matters signed on May 25, 
1973, and particularly Articles 3, 9, 10, 12, and 25 
thereof 

It IS the understanding of the United States Govern- 
ment that Swiss bank secrecy and Article 273 of the Swiss 
Penal Code shall not serve to limit the assistance pro- 
vided for by this Treaty, except as provided by paragraph 
2 of Article 10 

It 16 nevertheless understood that the disclosure 
of facts which a bank is ordinarily required to keep 
secret could in exceptional circumstances also constitute 
facts the transmission of which to the requesting State 
would be likely to result in pre 3 udice to "similar 
essential interests** of the requested State. Similarly, 
the disclosure of facts which are manufacturing or 
business secrets could in exceptional circumstances be 
of such significant importance that it would result in 
pre; 3 udice to “similar essential interests" of the 
requested State. In either case the requested State 
would have the right under paragraph 1 of Article 3 to 
refuse assistance. 


His Excellency 

Or* Albert Keitnauer, 

Ambassador of Switzerland, 
Bern. 
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I would appreciate a letter frcan Your Excellency 
confirming that the foregoing also represents the 
understanding of the Swiss Federal Council. 

Accept, Excellency, the renewed assurances of my 
highest consideration. 


Shelby Cullom Davis 


Shelby Cullom Davis 
Ambassador of the 
United States of America 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, den 2S. Mai 1973 


Exrellenz, 

Ich habe die Ehre, auf den Stastsvertrag fiber gegen- 
seitige Rechtshilfe in Strafsachen zwischen den Vereinlgten 
Staaten von Amcrika und der Schweizeriachen Eidgenossen- 
schaft, unterzeichnet am 25. Mai 1973, Bezug zu nehmen, 
insbesondere auf dessen Artikel 3, 9, 10, 12 und 25. 

Die Rcgicrung der Vereinigtcn Staaten ist der Auf- 
fassung, dass das schweizerische Bankgeheimnis und Artikel 
273 des Schweizerischen Strafgesetzbuches die in diesem 
Vertrag vorgesehene Rechtshilfe nicht einschrSnken, soweit 
nicht Artikel 10 Absatz 2 Ausnahmen vorsieht. 

Es wird jedoch verstanden, dass die Offenbarung von 
Tatsachen, welche eine Bank flblicherweise geheimhalten 
BUSS, unter aussergewohnlichen Umstanden auch Tatsachen 
sein kBnnen, deren Uebernittlung an den ersuchenden Staat 
geeignet sein kdnnte, "Shnlichc wesentliche Interessen" 
des ersuchten Staats lu beeintrSchtigen. Gleicherweise 

Seiner Exzelleni 

Herrn Dr. Albert Weitnauer 

Schweizerischer Botschafter 

Bern . 
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kdnnte auch die Offenbarung von Tatsachen, die ein Fabrika- 
tions- Oder Geschdftsgeheimnis darstellen, unter ausser- 
gewdhnlichen Unstanden von solch bedeutsamer Kichtigkeit 
sein, dass sie "Shnliche wesentliche Interessen" des er- 
suchten Staats beeintrSchtigen wOrde. In beiden Fallen ware 
der ersuchte Staat nach Artikel 3 Absatr 1 berechtigt, die 
Rechtshilfe abzulehnen. 


Ich ware Ihnen dankbar, wenn Sie mir in einem Brief 
bestatigen, dass die vorstehenden AusfUhrungen auch der 
Auffassung des Schweizerischen Bundesrates entsprechen. 

Genehnigen Sie, Exielleni, die erneute Versicherung 
meiner ausgezeichnetsten Hochachtung. 

Shelby Cullom Davis 

Shelby Cullom Davis 
BotschafCer der 

Vcreinigten Staaten von Amerika 
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EIDQENfiSSlSCHES POUTISCHES DEPARTEMENT 

Bern, den 25, Kal X9TJ 


Exzellenz, 

Ich beehre »ieh, den Enpfang Ihree Schreibens folgenden 
Wortlautes vom 25. Kai 19T3 aniuzeigen: 

" Ich habe die Zhre, auf den Staatevertrag llbet* gegen- 
seitige Rechtshilfe in Strafsachen zwischen den Vereinigten 
Staaten von Amerika und der Scbweizerischen Eidgenosaen- 
aehart, unterzeiehnet an 25. Mai 191i, Bezug zu nehmen, 
insbeeondere auf dessen Artikel 3, 9, 10, 12 und 25, 

Die Regierung der Vereinigten Staaten is t^ der Auf- 
fassung, daaa das schweizerische Bankgeheimnis und Artikel 
273 des Scbweizerischen Strafgesetzbuches die in diesen 
Vercrag vorgesehene Rechtshilfe nicht einschrdnken, soveit 
nieht Artikel 10 Absatz 2 Ausnahmen vorsieht. 

Es wird jedoch verstanden, dass die Offenbarung von 
Tatseehen, velche eine Bank Ublieherweise geheimhalten 
muss, unter aussergewbhnlichen Umstdnden auch Tatsachen 
sein kdnnen, deren Uebemittlung an den ersuchenden Siaat 
geeignet sein kdnnte, "dhnliche wesentliche Xnteressen" 
des ersuchten Staats zu beeintrdchtigen. Gleicherweise 
kbnnte auch die Offenbarung von Tatsachen, die ein FabrikaA 
tions- Oder Qeschdftsgeheimnis darstellen, unter ausser- 
gevtdhnlichen UnstSnden von aolch bedeutsamer Wichtigkeit 

Seiner Exzellenz 

Herrn Shelby Oullon Davis 

Botschafter der 

Vereinigten Staaten von Amerika 
Bern 
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Beln, flasa aie "Shnliche weaentliche Interesaen" aea er* 
auchten Staata beelntrachtigen wUrde. In beiden Fallen wSre 
der erauchte Staat naeh Artikel J Abaats I berechtigt, die 
Rechtahilf e abzulehnen . 

leh ware Ihnen dankbar, wenn Sie mir in einem Brief 
beatatigten, daaa die voratehenden AuafUhrungen auch der 
Auffaaaung dea Schweizeriachen Bundearatea enCaprechen." , 

Ich habe die Ebre zu beatatigen, daaa die in Ihrem Brief 
dargelegte Auffaaaung mit derjenigen dea Schweizeriachen Bundea- 
rates ttbereinatiaimt . 

Oenehffiigen Sie, Exzellenz, die emeuce Veraicherung 
neiner ausgezeichnetaten Hoehachtung. 


4 , 4 






Dr. Albert Weitnauer 
Schweizeriacher Botsehafter 
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EloaENOSSlSCHES POLITISCHES DEPAHTEMENT 


Excellency, 


Bern, May 25, 1973. 


I have the honor to acMnoxlcBee receipt of your letter 
of May 25, 1973, which reaos as follows: 

"1 have the honor to refer to the Treaty between the 
United States of Anerica and the Swiss Confederation on Mutual 
Assistance in Criminal Hatters si:;ned on May 25, 1573, and 
particularly Articles 3, 9, 10, 12, and 25 thereof. 

It is the undorstandinc of the United States Bovcrnisent 
that Swiss bank secrecy and Article 273 of the Swiss Pe.nal 
Code shall not serve to lir.it the assistance provided for by 
this Treaty, except as provided by parai;raph 2 of Article 10. 

It is nevertheless understood that the disclosure of 
facts which a bank is' ordinarily required to keep secret could 
in exceptional circumstances also constitute facts the trans- 
mission of which to the requestinj; State would bo likely to 
result in prejudice to 'similar essential interests' of the 
requested State. Similarly, the disclosure of facts which are 
nanufacturind or business secrets could, in exceptional circum- 
stances be of such significant importance that it would result 
in prejudice to 'similar essential interests’- of the requested 
State. In either case the requested State would have the ridht 
under parasraph 1 of Article 3 to refuse assistance. 

I would appreciate a letter from your Excellency eon- 
firninc that the forecoing also represents the understanding 
of the Swiss Federal Council." 


Kis Excellency - 
Shelby Cullon Qavis 
Ambassador of the 
United States of America 

Bern 
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I have the honor to confirm that the underatandine 
set forth in your letter accords with that of the Swiss Federal 
Council. 


Accept, Excellency, the renewed assurances of rny hichest 
consideration. 


4 , 


i>r. Albert Weitnauer 
Ambassador of Switzerland 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, May 25, 1973 


Excellency j 

I have the honor to refer to the Treaty between the 
United States of America and the Swiss Confederation on 
Mutual Assistance in Criminal Matters signed on May 25, 
1973, and in particular to paragraph 1 of Article 22 
thereof . 

It is the understanding of the United States 
Government that the term "procedural documents" when used 
in that paragraph and elsewhere in this Treaty includes, 
but Is not limited to, such documents as subpoenas and 
siunroonses to appear or to appear and produce documents, 
and summonses to appear and answer charges, in the 
requesting State, 

I would appreciate a letter from Your Excellency 
confirming that the understanding described above is also 
the ui^eratandlng of the Swiss Federal Council* 

Accept, Excellency, the renewed assurances of my 
highest consideration. 


Shelby Cullom Davis 

Shelby Cullom Davie 
Ambassador of the 
United States of America 


Hie Excellency 

Dr. Albert Weitnauer, 

Ambassador of Switzerland, 
Bern* 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, den 25. M»i 1975 

Exiellenz« 

Ich habe die Ehre, auf den Staatsvertrag Ctber gegcn- 
seitige Rechtshilfe in Strafsachen zwischen den Vereinigten 
Staaten von Amerika und der Schweizeriachen Eidgenossenschaf t, 
unterzeichnet am 25. Mai 1973, Bezug zu nehmen, insbesondere 
auf dessen Artikel 22 Absatz 1. 

Die Regierung der Vereinigten Staaten von Atnerika ist 
der Auffassung, dass der im angefuhrtcn Absatz und sonstvo in 
diesen Vcrtrag angcwendete Ausdruck ‘’Verfahrensurkundc” die 
folgendon Schrif tstucke unfasst. wobei die Aufzahlung nicht 
abschliessed ist: gewbhnliche und subpoena Auffordcrungen, zu 
erscheinen, Oder zu erscheinen und Dokuaente herauszugeben» 
sowie Aufforderungen, zu erscheinen und sich wegen einer Anklage 
ia ersuchenden Staat zu verantworten. 

Ich w&re Ihnen dankbar, wenn Sie mir in eincn Brief 
bestHtigen, dass die vorstehenden Ausfuhrungen auch der Auf* 
fassung des Schweizerischen Bundesrates entsprechen* 

Cenehnigen Sie, £xzellenz» die erneute Versicherung 
meiner ausgezeichnetsten Hochachtung. 

Shelby Cullom Davis 

Seiner Exzellenz 

Herrn Dr. Albert Weitnaucr Shelby Cullom Davis 

Schweizerischer Eotachafter 

Botschafter der 

Bern Vereinigten Staaten von Amcrikt 
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EIOGEN&SSISCHES POLITISCHES DEEARTEMENT 

Bern, den 25. Mil 1973 

Exsellens , 

Ich beehre mieh, <i«n Empfang Ihres Schreibens folgenden 
Vortlautea vom 2$. Mai 1973 ansuzeigen; 

" Ich habe die Ehre^ auf den Staatsvertrag (Ibefr gegen** 
aeltige J^echtahilfe in Strafsachen zwisehen den Vereinigten 
Staaten von Amerlka und der Schwelzerlschen EidgenoasenachafC, 
unterzeichnet am 25. Mai 1973, Bezug zu nehmen, inabesondere 
auf deaaen Artikel 22 Abaatz 1. 

Die Regierung der Vereinigten Staaten von Amerika iat 
der AuffasBung, daaa der im angefdhrzen Absatz und aonstwo in 
diesem Vercrag angevendeze Ausdruck "Verfahrensurkunde" die 
folgenden SehriftstUcke umfasst, wobei die Aufzdhlung nicht 
absehlieasend ists gew&hnliche und subpoena Aufforderungen, zu 
eraehelnen, Oder zu crscheinen und Dokumente heraufltugeben, 
BOwie Aufforderungen, zu erseheinen und aich wegen einer Anklat 
In erauchenden Staat zu verantworten. 

Ich ware Ihnen dankbar, wenn Sie mir in einem brief 
beatazlgten, dasa die vorstehenden AusfQhrungen auch der Auf* 
fasaung dea Schwaizeriachen Bundearatea entaprechen." 

Ich habe die Ehre zu bestatigen, daaa die in Ihrem Brief 
dargelegte Auffaaaung mlt derjenlgen dea Schweizeriaehen Bundea- 
ratea ttbereinatinmt . 


Seiner Exzellenz 

Herrn Shelby Cullon Davis 

Botaehafter der 

V«r»lnlgt«n Stut.n voa AaeriMi 
Bern 
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Qenehaigen Sie, Exzellenz, die erneute Versicherung 
neiner auegezeiehnetsten Boehachtung. 





Dr. Albert Weitnauer 
Sehweizeriacher Boteehafter 
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EIDQENOSSISCHES POLITISCHES DEPARTEMENT 

Bern, Kay 25,. 1973. 

Excellency: 

I have the honor to acknowle<i;:;e receipt of your letter 
of May 2fJ, 1973, which reads as foilov/sj 


“I have the honor to refer to the Treaty bety^een the 
United States of A:.icrlca ano the Swiss Confederation on 
Mutual Assistance in Crii::inal Matters signed on May Sj, 19?>» 
and in particular to paragraph 1 of Article 22 thereof. 


It is tne uncieratandin;:; of the United States Govern- 
ment that the term 'procedural oocuirtents* v.'nen useu in that 
paragraph and elscv.herc in the Treaty includes « but is not 
limited to, such documents as subpoenas and suRiT.onses to 
appear or to appear and produce docurr.ents, and sun>ir.onses to 
appear and answer char^^cs, in therequestingUtate, 


I viould appreciate a letter from your Excellency con- 
firming that the understanding described above is also the 
unoerstandin^: of the Swiss Federal Council.” 

I have the honor to confirm that the understanding set 
forth in your letter accords with that of the Uwiss Federal 
Council. 


Accept Excellency, the 
consideration. 


renewed assurances of my niches 

9 ^ . IkcJ 


Dr. Albert Weitnauer 
AmbaaBador of Switzerland 


His Excellency 
Shelby Cullom Davis 
Aibbassador of the United States 
of toeriea 

Barn ' 
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EMBASSV OF THE 
UNITED STATES OF AMERICA 

Bern* Kay 25* 1973 


Excellency: 

X have the honor to refer to the Treaty between the 
United States of America and the Swiss Confederation on 
Mutual Assistance in Criminal Matters signed on Kay 25, 
1973, and in particular to Article 15 thereof. 

With respect to the obligation under Article 15 to 
limit the disclosure of evidence or information fur** 
nished by Switzerland, your attention is directed to the 
Sixth Amendment to the United States constitution which 
provides that: 

" In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial , by 
an impartial jury of the State and district 
wherein the crime shall have been committed, 
which district shall have been previously 
ascertained by law, and to be informed of the 
nature and cause of the accusation} to be con** 
fronted with the witnesses against him} to have 
ccxnpulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for 
his defence." (emphasis supplied) 


His Excellency 

Dr. Albert Weitnauer, 

Ambassador of Switzerland, 
Bern. 
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Prom Interpretations of this Amendment by Federal 
courts in the United States* it would appear that any 
attempt to restrict public access to testimony relating 
to the guilt or innocence of an individual being prose- 
cuted would be violative of the public trial provision. 
This would apply to testimony taken in Switzerland 
pursuant to this Treaty and offered in evidence in a 
criminal trial in the united States. 

Interpretations of this Amendment also indicate 
that public access cannot be denied to documents intro- 
duced in evidence which relate to the guilt or innocence 
of the defendant without violating the public trial pro- 
vision of the Constitution. However* since the question 
of denying public access to documents is not entirely 
free from doubt, the United States Government will seek 
to obtain a protective order* where appropriate, in an 
early case In which documentary evidence is furnished by 
Switzerland. Such protective order would seek to confine 
access to the documentary evidence itself to the court* 
jury, prosecution* defendant* and his counsel at the 
trial and appellate stages. To the extent that the use 
of a protective order Is upheld by our courts* the United 
States Government will apply for such orders in handling 
documentary evidence furnished by Switzerland pursuant 
to the Treaty as to which Switzerland makes a request 
pursuant to Article 15. 

Moreover, a defendant in a criminal proceeding* 
should he voluntarily choose to do so, is not prohibited 
from seeking to waive his constitutional right to a 
public trial which* if granted, would result in limiting 
public access to evidence and information obtained from 
Switzerland. 

Hegardless of the extent to which secrecy is per- 
mittea during th« trial or appeal, the United States 
Governmant will, after completion of the trial or appeal, 
aeek to have the court seal those parts of the official 
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file which consist of materials obtained by the United 
States from Switzerland under this Treaty and are the 
subject of an application by Switzerland pursuant to 
Article 15 of this Treaty. 

1 would appreciate a letter from Your Excellency 
acknowledging this communication. 

Accept, Excellency, the renewed assurances qf my 
highest consideration. 


Shelby Cullom Davis 


Shelby Cullom Davis 
Ambassador of the 
United States of America 
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EMBASSY OF THE 
UNITED STATES OF AMERICA 

Bern, den 2&. Mai 197i 


Exzellens, 


Ich habe die Ehre, auf den Staatsvertrag Bber gcgcn- 
seitige Rechtshilfe in Strafsachen rwischcn den Vereinigten 
Staaten von Amerika und der Schwelzerischen Eidgenossen&chaft, 
unterzeichnet an 2S. Mai 1973, Bezug zu nehmen, insbesondere 
auf dessen Artlkel 15. 


In Zusamnenhang nit der nach Artikel 15 bestehcnden 
Verpflichtung , die dffcntliche Zugdnglichkcit von AuskUnften, 
SchriftstOcken und Beweismitteln, die von der Schweiz Ober- 

mitcelt worden sind, zu bcschrdnken, wird auf den Zusatzartikel 

\ 

VI der Verfassung der Vereinigten Staaten von Anerika hin* 
gewiesen, welcher folgenden Wortlaut hat; 


In alien Strafverfahren hat der Angcklactc Ansnrueh 
cinen oltne Vcriogcrung durcirzufuttrcnden und 
ditcntlichen Proz^s vor cinc» "iTnnaTtcUscncn ccschwo* 
rcncngericht dcs;jenxgen Stoats und Bezirks, in wclchem 
die Straftat begangen wurde, wobcidcr zustandige 
Bezirk vorher auf gcsetzlicben Wege zu ermitteln ist. 

£r hat weiterhin Anspruch darauf, iiber die Art und 
Grunde der Anklagc unterrlchtet und den Belaatungs* 
zeugen gegenubergestellt zu warden, sowie auf Zvangs* 
vorladung von Entlaatungszeugen- und einen Rechtsbeistand 
zu seiner Verteidigung. 


Seiner Exzellenz 

Herrn Dx. Albert Weitnaucr 

Schweizerischer Botachafter 

Bern 
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Aus der Auslegung dieses Zusatzartlkels durch Bundes- 
gerichte der Vereinigten Staaten von Aroerlka ergibt slch, dass 

jeder Versueh.der Beschrankung der offentlichen Zuganglichkeit 
von Zeugenaussagen, die slch auf Schuld Oder Uhschuld einer 
verfolgten Person beziehen, die "public rrlal-Vorschrif t" 
verletzen wurde. Unter diese Vorschrift wurden auch Zeugenaus 
sagen fallen, die nach diesem Vertrag in der Schweiz erhoben 
worden sind und in einem gerichtlichen Strafverfahren von den 
Vereinigten Staaten von Amerika als Bewelsmittel verwendet 
werden sollen. 

Es gibt sich daraus ferner, dass die dffentliche ZugSng- 
lichkeit von SchriftstQcken, die sich auf Schuld Oder Unschuld 
des Angeklagten beziehen, nicht aufgehoben werden kann, ohne 
dass dadurch die "public trial-Vorschrift" verletzt wird. Da 
jedoch nicht zweifellos feststeht, oh die dffencliche ZugEng- 
lichkeit von Schrif estOcken aufgehoben werden kann, wird die 
Regierung der Vereinigten Staaten von Amerika, sobald von der 
Schweiz Ubernittelte Schriftstiicke dazu eine geeignete Celegen- 
heit bieten, den Erlass einer gerichtlichen Schutzverfugung 
(protective order) beantragen. Eine solche VerfOgung hStte den 
Zweck, die Zuganglichkeit schriftlicher Beweismittel auf das 
Gericht, die Geschworenen, den Vertreter der Anklage, den 
Angeklagten und seinen Verteldiger zu bescbrSnken, und zwar 
vor erster Instant wie such in den Rechtsmittelverfahren. In 
deia Unfang, in den eine Verwendung der "protective order" von 
unseren Cerichten geschiitzt wiirde, wird die Regierung der 
Vereinigten Staaten von Amerika in den Fallen, in denen van der 
Schweiz auf Grund des Vertrages Obemittelte schriftliche Be- 
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weismltteX nach Artikel 1& zu behand«Xn sind, solche VerfOgungen 
beantragen. 

Ueberdies ist es dem in einem Strafverfahren AngekXagtent 
sofexn er aus freiem WlXIen darum ersucht, nlcht verwehrt, die 
Entbindung von seinem verfassungsmSssigen Recht auf ein dffent- 
liches Verfahrcn lu beantragen, vras, fails dieseni Antrag ent- 
sprochcn wird, dazu fdhrt, die Oeffentlicbkeit bezOglich der 
von der Schweiz dbermittelten Beweismittei und Informationen 
zu beschrtnken. 

Ohne RUckslcht auf das Ausnass^ In dem das Geheimnis 
wdhrend der Hauptverhandlung Oder des Rechtsraittclvcrfahrens 
zu wahren mdglich war, wird sich die Regierung der Vereinigten 
Staaten von Amerika bemiihen, nach Abschluss der Hauptverhand- 
lung Oder des Rechtsmittelverfahrens diejenigen Teile des amt* 
lichen Dossiers mlt dem Gerichtssiegel versehen zu lassen, 
welche die Vereinigten Staaten von Amerika von der Schweiz 
gemgss diesem Vertrag erhalten haben und worauf sich das nach 
Artikel 15 dieses Vertrages. gestellte Ersuchen der Schweiz 
bezieht* 

Ich wdre Ihnen dankbar, wenn Sie mir den Empfang dieses 
Briefes besttttigen. 

Genehffligen Sie, Exiellenz, die erneuto Versicherung 
aeiner ausgezeichnetsten Hochachtung. 

Shelby Cullom Davis 

Shelby Cullom Davis 
Botschafter der 

Vereinigten Staaten von Amerika 
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EIOGENGSSJSCHES POUTISCHES DEPARTEMENT 

Bern, den 25. Kai 1973 


ExzeXlenz, 


Von Ihrem Sehreiben vom 25. Mai 1973, »it dem Sie die 
Bedeutung von Artikel 15 einlSsslleh erXftutern, habe ieh 
gebtthrend Kenntnia genomnen, Ieh mbchte Ihnen fUr Ihre Erkia-* 
rungen danken. 

Sie haben mieh darauf hingetriesen, dasa es aus verfas- 
aungarechtXiehen GrUnden vahrscheinlich nicht mbglieh ist, im 
Masse, in dem es die schweizerisehe Regierung aXs wUnschbar 
eraehtet, Beveismittel Oder Informacionen, welehe in Artikel XO 
Absats 2 beschriebcn und von der Schweiz auf Grund dleser Be* 
stiRmung Ubermittelt worden sind, geheim eu halten, wenn sie in 
den Vereinigten Staaten von Amerika im Zuaammenhang mit einem 
^ Strafverfahren als Beweismittel vorgeXegt warden Oder ander* 
weitig Verwendung finden. 

Die achweizerische Regierung hoffb sehr auT den ErfoXg 
der gemass Ihrem Brief von der Regierung der Vereinigten Staaten 
von Amerika zu untcrnchmenden und auf eine VeratSrkung dee 
Sehutses solcher BeveisnitteX Oder Informationen geriehteten 
BemUhungen sowie * unter BerUcksiehtigung der Entwieklung ihrer 
Rechtsordnung * auf die Ausweitung dieser BenUhungen Uber die von 
Ihnen erwdhnten Grensen hinaus. 

Oenehmigen Sie, ExzelXenz, die erneute Versiehcrung 
neiner auagezeichnetsten Hochachtung. 


Seiner ExzeXXenz 

Herrn Shelby CuXloa Davis 

Botiehafter der 

Vereinigten Staaten von Aaerika 




Dr. Albert Weitnauer 


Bern 


Scbweiteriaeher Botschafter 
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EIDSENOSSISCHES POLITtSCHES OEPARTEMENT 


Excellency: 


Bern, ^5ay 25, 1975. 


I have taken due note of your letter of I'Ay 25, 1975, 
setting out wnat Article 15 ncans in sot^e more detail. I 
should like to thank you for your explanation. 

You have advised ir.c that for constitutional rc£.oonc 
evidence or Infornation described in parajjraph 2 of Article 10 
and provided by Switaerland pursuant to that para;iraph, pro- 
bably cannot be kept secret if it is introduced into eviuence 
or othorwise used in a eriioinal trial in tne United States 
to the extent the Swiss Coverruaent would consider appropriate. 


The Sviias Government very much hopes that the efforts 
to be made by the Covernment of the United States according 
to your letter to obtain a hi;;;ner dei^ree of protection for 
such evidence or Information will be successful and - as your 
legal system evolves - go beyond the Units you indicated. 


Accept, Excellency, the renewed assurances of my hli;i:est 
consideration. 


Dr. Albert Weitnauer 
Ambassador of Switzerland 


His Excellency 
Shelby Cullom Davis 
Ambassador of the United States 
of America 

Bern 


TIAS 8302 


rs-SlS O - 77 - SB 


HeinOnline 


27.2 O.S.T 


2169 1976 



863 


2170 U.S. Treaties and Other Internationcd Agreements 


Bern, December 23, 1975 


Excellency, 

I have the honor to refer to the Treaty between the 
United States of America and the Swiss Confedei'ation on 
Mutual Assistance in Criminal Mattel’s, signed at Bern, 

May 25, 1973, and the Swiss Federal Law of October 3, 

1975, Relating to the Treaty with the United States of 
America on Mutual Assistance in Criminal Matters. 

In view of the provisions of Paragraph 2 of Article 26 of 
the above mentioned Siviss Federal Law, the Government of 
the United States is concerned that evidentiary materials 
obtained by the appropriate Swiss authorities pursuant to 
the application of Paragraph 1 of Article 12 of the Treaty 
may not be admitted into evidence in the courts in the 
United States of America. Ibis concern is based upon the 
understanding that certain cantons do not have provisions 
for. taking testimony under either oath or affirmation, 

Ifhere those circumstances exist, it is the understanding 
of my Government that a witness nonetheless will be urged 
to agree to give his testimony pursuant to formal oath or 
affirmation, 

I have been requested to ascertain the procedures which 
would be invoked upon receipt of an application from the 
central authority of the United States pursuant to the 
provisions of Paragraph 1 of Article 12 of the Ti'caty, 
should an oath or affirmation be refused in the relevant 
canton. It is the understanding of ray Government that 
the penal sanctions provided by Article 307 of the Swiss 
Criminal Code are applicable in all cantons of the Swiss 
Confederation forMvillfully giving false testimony, even 
where an oath or affirmation is not provided for in the 
procedural law of the particular canton. Based on this 
understanding it is agreed that, in the event a witness 
declines to give testimony under a formal' oath or . . 
affirmation and there is no specific procedural provision 
for an oath or affirmation in the applicable procedural 
law, the witness will be admonished to tell the truth prior 
to giving testimony and will be advised of the consequences, 
under the- Swiss Criminal Code, of his failure to tell the 
truth and of the fact that the transcript will reflect 
such instructions. 


His Excellency 
Pierre Graber 

Federal Councilor 

Head of the Federal Political Department 
Bern 
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In addition to the procedure outlined above, after the 
testimony has been taken, it would be desirable that the 
witness sign the transcript affirming that his testimony 
is trvio, and it is the understanding of my Government 
that the witness will be urged to sign such a statement. 

If the foregoing understanding is likewise the under- 
standing of the Swiss Federal .Council, I would appreciate 
a confirmation from Your Excellency to that effect. 


Accept, Excellency, 
consideration. 


the renewed assurances of my highest 

1,1 




Harry I. Odell, I Charge d*Atfaires 
of the United States of America 
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Bern, 23. Desr, ember 1975 


Exzellenz, 

ich habe die i3ire, auf den Staatsvertrag zwischen den 
Vercinigton Stnaten von und der Schweizerischen 

Eidgcnossenschaft Hbei* gegenseitige Rechtshille in Stral- 
sacheu, untcrzoiehiiet in Bern am 25. Ktai 1973, und das 
schwoizerlschc Bundesgesetz vom 3, CBctoIxjr 1975 zum , 
Staatsvertrag mit den Vereinigten Staateii von Aiuerika 
Uber gegenseitige Reclitshiife in Sti‘afsachen Dezug zix 
nehmen, 

Angeslchts der Bestimmungen des Artikels 26 Absatz 2 des 
erwahnten schweizerischen Bnndesgesetzes ist die Regierung 
der Vereinigten Staaten daruber beunruhigt, dass Beweis- 
material, welches die zustandlgen schweizerischeu Behbrden 
in Amvendung von Artikel 12 Absatz 1 des Staatsvertrages 
erJtoben haben, vo. 13 _.den Gerichten der Vereinigten Staaten 
als Beweismittel nicht zugelasscn worden Icbnntc Diesc Bg- 
denken beruhen auf der Auffassung, dass in gewissen -Kantonen 
keine Bestimmungen Uber die Bekx'Uftigung einer Zeugeneinver- 
nahme durch Eid Oder Wahrheitsversprechen be'Stehen. Wo diese 
SachlagG gegeben ist, wird nach Auffassung mciner Regierung 
einem Zeugen dennoch nachdriicklich empfobleir, sein Zeugnis 
freiwillig durch Eid Oder Wahrheitsversprechen formell zu 
bekrSftigen. 

Ich binersucht worden festzustelLen, welches Verfahren ein- 
geschlagen wird, wenn die Zentralstelle der Vereinigten 
Staaten einen Antrag geraKss Artikel 12 Absatz 1 des Staats- 
vertrags stellt und ein Eid. Oder ein Wahrheitsversprechen in 
dem in Betracht fallenden Kanton abgelehnt wird. Naclv Auf - 
fassung meiner Regierung gelten die Strafandroliungen von' 
Artikel 307 des Schwelzcrischen Straf gesetzbuchbs wegen vor- 
siitzlichcn falschen Zeugnisses in alien Kantonen der 
Schweizerischen Etdgenossenschaft, selbst wenn der Eid Oder 
das Wahrheitsversprechen im Pi'ozessrccht des In Frage 
kommendon Kantons nicht vorgesehen ist. G« 5 StlUzt auf diosc 
Auffassung bcstcht gegenseitiges Einverstandnis daruber, 
dass im Fall'e der Weigcriuig eines Zougen, sci?i Zeugnis 
formell durch Eid ocler Wahrheitsversprechen zu lK^kral■tigcn , 
und bei Fehlen besondcrer Bestimmungen uber den Eid Oder 
das Wahrheitsversprechen ira anwendbaren Pi'ozessrecht der 
Zeuge vor der Ablegung des Zeugnisses zur Wahrheit ermahnt 
und aui die Folgen hingewicsen wird, die dns Schweizerische 
Strafgcsetzbuch .?n die nicht wahrheitsgeraasso Aussago 
kniipft, sowie auf die Tatsaclic, dass diese Untei'richtung im 
Verhancllungsprotokoll festgehalten wird. 


Seiner. Exzcllenz 

llerrn Bundosrat Pierre Craber 

Vorstchor des Eidgenbssisclion Politischen Dcpnrtemonts 
Bern 
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2usHt7-iich zu dem oben beschriebenen Verfahrcn ware es 
wunschbar, dass der Zeuge nach seiner Abhbrung dieses 
Protolcoll unterzeichnet und dnbei bestatlgt, dass sein 
Zeugnls der Wahrheit entsprlcht, und nach Auffassung 
meiner negiei'ang wird dem Zeugen die Unterzeichnung 
einex- solchen Erklarung nachdriicklich empfohlen. 

Wenn der Schweizerische Bimdcsrat die vorstehende Auf- 
fassung teilt, ware ich Ihnen dankbar, wenn Sie mir dies 
in etnem Brief bestatigten, 

Genehmigen Ste, E>:zellenz, die erneute Versicherung meiner 
ausgezeichneten Hochachtung. 


Harry I 
der Vereintgten 


. Odell ,1 GeschaftsVrHger 


Staateu von Amerika 
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DER VORSTEHER 

Bern, den 23. Bezember 1975 

EIOO. ROLiTISCHEN DEPARTEMENTeS 


Herr GesehaftstrSger, 


Ich beehre oich, den Bnpfang Ihres 
Schrelbens folgenden Wortlaates vom 23* Bezoaber 1975 
snzuzeigen : 


"Ich habe die Shre, auf den Staatsvertrag 
.zviscben den Vereislgten Staaten von 
Aaerika and der Schveizerlacben Bidge- 
noBsenschaft iiber gegenseitlge Becbtabilfe 
in Strafsachen, unterzeichnet in aa 

25. Hai 1973» uj^ das schvelzerische Bundes- 
gesetz rom 3* Oktober 1975 zun Staatsvertrag 
ffllt den Vereinlgtes Staaten von JUaerika liber 
gegeneeltlge Rechtshilfe in Strafsachen Bezog 
zu nehmen. 

Angeslchts der Bestinusimgen dea Artikels 26 
Absatz 2 des eruhhnten schyeizerischen Bundss- 
gesetzes ist'die Reglerung der Vereinlgten 
Staaten darUber beunruhigt, dass Beweismaterial, 
velches die zust^ndigen scbweizerischen Behbi^en 
in Anwenduttg von Artikel 12 Absatz 1 dea Staats- 
vertragB erhoben habenj von den Gerichtea der 
Vereinlgten Staaten ale Beveisnittel nicbt zu- 
gelassen verden kdnnte. Biese Bedenken beruben 
auf der Auffaesong, dass in gevissen JCar.tonen 
keine Bestlmaungen uber die Bekrbftigung einer 
Zcugeneinvemahoc durch Eld Oder Vahrheitsver- 
eprecben bestehen. Wo dleee Sachlage gegeben 
let, wird nach Auffassung oeiner Reglerung einem 
Zeugen dennoeh nachdrlickltch eopfohlen, sein 
Zeugnis freiwillig durch Bid Oder Wahrheitsver- 
sprecben foraell zu bekraftigen. 

Henta Harry I, Odell 
Geschaftstrager der 
Verelaigten Staaten von Anerlka 
Bern 
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leh bln ersuoht worden fsstzuBteUen, welches 
Yerfahren elngesohlagen wird, wenn die Zentral- 
stelle der Yereinigten Staaten einen Antrag 
gemSss Artlkel 12 Absatz 1 des Staatsvertrags 
stellt und ein Bid Oder ein Wahrheitsverspreohen 
in dea in Betraoht fallenden Kanton abgelehnt 
wind. Naoh Auflassung meinor Hegierung gel ten 
die Strafandrohungen von Artlkel JOT des Sohwel- 
zerisohen Strafgesetzbuches wegen vorsatzlichen 
falaehen Zeugnisses in alien Eantonen der Schwei- 
zerisohen EidgenoaBenaohaft, selbst wenn der Eld 
Oder das Wahrhoitsversprechen im Erozessreoht des 
In Frage komaenden Kantons nioht vorgesehen ist. 
Cestiitzt auf diese Auffassung besteht gegensei- 
tigea Sinverstandnis dardber, dass ia Falle der 
Kelgerung eines Zeugen, seln Zeugnls formell durch 
Eld Oder Wairheltaversprechen zu bekraftigen, und 
bei -Fehlen besonderer Bestimmnngen Uber den Eld 
Oder das Wahrheitsverspreohen im anwendbaren 
Brozeasreoht der Zeuge vor der Ablegung des Zeug- 
nisBes zur Wahrheit ermahnt und auf die Folgen 
hingewiesen wind, die das Schweizerisohe Strafge- 
setzbuch an die nlcht wahrheltsgemhsse Aussage 
kniipft, sowie auf die Tataache, dass diese Unter- 
richtung im VerhandlungsprotokoU festgehalten wird. 

Zushtzlich zu dem oben beschriebenen Verfahren wSre 
es wUnachbar, dass der Zeuge naoh seiner Abhbrung 
dieses Protokoll unterzeiohnet und dabei besthtigt, 
dass aein Zeugnia der Wahrheit entspricht, und naoh 
Auffassung meiner Hegierung wird dem Zeugen die 
Bnterzeichnung einar solchen Erklarung naohdrUoklioh 
empf ohlen . 

Wenn der Schweizerisohe' Bundesrat die vorstehende 
Auffassung teilt, ware Ich Ihnen dankbar, wenn Sie 
mir dies in einem Brief bestatigten." 


Ich habe die Shre zu bestatigen, dass die 
in Xhr^m Brief dargelegte Auffassung ait derjenigen des 
Schwelzerischen Bundesrates dberelnstimat . 
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Sanehatgen Sie, Herr Gesohaftstrager, 
die erneute Versloherung metnar ausgezeiohnetsten Hooh- 
acbtung. 



‘Graber 
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te Cmep 

DU otPABTeMBHT wauTioue Berne, Beceiftber 23, 1975 


Sir, 


X have the honour to acknovledge receipt 
of your letter of Deceober 23, 1975, which reads as 
follows : 

"I have the honor to refer to the Jlreaty between 
the United States of America and the Swiss 
Confederation on Mutual Aeaistance in Criminal 
Matters, signed at Bern, May 25, 1973, and the 
Swlaa Federal Law of October 3, 1975, Relating 
to the Treaty with the United States of America 
on Mutual Assistance in Criminal Matters. 

In view of the provisions of Paragraph 2 of Article 
26 of the above mentioned Swiss Federal Law, the 
Qovernment of the United States is concerned that 
evidentiary materials obtained by the appropriate 
Swiss authorities pursuant to the application of 
Paragraph 1 of Article 12 of the Treaty may not be 
admitted Into evidence in the courts in the United 
States of America. This concern is based upon the 
understanding that certain cantons do not have 
provisions for taking testimony under either oath 
or affirmation. Where those circumstances exist, 
it is the understanding of my Government that a 
witness nonetheless will be urged to agree to give 
his teetifflony pursueuit to formal oath or affirmation* 

I have been requested to ascertain the procedures 
which would be invoked upon receipt of an application 
from the central authority of the United States pur- 
suant to the provisions of Paragraph 1 of Article 
12 of the Treaty, should an oath or affirmation be 
refused in the relevant canton. It is the under- 


Harry I. Odell 
Chargd- d* Affaires of the 
United States of America 
Berne 
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Btanding of my Government that the penal 
sanctions provided hy Article 507 of the 
Swiss Criminal Code are applicable in all 
cantons of the Swiss Confederation for 
willfully giving false testimony, even' 
where an oath or affirmation is not provided 
for in the procedural law of the particular 
canton. Based on this understanding it is 
agreed that, in the event a witness declines 
to give testimony under a formal oath or 
affirmation and there is no specific proce- 
dural provision for an oath or affimation 
in the applicable procedural law, the witness 
will be admonished to tell the truth prior to 
giving testimony and will be advised of the 
oonsei^uences, under the Swiss Criminal Code, 
of his failure to tell the truth and of the 
fact that the transcript will reflect such 
instructions. 

In addition to the procedure outlined above, 
after the testimony has been taicen, it would 
be desirable that the witness sign 'the trans- 
cript affirming that his testimony is true, 
and it IS the understanding of my Government 
that the witness will be urged to sign such 
a statement. 

If the foregoing understanding is likewise 
the understanding of the Swiss Federal Council, 
I would appreciate a confirmation from Tour 
Excellency to that effect." 


I have the honour to confirm that the 
understanding set forth in your letter accords with that 
of the Swiss Federal Council. 

Accept, Sir, the renewed assurances of 
my highest consideration. 
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O'Melveny & Myers llp 


1625 Eye Street, NW 
Washington, D.C. 20006-4001 

TELEPHONE (202) 585-5500 
FACSIMILE (202) 585-5414 
www.omm.com 


March 3, 2009 
BY HAND DELIVERY 


BEIJINC 
BRUSSELS 
CENTURl CITY 
HONG KONG 
LONDON 
LOS ANGELES 
NEWPORT BEACH 


Robert L. Roach, Esq. 

Chief Investigative Counsel 

Permanent Subcommittee on Investigations 

Homeland Security & Governmental Affairs Committee 

United States Senate 

199 Russell Senate Office Building 

Washington, D.C. 20510-6200 

Timothy R. Terry, Esq. 

Minority Counsel 

Permanent Subcommittee on Investigations 

Homeland Security & Governmental Affairs Committee 

United States Senate 

199 Russell Senate Office Building 

Washington, D.C. 20510-6200 


NEW YORK 
SAN FRANCISCO 
SHANGHAI 
SILICON VALLEY 
SINGAPORE 
TOKYO 


OUR FILE NUMBER 
0880152-00075 

WRITER’S DIRECT DIAL 
(202) 383-5374 

WRITER'S E-MAIL ADDRESS 

lbl3Iack@0mm.com 


Re: PSI Requests to UBS for Information 

Dear Messrs. Roach & Terry: 

We are writing on behalf of our client, UBS AG (“UBS”), in response to the pending 
requests for information from the staff of the U.S. Senate’s Permanent Subcommittee on 
Investigations (“Subcommittee”). The Subcommittee has asked UBS for information regarding 
the number and types of accounts that UBS maintained for U.S. clients as part of the U.S. cross- 
border business. 

UBS has requested that we respond on its behalf. The aggregate account information that 
we are producing today is derived from and consistent with account data that UBS provided to 
the Department of Justice. This aggregate account data represent our client’s best estimates of 
the information at the time they were submitted to the Justice Department, but the data are 
preliminary and thus remain subject to correction, amendment, and supplementation. 


PermaBent Snhcnmmittec on Investigations 

EXHIBIT #23 
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UBS estimates that, as of July 31, 2008, its program to exit actxtunts of U.S. resident 
clients serviced by the U.S. cross-border business (the “Exit Program”) included approximately 
14,000 banking-only accounts (i.e., accounts without securities) with CHF 200 million in assets, 
and approximately 16,500 custody accounts (i.e., accounts that usually, but do not always, hold 
securities) with CHF 16.74 billion in assets, including in each case the accounts of both 
individuals and non-operating companies. Thus, as of July 3 1 , 2008, the total population of the 
Exit Program was approximately 30,500 accounts with CHF 16.94 billion in assets. 

For the period July 31, 2008 through January 31, 2009, approximately 14,400 accounts 
were exited, representing approximately CHF 3.9 billion in assets. Of those exited accounts, 
approximately 4,600, representing approximately CHF 434 million in assets, were transferred (or 
their assets or proceeds were transferred) to U.S. financial institutions. Approximately 600 
accounts, representing roughly CHF 122 million in assets, were exited and transferred (or their 
assets or proceeds were transferred) to UBS SEC-registered entities. The remaining accounts 
were generally transferred to other non-U.S. financial institutions. 

In addition, we are producing to the Subcommittee the enclosed chart which contains our 
client’s best estimates of the total number of banking-only and custody accounts in Booking 
Center Switzerland held by U.S. clients, regardless of domicile, as of September 30, 2008, and 
the amount of assets in those accounts. As explained above, this is data that UBS previously 
provided to the Justice Department. To the extent the data set forth in the enclosed chart differ 
fi'om the data set forth above with respect to the Exit Program, it is because the chart includes 
additional data with respect to customers who are not domiciled in the United States. 

Moreover, the estimates of accounts held by U.S. clients that were provided to the 
Subcommittee Staff in July 2008 (i.e., approximately 20,000 clients regardless of domicile 
holding approximately CHF 1 8 billion in assets) were clearly identified in our responses to the 
Subcommittee staff as accounts for U.S. clients, regardless of domicile, holding securities in 
Booking Center Switzerland. The enclosed estimates are generally consistent with that 
information because the larger numbers for total accounts reflect the fact that the attached data 
also include approximately 24,000 banking-only accounts and approximately 4,000 custody 
accounts that did not hold securities. Individual U.S. client accounts, regardless of domicile, did 
not hold U.S. securities unless the U.S. client had provided an IRS Form W-9 to UBS. 

As noted above, the information provided in this letter and the enclosed documents are 
subject to change and/or supplementation as UBS continues its examination of these issues. 
Moreover, UBS continues to review its files for information responsive to the staffs other 
pending requests and, to the extent it is appropriate to do so, expects to produce that information 
in due course. 


* 


* * 


The information requested by the Subcommittee includes confidential internal 
information and proprietary business records that UBS does not make available to the general 
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public. UBS is producing these materials pursuant to Senate Rule XXVI and formally requests 
that this letter and the enclosed documents be treated as confidential business records. 
Accordingly, should you wish to publicly release this letter or any of these documents, UBS 
respectfully requests reasonable notice of your intent to do so and the opportunity to object to 
such a release. 

Should you have any questions regarding this matter, please contact me at your earliest 
convenience. 



K."Lee Blalack, 11 

for O’Melveny & Myers LLP 


cc: Lou Barash, Esq. (via electronic delivery w/enclosures) 

Thomas J. Delaney, Esq. (via electronic delivery w/enclosures) 
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UBS AG 

U.S. Client Accounts All Domiciles 
Booking Center Switzerland 
As of September 30, 2008 


Account Type 

Number of Accounts 

Assets in CHF 

Bankinq Only Accounts 



Assets less than 50,000 CHF 

21,282 

174,000,000 

Assets more than 50,000 CHF 

3,339 

1,162,000,000 

Total 

24,621 

1,336,000,000 




Custody Accounts with Securities 



Accounts with Form W-9 

685 

1,643,000,000 

Accounts without Form W-9 

18,491 

IHRffiBniltfRiRil 

Total 

19,176 

15,786,000,000 




Custody Accounts with No Securities 



Accounts with Form W-9 

342 

179,000,000 

Accounts without Form W-9 

3,625 

1,580,000,000 

Total 

3,967 

1,759,000,000 




Total of all accounts 

47,764 

18,881,000,000 


Subject to description in attached letter dated March 3, 2009. 


Confidential Business Record Submitted Pursuant to Senate Rule XXVI 
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2009-02436 


LAW LIBRARY OF CONGRESS 
SWITZERLAND 
TRANSLATION 


This is a translation of a press release of the Swiss Administrative Court: 


Federal Administrative Court 
[Bundesverwaltungsgericht 
Tribunal administratif federal 
Tribunale amministrativo federale 
Tribunal administrativ federal] 

Media release 


Bern, March 6, 2009 

Appellate Proceeding in the Matter of Administrative Assistance of the Confederate 
Tax Administration to the United States of America for Tax Fraud and Related Matters. 

On March 5, 2009, the Federal Administrative Court decided the first two appeals of 
November 18/19, 2008 concerning instructions of the Swiss Tax Administration (ESTV, 
Eidgenossische Steuerverwaltung) ordering the disclosure of banking records of an American 
citizen and his company in the Virgin Islands to the American Tax Administration (IRS). The 
legal basis for the ESTV decision was the double taxation treaty with the United States that 
provides for administrative assistance by the ESTV to prevent fraud “or the like.”''^ 

The Federal Administrative Court held that the IRS request was suitable for the granting 
of administrative assistance. It is true that the IRS could only indicate in which manner and 
through which specific schemes the American citizens might have committed tax fraud. 
Moreover, the IRS could not provide the names of suspected American taxpayers. Nevertheless, 
the Federal Administrative Court determined that the request for administrative assistance was 
specific enough; it did not constitute an inadmissible fishing expedition for evidence. 

In addition, the Federal Constitutional Court examined whether there was sufficient 
suspicion that the appellant American citizen and his company had committed tax fraud or the 

' Translators note: “or the like" is the exact wording of the Treaty. Convention between the United States 
of America and the Swiss Confederation for the avoidance of double taxation with respect to taxes on income, Oct. 

2, 1996, TIAS, reprinted in 4 Tax Treaties 1S5,001(CCH,2005). 


Pemiaiient Subcoinmittet on Investigations 

EXfflBIT #24 
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likeP^ The Court had to carry out this examination in the specific case exclusively on the basis 
of the submitted files. Until the year 2000, the appellant had maintained a Liechtenstein 
foundation, and one of its purposes was to defray his living expenses and those of his family. In 
view of the introduction of the so-called “qualified intermediary system” through the American 
fiscal authorities, the assets of this foundation were transferred to a newly founded company in 
the British Virgin Islands. UBS AG maintained the bank accounts of the company and 
functioned as a “qualified intermediary” in relationship to the American tax authorities. The 
company declared to UBS AG that it was the beneficiary of the assets administered by UBS AG 
on its behalf. 

The Federal Administrative Court explained that there would have been a simple tax 
evasion, if the Virgin Island Company had in fact acted as a legally independent person and the 
American owner of the participatory rights had only failed to declare to the American fiscal 
authority the income from this company and his participation therein. For such a simple tax 
evasion, no administrative assistance could have been granted according to the Double Taxation 
Treaty. In the case at issue, however, the American taxpayer practically ignored the existence of 
his company in the Virgin Islands and acted as though he himself was the owner of the assets, in 
particular, he himself made investment decisions. The Federal Administrative Court concluded, 
therefore, that there was enough of a suspicion of tax fraud: the decisive criteria were the actions 
of the American taxpayer together with the inconsistent declaration of the company that it was 
the beneficiary of the assets. For this reason, administrative assistance could have been rendered 
in this individual adjudged case and the bank records of the company and of the American 
taxpayer could have been handed over to the American tax authorities. 

The Federal Administrative Court continued by stating that the records in question had 
already been transferred by UBS AG to the U.S. authorities on February 18, 2009, on the basis of 
an instruction of the Swiss Financial Markets Supervisory Agency (FINMA, Eidgendssische 
Finanzmarktaufsicht) of the same date. This eliminated the legally protected interest of the 
appellants in obtaining a decision on the disclosure of the records within the framework of an 
administrative assistance proceeding. The Federal Administrative Court concluded that, under 
these circumstances, the Court could not decide the appeal, and that, instead, the appeal had to be 
denied for lack of substantiality. Possibly an exception might have been made if there had been 
reason to fear that the same question could be posed again at any time, and that again it might not 
be possible to decide the question in a timely way. The Federal Constitutional Court, however, 
held that this was not the case. It could be assumed that the competent authorities would 


^ See translators note, id. 
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undertake all measures in a timely way so that, in the future, under similar circumstances, it 
would be possible to employ the proceedings that have been agreed upon by treaty and that 
conform to the rule of law. 


Further Information 
Magnus Hoffmann. Media Secretary 
Schwarztorstrasse 59. Postfach. 3000 Bern 14 
Cell Phone: 079 619 04 83: fax 058 705 29 86 
Email: magnus.hoffmann@,bvger.admin.ch 


Translated by Edith Palmer 
Senior Foreign Law Specialist 
March 2009 
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Bundesverwaitungsgericht 
Tribunal a d m i n i st ra tif federal 
Tribunaie a m m i n is trati vo federaie 
Tribunal administrativ federal 

hB 

Medienmitteilung - Communique aux medias - Comunicato per la stampa - Media release 


Bern, 6. Marz 2009 


Beschwerdeverfahren in Sachen Amtshilfe der Eidgenossischen 
Steuerverwaltung wegen Steuerbetrug und dergleichen an die USA 

Das Bundesverwaitungsgericht hat am 5. Marz 2009 die ersten beiden Beschwerden vom 
18./19. November 2008 gegen Verfugungen der Eidgendssischen Steuerverwaltung 
(ESTV) beurteilt, in denen diese die Herausgabe von Bankakten eines amerikanischen 
StaatsbOrgers und dessen Gesellschaft auf den British Virgin Islands an die amerikanische 
Steuerverwaltung (IRS) verfugt hatte. Rechtliche Grundlage ftir den Entscheid der ESTV 
bildete das Doppelbesteuerungsabkommen mit den USA, welches die Amtshilfe durch die 
ESTV fUr die VerhOtung von Betrugsdelikten „und dergleichen” vorsieht. 

Das Bundesverwaitungsgericht beurteilte das Gesuch des IRS als amtshilfefdhig. Zwar 
konnte der IRS nur angeben, in welcher Weise und mit welchen konkreten Konstruktionen 
die amerikanischen StaatsbOrger allenfalls Steuerbetrug begannen haben. Er konnte keine 
Namen von verddchtigten amerikanischen Steuerpflichtigen nennen. Das Bundesvenval- 
tungsgericht hielt test, dass das Amtshllfegesuch dennooh genilgend bestimmt sei; es stelle 
keine unzulSssige Beweisausforsohungsmassnahme dar. 

Das Bundesverwaitungsgericht prufte im Weiteren, ob ein hinreiohender Verdacht dafdr be- 
standen habe, dass der beschwerdefuhrende amerikanische StaatsbOrger und seine Ge- 
sellschaft Abgabebetrug Oder dergleichen verubt batten. Es hatte diese Prufung aus- 
schliesslich aufgrund der ihm vorgelegten Akten im konkreten Fall vorzunehmen. Der Be- 
schwerdefuhrer hatte bis zum Jahre 2000 eine liechtensteinische Stiftung unterhalten, wel- 
che unter anderem bezweckte, die Kosten des Lebensunterhalts von ihm und seiner Fami- 
lie zu bestreiten. Im Hinblick auf die Einfuhrung des sogenannten .Qualified Intermediary 
Systems" durch den amerikanischen Fiskus wurden die Vermogenswerte dieser Stiftung 
auf eine neu gegrundete Gesellschaft auf den British Virgin Islands Qbertragen. Die UBS 
AG fuhrte die Bankkonti der Gesellschaft und hatte gegenOber den amerikanischen Steuer- 
behdrden die Funktion als .Qualified Intermediary". GegenOber der UBS AG erklarte die 
Gesellschaft, sie sei wirtschaftlich Berechtigte der von der UBS AG fur sie verwalteten Ver- 
mogenswerte. 
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Das Bundesverwaltungsgericht hielt fast, es wQrde dann eine einfache Steuerhinterziehung 
vorliegen, falls die Geselischaft auf den British Virgin islands tatsachlich als rechtlich selb- 
standige Person gehandelt und lediglich der amerikanische Eigentiimer der Beteiligungs- 
rechte die ElnkOnfte aus dieser Geselischaft und seine Beteiligung daran gegenuber dem 
amerikanischen Fiskus nicht deklariert hatte. Fur eine soiche einfache Steuerhinterziehung 
hatte nach dem Doppelbesteuerungsabkommen mit den USA keine Amtshilfe geleistet wer- 
den konnen. Im konkreten Fall habe jedoch der amerikanische Steuerpflichtige die Existenz 
seiner Geselischaft auf den British Virgin Islands praktisch ignoriert und gehandelt, wie 
wenn er selber Eigentumer der Vermbgenswerte sei, insbesondere habe er selber Anlage- 
entscheide getatigt. Das Bundesverwaltungsgericht kam zum Schluss, es bestehe damit ein 
hinreichender Verdacht auf Vorliegen eines Abgabebetrugs: Entscheidend war das Verhal- 
ten des amerikanischen Steuerpflichtigen und die damit im Widerspruch stehende Erkia- 
rung der Geselischaft, dass sie die wirtschaftliche Berechtigte an den Vermogenswerten 
sei. Aus diesem Grunde mfisste daher im beurteilten Einzelfall Amtshilfe geleistet und die 
Bankakten der Geselischaft und des amerikanischen Steuerpflichtigen der amerikanischen 
Steuerbehorden herausgegeben werden. 

Das Bundesverwaltungsgericht stellte sodann test, die fraglichen Akten seien von der UBS 
AG den US-Behorden bereits am 18. Februar 2009, aufgrund einer Verfiigung der Eidge- 
nossischen Finanzmarktaufsicht FINMA vom gleichen Tag, ubergeben worden. Damit sei 
das rechtlich geschutzte Interesse der Beschwerdefuhrenden an einem Entscheid iiber die 
Aktenherausgabe im Rahmen des Amtshilfeverfahrens weggefallen. Das Bundesverwal- 
tungsgericht kam zum Schluss, bei dieser Sachlage konne es Ober die Beschwerde nicht 
entscheiden, sondern die Beschwerden rniissten wegen Gegenstandslosigkeit abgeschrie- 
ben werden. Eine Ausnahme hatte allenfalis dann gemacht werden kbnnen, wenn zu be- 
fOrchten ware, dass sich die gleiche Frage jederzeit wieder stellen konne und wiederum 
aufgrund zeitlicher Ablaufe uber die Frage nicht entschieden werden konne. Das Bundes- 
verwaltungsgericht hielt indessen fest, diese Konstellation liege hier nicht vor: Es kbnne da- 
von ausgegangen werden, dass die zustandigen Instanzen rechtzeitig samtiiche Massnah- 
men ergreifen wurden, dass in Zukunft bei ahniichen Verhaltnissen die staatsvertraglich 
vereinbarten rechtsstaatlichen Verfahren tatsachlich eingehalten werden konnten. 


Weitere Auskunfte 

Magnus Hoffmann, Medienverantwortlicher 
Schwarztorstrasse 59, Postfach, 3000 Bern 14 
Mobil: 079 619 04 83; Fax: 058 705 29 86 
E-Mail: maanus.hoffmann@bvaer.admin.ch 
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2009-02304 


LAW LIBRARY OF CONGRESS 
SWITZERLAND 

TRANSLATION OF A COURT DECISION 


The following is a translation of an interlocutory order of the Swiss 
Bundesverwaltungsgericht (Federal Administrative Court), issued on February 20, 2009: 


Federal Administrative Court [Bundesverwaltungsgericht] 

Division II 

Post Office Box 

CH-3000 Bern 14 

Telephone +41 (0) 58 705 25 60 

Fax 41 (0) 58 705 29 80 

www.bundesverwaltungsgericht.ch 

Docket No. B-1 092/2009 
Brf/flr/sce/lua 
{T 0/2} 


Interlocutory Order of 
February 20, 2009 

In the appellate matter 

of the parties: 

W. 

H. 

J. 

S. 

K. 

B. 

A. 

C. , 

All represented by Attorney X. X. 
Attorneys 


Permanent Subcommittee op lnvesti£ations 


EXfflBIT #25 
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Appellants 

Versus 

Y. 

Respondent 

Lower instance: 

Eidg. Finanzmarktaufsicht 

(Swiss Financial Markets Supervisory Agency) FINMA, 


Subject Matter: Supervision of banks and stock exchanges, possibly international 
administrative assistance. 

It is being determined and taken into consideration, 

that the appellants, with a facsimile transmission of February 20, 2009, appealed to the 
Administrative Court against an order of the Swiss Financial Markets Supervisory 
Agency, FINMA (as the previous [deciding body]) of February 18, 2009 that had not as 
yet been served to them and that orders the transfer of banking data of the appellants as 
account holders in Y. (Appellee) to the U.S. tax agency Internal Revenue Service, IRS; 

that they submit the substantive motion that the order of Febmary 18, 2009 be rescinded; 

that they submit procedural motions, to wit: that suspensory effects be granted to the 
appeal; that the respondent be enjoined, under threat of a penalty according to article 292 
of the Criminal Code in case of contravention,’ from delivering banking documents or 
other documents concerning the appellants to third parties, in particular, the American 
authorities; that the suspensory effect of the appeal and the injunction be pronounced 
without a hearing and that no suspensory effects be granted to any objections of the lower 
instance; 

that appellants substantiate their substantive motion and their procedural motions with the 
reasoning that the appealed order would prejudice the end result of the proceeding and 
have the most egregious effects for the appellants, thus resulting in the preponderance of 
their private interests in the granting of immediate suspensory effects and the imposition 
of cautionary measures, over any possibly occurring other private or public interests; and 


' Translator’s note: Article 292 of the Swiss Crimmal Code calls for imposition of a fine for the 
contravention of an order issued by a competent authority. Schweizerisches Slrafgesetzbuch, Dec. 21, 1937, as 
amended, Systematische Sammlung DES Bundesrechts [SR] 31 l.O. 
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that they argue, in particular, that the appealed order, by relying on article 25f of the 
Banking Act,^ lacks a sufficient statutory basis; 

that, upon petition of a party, the instructing judge or the President of the Chamber who is 
instructing, for the time being, may re-establish the suspensory effects, if they had been 
denied, or impose other precautionary measures, in order to maintain the status quo or to 
temporarily safeguard endangered interests (Federal Administrative Procedure Act 
[VwVG], December 20, 1968, Systemattsche Sammlung des Bundesrechts [SR] no. 
172.021); 

that the appealed order is not as yet available to the Federal Administrative Court, thus 
making various circumstances uncertain, among them, whether or to what extent the 
lower instance has withdrawn the suspensory effect [of its decision]; 

that the wording of the information on the webpage of the lower instance appears to 
indicate that the customer data of the appellants that are at issue had already been 
delivered to the foreign authorities; 

that this assumption, however, has not as yet been verified; 

that the delivery of these customer data obviously would prejudice a decision on its 
legality. 

Thereupon the Federal Administrative Court orders, without having granted a 
hearing to the other party: 

1 . 

The lower instance and the respondent (the latter under threat of sanctions according to 
Criminal Code article 292) are enjoined from delivering to third parties, in particular the 
American authorities, any banking documents or other documents relating to the 
appellants. 

2 . 

The lower instance and the respondent are invited to comment on the procedural motions 
of the appellants (submission of comments in quadruplicate). The lower instance is 
requested to submit the appealed order by the same date. 

3. 

This order is served to; 


^ Translator’s note: The Banking Act, Bankengesetz, Nov. 8, 1934, as amended, SR 952.0, does not have 
an art. 25f. Possibly, this citation was meant to refer to art. 23f of the Banking Act, which deals with the parameters 
for granting administrative assistance to the banking supervisory agencies of other countries. 
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• The appellants (by certified mail, advance copy per facsimile) 

• The Respondent (by certified mail, advance copy per facsimile; enclosure: appeal 
including its table of content) 

• The lower instance (by certified mail, advance copy per facsimile; enclosure: 
appeal including its table of content) 


The President of the Chamber 


Francesco Brentani 


Mailed: February 20, 2009 


Translated by Edith Palmer 
Senior Foreign Law Specialist 
March 2009 



885 


Bundesverwaitungsgericht 
Tribunal ad mi n i st r a tif fed6ral 
Tribunale a mm i n i strat i vo federate 
Tribunal ad m i n i st rati v federal 



Abteilung II 
Postfach 

CH-3000 Bern 14 
Telefon +41 {0)58 705 25 60 
Fax +41 (0)58 705 29 80 
www.bundesverwaltungsgericht.ch 


Geschafts-Nr. B-1092/2009 

brf/fir/sce/ tua 
(T 0/2} 


Zwischenverfiigung vom 
20. Februar 2009 


Pafteien 


In der Beschwerdesache 

W. , 

H. , 

J. , 

S. , 

K. , 

B. 

A. , 

C. 

alle vertreten durch Rechtsanwalt X. X. 

RechtsanwSIte, 

BeschwerdefOhrende, 


gegen 

Y. . 

Beschwerdegegnerin, 

Eidg. FinanzmarMaufsicht FINMA, 
Vorinstanz, 
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Gegensiand Aufsicht uber Kreditifistitute und Bdrsen, evti. 

internationale Amtshilfe, 
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wird festgestellt und in Erwagung gezogen, 

dass die Beschwerdefuhrenden mit Faxeingabe vom 20. Februar 2009 
Verwaltungsgerichtsbeschwerde gegen eine ihnen noch nicht zuge- 
stellte Verfugung der Eidgenossischen Finanzmarktaufsicht FINMA 
(Vorinstanz) vom 18. Februar 2009, welche die Obermittiung von 
Bankdaten der Beschwerdefuhrenden als Kontoinhaber bei der 

Y. (Beschwerdegegnerin) an die US-amerikanische Steuer- 

behbrde Internal Revenue Service IRS anordnet, erhoben haben; 

dass sie das Rechtsbegehren stellen, die Verfugung vom 18. Februar 
2009 sei aufzuheben; 

dass sie die Verfahrensantrage stellen, der Beschwerde sei die auf- 
schiebende Wirkung zu gewahren; der Beschwerdegegnerin sei unter 
Androhung von Strafe nach Art. 292 StGB im Unteriassungsfall zu ver- 
bieten, Bankunterlagen sowie weitere Dokumente welche die Be- 
schwerdefuhrenden betreffen, an Dritte, insbesondere an die amerika- 
nischen Behorden, herauszugeben; die aufschiebende Wirkung sowie 
das Verbot seien ohne AnhSrung der Vorinstanz auszusprechen und 
allfailigen Einsprachen derselben sei keinerlei suspensive Wirkung ein- 
zuraumen; 

dass die Beschwerdefuhrenden ihre Begehren und Verfahrensantrage 
insbesondere damit begrCindeten, die angefochtene Verfugung prajudi- 
ziere das Endergebnis des Verfahrens und habe gravierendste Auswir- 
kungen auf die Beschwerdefuhrenden, weshalb deren private Interes- 
sen an der superprovisorischen Gewahrung der aufschiebenden Wir- 
kung sowie der Anordnung vorsorglicher Massnahmen allfallige andere 
private und offentliche Interessen uberwiege, zumal sich die angefoch- 
tene Verfugung unter Anwendung von Art. 25 f BankG nicht auf eine 
genQgende gesetzliche Grundlage stutze; 

dass der Instruktionsrichter bzw. der vorlaufig instruierende Kammer- 
prasident auf Begehren einer Partei eine allenfalls entzogene auf- 
schiebende Wirkung wiederherstellen Oder andere vorsorgliche Mass- 
nahmen verfugen kann, urn den bestehenden Zustand zu erhalten 
Oder bedrohte Interessen einstweilen sicherzustellen (Art. 55 f. des 
Bundesgesetzes vom 20. Dezember 1968 Ober das Verwaltungsverfah- 
ren [VwVG, SR 172.021]); 
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dass die angefochtene Verfugung dem Bundesverwaltungsgericht zur 
Zeit noch nicht vorliegt, weshalb unter anderem unklar ist, ob bzw. 
allenfalls inwieweit die Vorinstanz die aufschiebende Wirkung entzogen 
hat; 

dass die sprachliche Formulierung der Information auf der Website der 
Vorinstanz an sich indiziert, dass die fragllchen Kundendaten der Be- 
schwerdefOhrenden bereits durch die Vorinstanz den ausISndischen 
Behorden Obergeben warden; 

dass diese Annahme zur Zeit jedoch nicht gesichert ist; 

dass die Ubergabe dieser Kundendaten einen Entscheid daruber, ob 
dies rechtmassig sei Oder nicht, offensichtlich prajudizieren wiirde. 

Demnach verfugt das Bundesverwaltungsgericht 
superprovisorisch: 


1. 

Der Vorinstanz und der Beschwerdegegnerin (der Beschwerdegegne- 
rin unter Androhung von Strafe nach Art. 292 StGB im Unterlassungs- 
fall) wird verboten, die Beschwerdefuhrenden betreffende Bankunterla- 
gen Oder Dokumente an Dritte, insbesondere an die amerikanischen 
Behbrden, herauszugeben. 

2 . 

Die Vorinstanz und die Beschwerdegegnerin werden eingeiaden, bis 
zum 24. Februar 2009 zu den prozessualen Antragen der Beschwerde- 
fuhrenden Stellung zu nehmen (Eingabe in vierfacher Ausfertigung). 
Die Vorinstanz wird aufgefordert, innert gleicher Frist die angefochtene 
Verfugung einzureichen. 

3. 

Diese Verfugung geht an: 

- die Beschwerdefuhrenden (Einschreiben; vorab per Fax) 

- die Beschwerdegegnerin (Einschreiben; vorab per Fax; Beilage: Be- 
schwerde inkl. Beilagenverzeichnis) 

- die Vorinstanz (Einschreiben; vorab per Fax; Beilage: Beschwerde 
inkl. Beilagenverzeichnis) 
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Der Kammerprasident: 


B-1092/2009 


Francesco Brentani 


Versand: 20. Februar2009 



890 


London Summit - Leaders’ Statement 
2 April 2009 

1. We, the Leaders of the Group of Twenty, met in London on 2 April 2009. 

2. We face the greatest challenge to the world economy in modem times; a crisis 
which has deepened since we last met, which affects the lives of women, men, 
and children in every country, and which all countries must join together to 
resolve. A global crisis requires a global solution. 

3. We start from the belief that prosperity is indivisible; that growth, to be sustained, 
has to be shared; and that our global plan for recovery must have at its heart the 
needs and jobs of hard-working families, not just in developed countries but in 
emerging markets and the poorest countries of the world too; and must reflect the 
interests, not just of today’s population, but of future generations too. We believe 
that the only sure foundation for sustainable globalisation and rising prosperity 
for all is an open world economy based on market principles, effective regulation, 
and strong global institutions. 

4. We have today therefore pledged to do whatever is necessary to: 

• restoreconfidence, growth, and jobs; 

• repair the financial system to restore lending; 

• strengthen financial regulation to rebuild trust; 

• fund and reform our international financial institutions to overcome this 
crisis and prevent future ones; 

• promote global trade and investment and reject protectionism, to underpin 
prosperity; and 

• build an inclusive, green, and sustainable recovery. 

By acting together to fulfil these pledges we will bring the world economy out of 
recession and prevent a crisis like this from recurring in the future. 

5. The agreements we have reached today, to treble resources available to the IMF 
to $750 billion, to support a new SDR allocation of $250 billion, to support at 
least $100 billion of additional lending by the MDBs, to ensure $250 billion of 
support for trade finance, and to use the additional resources from agreed IMF 
gold sales for concessional finance for the poorest countries, constitute an 
additional $1.1 trillion programme of support to restore credit, growth and jobs in 
the world economy. Together with the measures we have each taken nationally, 
this constitutes a global plan for recovery on an unprecedented scale. 


Permapent Subcommittee op lavestigations 
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Restoring growth and jobs 

6. We are undertaking an unprecedented and concerted fiscal expansion, which will 
save or create millions of jobs which would otherwise have been destroyed, and 
that will, by the end of next year, amount to S5 trillion, raise output by 4 per cent, 
and accelerate the transition to a green economy. We are committed to deliver 
the scale of sustained fiscal effort necessary to restore growth. 

7. Our central banks have also taken exceptional action. Interest rates have been cut 
aggressively in most countries, and our central banks have pledged to maintain 
expansionary policies for as long as needed and to use the full range of monetary 
policy instruments, including unconventional instruments, consistent with price 
stability. 

8. Our actions to restore growth cannot be effective until we restore domestic 
lending and international capital flows. We have provided significant and 
comprehensive support to our banking systems to provide liquidity, recapitalise 
financial institutions, and address decisively the problem of impaired assets. We 
are committed to take all necessary actions to restore the normal flow of credit 
through the financial system and ensure the soundness of systemically important 
institutions, implementing our policies in line with the agreed G20 framework for 
restoring lending and repairing the financial sector. 

9. Taken together, these actions will constitute the largest fiscal and monetary 
stimulus and the most comprehensive support programme for the financial sector 
in modem times. Acting together strengthens the impact and the exceptional 
policy actions announced so far must be implemented without delay. Today, we 
have further agreed over $1 trillion of additional resources for the world economy 
through our international financial institutions and trade finance. 

10. Last month the IMF estimated that world growth in real terms would resume and 
rise to over 2 percent by the end of 2010. We are confident that the actions we 
have agreed today, and our unshakeable commitment to work together to restore 
growth and jobs, while preserving long-term fiscal sustainability, will accelerate 
the return to trend growth. We commit today to taking whatever action is 
necessary to secure that outcome, and we call on the IMF to assess regularly the 
actions taken and the global actions required. 

11. We, are resolved to ensure long-term fiscal sustainability and price stability and 
will put in place credible exit strategies from the measures that need to be taken 
now to support the financial sector and restore global demand. We are convinced 
that by implementing our agreed policies we will limit the longer-term costs to 
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our economies, thereby reducing the scale of the fiscal consolidation necessary 
over the longer term. 

12. We will conduct all our economic policies cooperatively and responsibly with 
regard to the impact on other countries and will refrain from competitive 
devaluation of our currencies and promote a stable and well-functioning 
international monetary system. We will support, now and in the future, to candid, 
even-handed, and independent IMF surveillance of our economies and financial 
sectors, of the impact of our policies on others, and of risks facing the global 
economy. 

Strengthening financial supervision and regulation 

13. Major failures in the financial sector and in financial regulation and supervision 
were fundamental causes of the crisis. Confidence will not be restored until we 
rebuild trust in our financial system. We will take action to build a stronger, more 
globally consistent, supervisory and regulatory framework for the future financial 
sector, which will support sustainable global growth and serve the needs of 
business and citizens. 

14. We each agree to ensure our domestic regulatory systems are strong. But we also 
agree to establish the much greater consistency and systematic cooperation 
between countries, and the framework of internationally agreed high standards, 
that a global financial system requires. Strengthened regulation and supervision 
must promote propriety, integrity and transparency; guard against risk across the 
financial system; dampen rather than amplify the financial and economic cycle; 
reduce reliance on inappropriately risky sources of financing; and discourage 
excessive risk-taking. Regulators and supervisors must protect consumers and 
investors, support market discipline, avoid adverse impacts on other countries, 
reduce the scope for regulatory arbitrage, support competition and dynamism, and 
keep pace with innovation in the marketplace. 

1 5. To this end we are implementing the Action Plan agreed at our last meeting, as set 
out in the attached progress report. We have today also issued a Declaration, 
Strengthening the Financial System. In particular we agree: 

• to establish a new Financial Stability Board (FSB) with a strengthened 
mandate, as a successor to the Financial Stability Forum (FSF), including 
all G20 countries, FSF members, Spain, and the European Commission; 


that the FSB should collaborate with the IMF to provide early warning of 
macroeconomic and financial risks and the actions needed to address them; 
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• to reshape our regulatory systems so that our authorities are able to 
identify and take account of macro-prudential risks; 

• to extend regulation and oversight to all systemically important financial 
institutions, instruments and markets. This will include, for the first time, 
systemically important hedge funds; 

• to endorse and implement the FSF’s tough new principles on pay and 
compensation and to support sustainable compensation schemes and the 
corporate social responsibility of all firms; 

• to take action, once recovery is assured, to improve the quality, quantity, 
and international consistency of capital in the banking system. In future, 
regulation must prevent excessive leverage and require buffers of 
resotuces to be built up in good times; 

• to take action against non-cooperative jurisdictions, including tax havens. 
We stand ready to deploy sanctions to protect our public finances and 
financial systems. The era of banking secrecy is over. 'We note that the 
OECD has today published a list of countries assessed by the Global 
Forum against the international standard for exchange of tax information; 

• to call on the accounting standard setters to work urgently with supervisors 
and regulators to improve standards on valuation and provisioning and 
achieve a single set of high-quality global accounting standards; and 

• to extend regulatory oversight and registration to Credit Rating Agencies 
to ensure they meet the international code of good practice, particularly to 
prevent unacceptable conflicts of interest. 

16. We instruct our Finance Ministers to complete the implementation of these 
decisions in line with the timetable set out in the Action Plan. We have asked the 
FSB and the IMF to monitor progress, working with the Financial Action 
Taskforce and other relevant bodies, and to provide a report to the next meeting 
of our Finance Ministers in Scotland in November. 

Strengthening our global financial institutions 

17. Emerging markets and developing countries, which have been the engine of 
recent world growth, are also now facing challenges which are adding to the 
current downturn in the global economy. It is imperative for global confidence 
and economic recovery that capital continues to flow to them. This will require a 
substantial strengthening of the international financial institutions, particularly the 
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IMF. We have therefore agreed today to make available an additional $850 billion 
of resources through the global financial institutions to support growth in 
emerging market and developing countries by helping to finance counter-cyclical 
spending, bank recapitalisation, infi-astructure, trade finance, balance of payments 
support, debt rollover, and social support. To this end: 

• we have agreed to increase the resources available to the IMF through 
immediate financing fi-om members of $250 billion, subsequently 
incorporated into an expanded and more flexible New Arrangements to 
Borrow, increased by up to $500 billion, and to consider market 
borrowing if necessary; and 

• we support a substantial increase in lending of at least $100 billion by 
the Multilateral Development Banks (MDBs), including to low income 
countries, and ensure that all MDBs, including have the appropriate 
capital. 

18. It is essential that these resources can be used effectively and flexibly to support 
growth. We welcome in this respect the progress made by the IMF with its new 
Flexible Credit Line (FCL) and its reformed lending and conditionality 
fimiework which will enable the IMF to ensure that its facilities address 
effectively the underlying causes of countries’ balance of payments financing 
needs, particularly the withdrawal of external capital flows to the banking and 
corporate sectors. We support Mexico’s decision to seek an FCL arrangement. 

19. We have agreed to support a general SDR allocation which will inject $250 
billion into the world economy and increase global liquidity, and urgent 
ratification of the Fourth Amendment. 

20. In order for our financial institutions to help manage the crisis and prevent future 
crises we must strengthen their longer term relevance, effectiveness and 
legitimacy. So alongside the significant increase in resources agreed today We are 
determined to reform and modernise the international financial institutions to 
ensure they can assist members and shareholders effectively in the new 
challenges they face. We will reform their mandates, scope and governance to 
reflect changes in the world economy and the new challenges of globalisation, 
and that emerging and developing economies, including the poorest, must have 
greater voice and representation. This must be accompanied by action to increase 
the credibility and accountability of the institutions through better strategic 
oversight and decision making. To this end; 
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• we commit to implementing the package of IMF quota and voice reforms 
agreed in April 2008 and call on the IMF to complete the next review of 
quotas by January 2011; 

• we agree that, alongside this, consideration should be given to greater 
involvement of the Fund’s Governors in providing strategic direction to 
the IMF and increasing its accountability; 

• we commit to implementing the World Bank reforms agreed in October 
2008. We look forward to further recommendations, at the next 
meetings, on voice and representation reforms on an accelerated 
timescale, to be agreed by the 2010 Spring Meetings; 

• we agree that the heads and senior leadership of the international 
financial institutions should be appointed through an open, transparent, 
and merit-based selection process; and 

• building on the current reviews of the IMF and World Bank we asked the 
Chairman, working with the G20 Finance Ministers, to consult widely in 
an inclusive process and report back to the next meeting with proposals 
for further reforms to improve the responsiveness and adaptability of the 
Ms. 

21. In addition to reforming our international financial institutions for the new 
challenges of globahsation we agreed on the desirability of a new global 
consensus on the key values and principles that will promote sustainable 
economic activity. We support discussion on such a charter for sustainable 
economic activity with a view to further discussion at our next meeting. We take 
note of the work started in other fora in this regard and look forward to further 
discussion of this charter for sustainable economic activity. 

Resisting protectionism and promoting global trade and investment 

22. World trade growth has underpinned rising prosperity for half a century. But it is 
now falling for the first time in 25 years. Falling demand is exacerbated by 
growing protectionist pressures and a withdrawal of trade credit. Reinvigorating 
world trade and investment is essential for restoring global growth. We will not 
repeat the historic mistakes of protectionism of previous eras. To this end; 


we reaffirm the commitment made in Washington; to refi-ain from raising 
new barriers to investment or to trade in goods and services, imposing new 
export restrictions, or implementing World Trade Organisation (WTO) 
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inconsistent measures to stimulate exports. In addition we will rectify 
promptly any such measures. We extend this pledge to the end of 2010; 

• we will minimise any negative impact on trade and investment of our 
domestic policy actions including fiscal policy and action in support of the 
financial sector. We will not retreat into financial protectionism, 
particularly measures that constrain worldwide capital flows, especially to 
developing countries; 

• we will notify promptly the WTO of any such measures and we call on the 
WTO, together with other international bodies, within their respective 
mandates, to monitor and report publicly on our adherence to these 
undertakings on a quarterly basis; 

• we will take, at the same time, whatever steps we can to promote and 
facilitate trade and investment; and 

• we will ensure availability of at least $250 billion over the next two years 
to support trade finance through our export credit and investment agencies 
and through the MDBs. We also ask our regulators to make use of 
available flexibility in capital requirements for trade finance. 

23. We remain committed to reaching an ambitious and balanced conclusion to the 
Doha Development Round, which is urgently needed. This could boost the global 
economy by at least $150 billion per annum. To achieve this we are committed to 
building on the progress already made, including with regard to modalities. 

24. We will give renewed focus and political attention to this critical issue in the 
coming period and will use our continuing work and all international meetings 
that are relevant to drive progress. 

Ensuring a fair and sustainable recovery for all 

25. We are determined not only to restore growth but to lay the foundation for a fair 
and sustainable world economy. We recognise that the current crisis has a 
disproportionate impact on the vulnerable in the poorest countries and recognise 
our collective responsibility to mitigate the social impact of the crisis to minimise 
long-lasting damage to global potential. To this end; 

• we reaffirm our historic commitment to meeting the Millennium 
Development Goals and to achieving our respective ODA pledges, 
including commitments on Aid for Trade, debt relief, and the Gleneagles 
commitments, especially to sub-Saharan Afiica; 
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• the actions and decisions we have taken today will provide $50 billion to 
support social protection, boost trade and safeguard development in low 
income countries, as part of the significant increase in crisis support for 
these and other developing countries and emerging markets; 

• we are making available resources for social protection for the poorest 
countries, including through investing in long-term food security and 
through voluntary bilateral contributions to the World Bank’s 
Vutoerability Framework, including the Infrastructure Crisis Facility, and 
the Rapid Social Response Fund; 

• we have committed, consistent with the new income model, that additional 
resources from agreed sales of IMF gold will be used, together with 
surplus income, to provide $6 billion additional concessional and flexible 
finance for the poorest countries over the next 2 to 3 years. We call on the 
IMF to come forward with concrete proposals at the Spring Meetings; 

• we have agreed to review the flexibility of the Debt Sustainability 
Framework and call on the IMF and World Bank to report to the MFC 
and Development Committee at the Annual Meetings; and 

• we call on the UN, working with other global institutions, to establish an 
effective mechanism to monitor the impact of the crisis on the poorest and 
most vulnerable. 

26. We recognise the human dimension to the crisis. We commit to support those 
affected by the crisis by creating employment opportunities and through income 
support measures. We will build a fair and family-fiiendly labour market for 
both women and men. We therefore welcome the reports of the London Jobs 
Conference and the Rome Social Summit and the key principles they proposed. 
We will support employment by stimulating growth, investing in education and 
training, and through active laboirr market policies, focusing on the most 
vulnerable. We call upon the ILO, working with other relevant organisations, to 
assess the actions taken and those required for the fiiture. 

27. We agreed to make the best possible use of investment funded by fiscal stimulus 
programmes towards the goal of building a resilient, sustainable, and green 
recovery. We will make the transition towards clean, innovative, resource 
efficient, low carbon technologies and infrastructure. We encourage the MDBs to 
contribute fully to the achievement of this objective. We will identify and work 
together on fiirther measures to build sustainable economies. 
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28. We reaffirm our commitment to address the threat of irreversible climate change, 
based on the principle of common but differentiated responsibilities, and to reach 
agreement at the UN Climate Change conference in Copenhagen in December 
2009. 

Delivering onr commitments 

29. We have committed ourselves to work together with urgency and determination 
to translate these words into action. We agreed to meet again before the end of 
this year to review progress on our commitments. 
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DECLARATION ON STRENGTHENING THE FINANCIAL SYSTEM - 
LONDON, 2 APRIL 2009 

We, the Leaders of the G20, have taken, and will continue to take, action to 
strengthen regulation and supervision in line with the commitments we made in 
Washington to reform the regulation of the financial sector. Our principles are 
strengthening transparency and accountability, enhancing sound regulation, 
promoting integrity in financial markets and reinforcing international cooperation. 
The materia] in this declaration expands and provides further detail on the 
commitments in our statement. We published today a full progress report against each 
of the 47 actions set out in the Washington Action Plan. In particular, we have agreed 
the following major reforms. 

Financial Stability Board 

We have agreed that the Financial Stability Forum should be expanded, given a 
broadened mandate to promote financial stability, and re-established with a stronger 
institutional basis and enhanced capacity as the Financial Stability Board (FSB). 

The FSB will: 

• assess vulnerabilities affecting the financial system, identify and oversee action 
needed to address them; 

• promote co-ordination and information exchange among authorities responsible 
for financial stability; 

• monitor and advise on market developments and their implications for regulatory 
policy; 

• advise on and monitor best practice in meeting regulatory standards; 

• undertake joint strategic reviews of the policy development work of the 
international Standard Setting Bodies to ensure their work is timely, coordinated, 
focused on priorities, and addressing gaps; 

• set guidelines for, and support the establishment, functioning of, and participation 
in, supervisory colleges, including through ongoing identification of the most 
systemically important cross-border firms; 

• support contingency plarming for cross-border crisis management, particularly 
with respect to systemically important firms; and 

• collaborate with the IMF to conduct Early Warning Exercises to identify and 
report to the IMFC and the G20 Finance Ministers and Central Bank Governors 
on the build up of macroeconomic and financial risks and the actions needed to 
address them. 

Members of the FSB commit to pursue the maintenance of financial stability, enhance 
the openness and transparency of the financial sector, and implement international 
financial standards (including the 12 key International Standards and Codes), and 
agree to undergo periodic peer reviews, using among other evidence IMF / World 
Bank public Financial Sector Assessment Program reports. The FSB will elaborate 
and report on these commitments and the evaluation process. 


Permanent Subconunittee on Investigations 
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We welcome the FSB’s and IMF’s commitment to intensify their collaboration, each 

complementing the other’s role and mandate. 

International cooperation 

To strengthen international cooperation we have agreed: 

• to establish the remaining supervisory colleges for significant cross-border firms 
by June 2009, building on the 28 already in place; 

• to implement the FSF principles for cross-border crisis management immediately, 
and that home authorities of each major international financial institution should 
ensure that the group of authorities with a common interest in that financial 
institution meet at least annually; 

• to support continued efforts by the IMF, FSB, World Bank, and BCBS to develop 
an international framework for cross-border bank resolution arrangements; 

• the importance of further work and international cooperation on the subject of exit 
strategies; 

• that the IMF and FSB should together launch an Early Warning Exercise at the 
2009 Spring Meetings. 

Prudential regulation 

We have agreed to strengthen international fiameworks for prudential regulation: 

• xmtil recovery is assured the international standard for the minimum level of 
capital should remained unchanged; 

• where appropriate, capital buffers above the required minima should be allowed to 
decline to facilitate lending in deteriorating economic conditions; 

• once recovery is assured, prudential regulatory standards should be strengthened. 
Buffers above regulatory minima should be increased and the quality of capital 
should be enhanced. Guidelines for harmonisation of the definition of capital 
should be produced by end 2009. The BCBS should review minimum levels of 
capital and develop recommendations in 2010; 

• the FSB, BCBS, and CGFS, working with accounting standard setters, should take 
forward, with a deadline of end 2009, implementation of the recommendations 
published today to mitigate procyclicality, including a requirement for banks to 
build buffers of resources in good times that they can draw down when conditions 
deteriorate; 

• risk-based capital requirements should be supplemented with a simple, 
transparent, non-risk based measure which is internationally comparable, properly 
takes into account off-balance sheet exposures, and can help contain the build-up 
of leverage in the banking system; 

• the BCBS and authorities should take forward work on improving incentives for 
risk management of securitisation, including considering due diligence and 
quantitative retention requirements, by 2010; 

• all G20 cotmtries should progressively adopt the Basel II capital fi-amework; and 
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• the BCBS and national authorities should develop and agree by 2010 a global 
framework for promoting stronger liquidity buffers at financial institutions, 
including cross-border institutions. 

The scope of regulation 

We have agreed that all systemically important financial institutions, markets, and 

instruments should be subject to an appropriate degree of regulation and oversight. In 

particular: 

• we will amend our regulatory systems to ensure authorities are able to identify and 
take account of macro-prudential risks across the financial system including in the 
case of regulated banks, shadow banks, and private pools of capital to limit the 
build up of systemic risk. We call on the FSB to work with the BIS and 
international standard setters to develop macro-prudential tools and provide a 
report by autumn 2009; 

• large and complex financial institutions require particularly careful oversight 
given their systemic importance; 

• we will ensure that our national regulators possess the powers for gathering 
relevant information on all material financial institutions, markets, and 
instruments in order to assess the potential for their failure or severe stress to 
contribute to systemic risk. This will be done in close coordination at international 
level in order to achieve as much consistency as possible across jurisdictions; 

• in order to prevent regulatory arbitrage, the IMF and the FSB will produce 
guidelines for national authorities to assess whether a financial institution, market, 
or an instrument is systemically important by the next meeting of otu Finance 
Ministers and Central Bank Governors. These guidelines should focus on what 
institutions do rather than their legal form; 

• hedge funds or their managers will be registered and will be required to disclose 
appropriate information on an ongoing basis to supervisors or regulators, 
including on their leverage, necessary for assessment of the systemic risks that 
they pose individually or collectively. Where appropriate, registration should be 
subject to a minimum size. They will be subject to oversight to ensure that they 
have adequate risk management. We ask the FSB to develop mechanisms for 
cooperation and information sharing between relevant authorities in order to 
ensure that effective oversight is maintained where a fimd is located in a different 
jurisdiction from the manager. We will, cooperating through the FSB, develop 
measures that implement these principles by the end of 2009. We call on the FSB 
to report to the next meeting of our Finance Ministers and Central Bank 
Governors; 

• supervisors should require that institutions which have hedge funds as their 
counterparties have effective risk management. This should include mechanisms 
to monitor the funds’ leverage and set limits for single counterparty exposures; 

• we will promote the standardisation and resilience of credit derivatives markets, in 
particular through the establishment of central clearing counterparties subject to 
effective regulation and supervision. We call on the industry to develop an action 
plan on standardisation by autumn 2009; and 
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• we will each review and adapt the boundaries of the regulatory framework 
regularly to keep pace with developments in the financial system and promote 
good practices and consistent approaches at the international level. 

Compensation 

We have endorsed the principles on pay and compensation in significant financial 
institutions developed by the FSF to ensure compensation structures are consistent 
with firms’ long-term goals and prudent risk taking. We have agreed that our national 
supervisors should ensure significant progress in the implementation of these 
principles by the 2009 remuneration round. The BCBS should integrate these 
principles into their risk management guidance by autumn 2009. The principles, 
which have today been published, require; 

• firms' boards of directors to play an active role in the design, operation, and 
evaluation of compensation schemes; 

• compensation arrangements, including bonuses, to properly reflect risk and the 
timing and composition of payments to be sensitive to the time horizon of risks. 
Payments should not be finalised over short periods where risks are realised over 
long periods; and 

• firms to publicly disclose clear, comprehensive, and timely information about 
compensation. Stakeholders, including shareholders, should be adequately 
informed on a timely basis on compensation policies to exercise effective 
monitoring. 

Supervisors will assess firms’ compensation policies as part of their overall 
assessment of their soundness. Where necessary they will intervene with responses 
that can include increased capital requirements. 

Tax havens and non-cooperative jurisdictions 

It is essential to protect public finances and international standards against the risks 
posed by non-cooperative jurisdictions. We call on all jurisdictions to adhere to the 
international standards in the prudential, tax, and AML/CFT areas. To this end, we 
call on the appropriate bodies to conduct and strengthen objective peer reviews, based 
on existing processes, including through the FSAP process. 

We call on countries to adopt the international standard for information exchange 
endorsed by the G20 in 2004 and reflected in the UN Model Tax Convention. We 
note that the OECD has today published a list of countries assessed by the Global 
Forum against the international standard for exchange of information. We welcome 
the new commitments made by a number of jurisdictions and encourage them to 
proceed swiftly with implementation. 

We stand ready to take agreed action against those jurisdictions which do not meet 
international standards in relation to tax transparency. To this end we have agreed to 
develop a toolbox of effective counter measures for countries to consider, such as: 
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• increased disclosure requirements on the part of taxpayers and financial 
institutions to report transactions involving non-cooperative jurisdictions; 

• withholding taxes in respect of a wide variety of payments; 

• denying deductions in respect of expense payments to payees resident in a non- 
cooperative jurisdiction; 

• reviewing tax treaty policy; 

• asking international institutions and regional development banks to review their 
investment policies; and, 

• giving extra weight to the principles of tax transparency and information 
exchange when designing bilateral aid programs. 

We also agreed that consideration should be given to fiirther options relating to 
financial relations with these jurisdictions 

We are committed to developing proposals, by end 2009, to make it easier for 
developing countries to secure the benefits of a new cooperative tax environment. 

We are also committed to strengthened adherence to international prudential 
regulatory and supervisory standards. The IMF and the FSB in cooperation with 
international standard-setters will provide an assessment of implementation by 
relevant jurisdictions, building on existing FSAPs where they exist. We call on the 
FSB to develop a toolbox of measures to promote adherence to prudential standards 
and cooperation with jurisdictions. 

We agreed that the FATF should revise and reinvlgorate the review process for 
assessing compliance by jurisdictions with AML/CFT standards, using agreed 
evaluation reports where available. 

We call upon the FSB and the FATF to report to the next G20 Finance Ministers and 
Central Bank Governors’ meeting on adoption and implementation by countries. 

Accounting standards 

We have agreed that the accounting standard setters should improve standards for the 
valuation of financial instruments based on their liquidity and investors’ holding 
horizons, while reaffirming the fiamework of fair value accounting. 

We also welcome the FSF recommendations on procyclicality that address accounting 
issues. We have agreed that accounting standard setters should take action by the end 
of 2009 to: 

• reduce the complexity of accounting standards for financial instruments; 

• strengthen accounting recognition of loan-loss provisions by incorporating a 
broader range of credit information; 

• improve accounting standards for provisioning, off-balance sheet exposures and 
valuation uncertainty; 
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• achieve clarity and consistency in the application of valuation standards 
internationally, working with supervisors; 

• make significant progress towards a single set of high quality global accounting 
standards; and, 

• within the framework of the independent accounting standard setting process, 
improve involvement of stakeholders, including prudential regulators and 
emerging markets, through the lASB’s constitutional review. 

Credit Rating Agencies 

We have agreed on more effective oversight of the activities of Credit Rating 
Agencies, as they are essential market participants. In particular, we have agreed that: 

• all Credit Rating Agencies whose ratings are used for regulatory purposes should 
be subject to a regulatory oversight regime that includes registration. The 
regulatory oversight regime should be established by end 2009 and should be 
consistent with the IOSCO Code of Conduct Fundamentals. IOSCO should 
coordinate full compliance; 

• national authorities will enforce compliance and require changes to a rating 
agency’s practices and procedures for managing conflicts of interest and assuring 
the transparency and quality of the rating process. In particular, Credit Rating 
Agencies should differentiate ratings for structured products and provide full 
disclosure of their ratings track record and the information and assumptions that 
underpin the ratings process. The oversight framework should be consistent across 
jurisdictions with appropriate sharing of information between national authorities, 
including through IOSCO; and, 

• the Basel Committee should take forward its review on the role of external ratings 
in prudential regulation and determine whether there are any adverse incentives 
that need to be addressed. 

Next Steps 

We instruct our Finance Ministers to complete the implementation of these decisions 
and the attached action plan. We have asked the FSB and the IMF to monitor 
progress, working with the FATF and the Global Forum, and to provide a report to the 
next meeting of our Finance Ministers and Central Bank Governors. 
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A PROGRESS REPORT ON THE JURISDICTIONS SURVEYED BY THE OECD GLOBAL 

-FgROlIfnMPLEyENTINe THE INTEftNATI6N«LIV AGRE^b TAX STONbARt)' 


Progress made as at 2™ April 2009 



: substantially implemented the internation 


Australia 

Barbados 

Canada 

China^ 

Cyprus 

Czech Republic 

Denmark 

Finland 

France 

Gemrany 

Greece 

Guernsey 

Hungary 

Iceland 

Ireland 
isle of Man 

Italy 

Japan 

Jersey 

Korea 

Malta 

Mauritius 

Mexico 

Netherlands 

New Zealand 

Norway 

Poland 

Portugal 

Russian Federation 

Seychelles 

Slovak Republic 

South Africa 

Spain 

Sweden 

Turkey 

United Arab Emirates 

United Kingdom 

United States 

US Virgin islands 


1 Jurisdictions that have committed to the internationally agreed tax standard. 

but have not 

1 

yet substantially implemented 
















- /.Alii 

. 



Andorra 

2009 


Marshall Islands 

2007 

(1) 

Anguilla 

2002 

(0) 

Monaco 

2009 

(1) 

Antigua and 

2002 

(7) 

Montserrat 

2002 

(0) 

Barbuda 



Nauru 

2003 

(0) 

Aruba 

2002 

(4) 

Netherlands 

2000 

(7) 

Bahamas 

2002 

(1) 

Antilles 



Bahrain 

2001 

(6) 

Niue 

2002 

(0) 

Belize 

2002 

(0) 

Panama 

2002 

(0) 

Bermuda 

2000 

(3) 

St Kitts and 

2002 

(0) 

British Virgin 

2002 

(3) 

Nevis 



Islands 



St Lucia 

2002 

(0) 

Cayman Islands* 

2000 

(8) 

St Vincent & 

2002 

(0) 

Cook Islands 

2002 

(0) 

Grenadines 



Dominica 

2002 

(1) 

Samoa 

2002 

(0) 

Gibraltar 

2002 

(1) 

San Marino 

2000 

(0) 

Grenada 

2002 

(1) 

Turks and 

2002 

(0) 

Liberia 

2007 

(0) 

Caicos Islands 



Liechtenstein 

2009 

(1) 

Vanuatu 

2003 

(0) 






Austria® 

2009 

(0) 

Guatemala 

2009 

(0) 

Belgium* 

2009 

(1) 

Luxembourg* 

2009 

(0) 

Brunei 

2009 

(5) 

Singapore 

2009 

(0) 

Chile 

2009 

(0) 

Switzerland® 

2009 

(0) 



. : •■MiiiaiiLj..;;..;.- .l ■ 

Costa Rica 

Malaysia (Labuan) 

(0) 

(0) 

Philippines (0) 

Uruguay (0) 


’ The intematicmally agreed tax standard, which was developed by the OECD in co-operation with non-OECD countries and which was endoreed by 
G20 Finance Ministers at their Berlin Meeting in 2004 and by the UN Conwninee of Experts on International Cooperation in Tax Matters at its 
October 2008 Meeting, requires exchange of information on request in all tax matters for the administration and enforcerreint of domestic tax law 
without regard to a domestic tax interest requirement or bank secrecy fw tax purposes. It also provides for extensive safeguards to protect the 
confidentiality of the information cxchaiged. 

^ Excluding the Special Administrative Regions, which have committed U> implemart the interFsaticmally agreed tax st^dard. 

^ These jurisdictions were identified in 2000 as meeting the tax haven critaw as described in the 1998 OECD report. 

^ The Cayman Islands has enacts legislation that allows it to exchange information unilaterally and has identified 1 1 countries with which it is prepared 
to do so. This legislation is being reviewed by the OECD. 

^ Austria, Belgium, Luxembourg and Switzerland withdrew their reservatirms to Article 26 of the OKID Model Tax Convaition. Belgium has already 
written to 48 countries to propose the conclusion of protocols to update Article 26 of their existing treaties. Austria, Uixembourg and Switzerland 
announced that they have started to write to their treaty partnere to radicate flat they are now willing to enter into renegotiations of flieir treaties to 
include the new Article 26. 

I Permanent Sobcommittee op iDvestieations I 
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Following G20 OECD delivers on tax pledge 

April 2, 2009 - Following the G20 meeting and communique, the OECD Secretariat has 
provided a detailed report on progress by financial centres around the world towards 
implementation of an internationally agreed standard on exchange of information for tax 
purposes. The report available here consists of four parts: 

• jurisdictions that have substantially implemented the internationally agreed tax standard, 

• tax havens that have committed to the internationally agreed tax standard but have not 
yet substantially implemented it. 

• other financial centres that have committed to the internationally agreed tax standard but 
have not yet substantially implemented it. 

• jurisdictions that have not committed to implement the internationally agreed tax 
standard. 


Welcoming the outcome of the G20 meeting, OECD Secretary General Angel Gurria said 
"recent developments reinforce the status of the OECD standard as the international 
benchmark and represent significant steps towards a level playing field. We now have an 
ambitious agenda, that the OECD is well placed to deliver on. I am confident that we can 
turn these new commitments into concrete actions to strengthen the integrity and 
transparency of the financial system". 


OECD's Future Challenges; 

1. Achieving a rapid and effective implementation of standard: Many of these 
commitments will require legislative changes and the negotiation of specific bilateral 
agreements in order to become effective, and the OECD stands ready to assist jurisdictions 
in their implementation. 


2. Speeding up the negotiations of tax information exchange agreements (TIEAs). 

Small tax havens lack the resources to enter Into negotiations with a large number of 
countries. The OECD's 2002 Model Agreement on Exchange of Information on Tax Matters 
sets out an option for multilateral rather than bilateral TIEAs that the OECD intends to 
explore over the coming weeks. The OECD is also examining how the Nordic experience of 
multilateral negotiations leading to simultaneous bilateral agreements could be adopted 
more widely. 


3. Extending the scope and role of the OECD’s action: The OECD Global Forum 
currently encompasses more than 80 jurisdictions and carries out self reviews and peer 
reviews to assess progress in implementation of the standard. 

The time has now come to re-examine the membership, the architecture and the role of the 
Global Forum in setting standards and evaluating progress. The Global Forum will undertake 
more robust reviews, to strengthen the implementation of the standard. 
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Background 

The report produced following the G20 meeting, reflects the results of more than a decade 
of OECD work to bring greater openness and transparency to cross-border financial 
services. 


The internationally agreed standard, developed by OECD and non-OECD countries in the 
context of the OECD's Global Forum on Taxation and endorsed by G20 Finance Ministers in 
2004 and by the UN Committee of Experts on International Co-operation in Tax Matters in 
October 2008, requires exchange of information on request in all tax matters for the 
administration and enforcement of domestic tax law without regard to a domestic tax 
interest requirement or bank secrecy for tax purposes. It also provides for extensive 
safeguards to protect the confidentiality of the information exchanged. 

The OECD works with its 30 member countries and with others to develop sound policy 
frameworks for the governance of the world economy. It plays a leading role in such areas 
as tax policy, competition policy, cross-border investment, corporate governance and the 
fight against corruption. 


The OECD's work on the issues of transparency and exchange of information in tax matters 
was given new impetus by the G20 process begun at the November 2008 summit meeting 
in Washington, D.C. 



908 


Switzerland to adopt OECD standard on administrative assistance in 
fiscal matters 

Bern, 13.03.2009 - The Federal Council has announced today diat Switzerland intends to adopt the OECD 
standard on administrative assistance in tax matters in accordance with Art 26 of the OECD Model Tax 
Convention. The decision will permit the exchange of information with other countries in individual cases 
where a specific and justified request has been made. The Federal Council has decided to withdraw tiie 
corresponding reservation to the OECD Model Tax Convention and to enter into negotiations on revising 
double taxation agreements. Swiss banking secrecy remains intact 

The adoption of the OECD standard on administrative assistance in taxation matters in accordance with Art. 26 of the 
OECD Model Tax Convention will have no impact on the situation for taxpayers resident in Switzerland. The right of 
the Swiss tax authorities to access bank data under Swiss domestic law is not affected by the decision. 

The Federal Council acknowledges that the wish of the people of Switzerland for appropriate protection of personal 
privacy Is still firmly entrenched. For this reason, it fully endorses banking secrecy and resolutely rejects any form of 
automatic exchange of information. The privacy of customers will continue to be protected from unauthorised access 
to information concerning private assets. 

Banking secrecy, however, does not protect any form of tax offence. With the globalisation of financial markets and in 
particular the current financial crisis, international cooperation in tax matters has become increasingly important. The 
Federal Council will actively continue to support efforts in this regard. 

The decision that the Federal Council made today wll be implemented within the framework of bilateral double 
taxation agreements. Tbe greater scope for exchange of information will only have practical effects when the 
renegotiated agreements come into force. In addition, adjustments must be made to the agreement with the EU on 
the taxation of savings income . Furthermore. Switzerland regards improved maiket access for international financial 
services and equal treatment with regard to the supply and quality of information as matters of great importance. 

For the Federal Council, the following aspects are indispensable for its future policy on administrative assistance in 
tax matters: 

• Respect for established administrative assistance procedures 

• Restriction of administrative assistance to individual cases (no fishing expeditions) 

• Fair transitional solutions 

• Limitation to taxes covered by the OECD Model Tax Convention 

• The principle of subsidiarity in accordance with the Model Tax Convention 

• Willingness to eliminate discrimination. 

In the future, the Federal Council will endeavour to ensure that international cooperation in tax matters is carried out 
exclusively within the framework of contractually agreed channels. 

The Federal Council is convinced that its decision to adopt the OECD standard on administrative assistance in tax 
matters will both lead to greater acceptance of the legal framev/ork conditions of the Swiss financial centre among 
Switzerland's most important partners and increase legal certainty for customers of Swiss banks. This step will help 
safeguard the ODmpetitiveness and the international Importance of the Swiss financial centre. It will also strengthen 
Switzerland as a workplace and safeguard jobs. 


Pennaacnt Subcommittee oo iDvestieattons 
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sTABSTELLE FUR KOMMUNIKATION 
JND OFFENTUCHKElTSARBEtT 

'URSTENTUM DECHTENSTEIN 


Liechtenstein commits to the OECD standard in tax matters and seeks to 
conclude bilateral tax agreements with individual States 

• Liechtenstein commits to the global OECD standard on transparency and information 
exchange In tax matters 

• The Government has begun discussions with interested States and Liechtenstein offers 
bilateral tax agreements for effective cooperation in cases of tax fraud and tax evasion 
and has already engaged in concrete talks with individual states 

• Liechtenstein wants to ensure legal certainty and conformity while at the same time 
preserving privacy and bank client confidentiality 

• Liechtenstein will fulfill its responsibility towards the clients of Its financial center and 
meet the legitimate tax claims of its treaty partners 

Vaduz, 12 March 2009 - The Liechtenstein Government accepts the OECD standards on 
transparency and information exchange in tax matters and supports the international measures 
against non-compliance with tax laws. Today, Thursday, the Government made public a 
Declaration to that effect in Vaduz. 

Liechtenstein offers interested States the negotiation of bilateral agreements for cooperation in 
cases of tax fraud and tax evasion. In this context, the Government also offers the possibility of 
agreements going beyond the OECD standard. Provided that there is a common understanding on 
how to regulate any former, ongoing and future tax compliance obligations may be met and on 
how clients of the financial center, If need be, can be provided with an orderly transition to tax 
legitimacy. 

"We are aware of our responsibility as part of a globally integrated economic area. With today's 
Declaration, we are making our contribution to a joint solution that will make an effective 
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enforcement of foreign tax claims possible and takes account of the legitimate interests of the 
clients of our financial center at the same time," said Prime Minister Otmar Hasler, 

Of the utmost importance for the Government is that by entering into relevant agreements, 
Liechtenstein fulfils its responsibility towards the clients of the financial center and meets the 
legitimate tax claims of its treaty partners. For this purpose, the Government has engaged in 
detailed discussions with various States and multinational organisations over the last few months. 
The goal of said discussions has been not to jeopardize the enforcement of any foreign tax claims, 
while retaining the protection of privacy, including the bank client confidentiality, for the future. 
"Our bank secrecy has always served to ensure the legitimate protection of the privacy of the 
citizen, which we will continue to retain. With this Declaration, however, we want to make clear 
that bank client confidentiality in future cannot be misused to facilitate tax crime," said Prime 
Minister Otmar Hasler. 

The Government Declaration is supported by all important representatives of Liechtenstein politics 
and business. Prime Minister-designate and current Deputy Prime Minister, Dr. Klaus Tschiitscher, 
declares that the pro-active policies formulated in the Government Declaration are the only right 
path for Liechtenstein and, after assuming office as Prime Minister at the end of March, he 
pledges to implement it with concrete measures. "With the new agreements, the partner State 
concerned will receive more efficient tax application with respect to foreign assets, the clients of 
the Liechtenstein financial center will receive a sustainable legal framework for meeting their tax 
obligations, and our financial center will enhance its attractiveness and reputation for tax- 
compliant clients," said Dr. Klaus TschUtscher. 

During the current financial and economic crisis, the Liechtenstein financial center has proven to 
be very reliable, with a stable banking system that has so far done well without State support. The 
goal of the Government is to create a sustainable development perspective for the financial 
center. 

"We are currently experiencing a fundamental and rapid change at the global level in the direction 
of stronger cross-border cooperation and international regulation," said H.S.H. Hereditary Prince 
Alois von und zu Liechtenstein. "With today's Declaration, the Liechtenstein Government is 
sending a signal that it is participating actively in the regulatory dialogue of financial centers 
without giving up Liechtenstein's identity or the advantages of a reliable and well-regulated small 
State. I am convinced that this will help us strengthen the trust of our clients in our financial 


center.' 
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Contact: 

Government Spokesperson's Office 

Tei. + 423 236 74 61 

E-mail: press(S>liechtenstein.li 


Note to editors: 

Today, Thursday, 12 March at 11:00 a.m. In the Government Building In Vaduz, the Government 
welcomes you to a media briefing on the Government Declaration. 

The speakers will be H.S.H. Hereditary Prince Alois von und zu Liechtenstein, Prime Minister Otmar 
Hasler and Prime Minister-designate Dr. Klaus Tschutscher. 

The media briefing will also be transmitted live in German and English as a webcast 
(http://gaia.world-teievlsion.eom/nv/20090312 ). 
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The Liechtenstein Declaration 

Through this Declaration, Liechtenstein commits to, and will implement, global standards of 
transparency and exchange of information as developed by the OECD and will advance its participation 
in international efforts in order to counteract non-compliance with foreign tax laws. 

With this Declaration, Liechtenstein clarifies its position regarding privacy and banking secrecy and 
confirms its readiness to speed up the negotiation of tax information exchange and other agreements 
with a view to having a network of such arrangements in place as soon as reasonably possible in order 
to address the global issue of tax fraud and tax evasion as well as double taxation. In this process, 
Liechtenstein will emphasise its responsibilities to address both the tax claims of other Jurisdictions 
and the trust of its clients. 

A Commitment to be a responsible and reliable partner also in difficult times 

The Government and the Liechtenstein business community recognise that we are living in a time of 
fundamental and rapid development and change and that every country is obliged to act in a proactive 
and forward looking way, not least to support efforts of the global community to meet unparalleled 
challenges In many areas. Leaders around the world are calling for immediate action designed to stabilise 
the global economy and financial system. The necessity of such action is widely accepted and is also 
acknowledged by Liechtenstein. 

Liechtenstein has always had a diversified economy and is home to a number of companies in all sectors 
that are highly respected in the international business community. While the industrial sector is still the 
economy's main pillar, Liechtenstein's financial sector has developed well and has helped to diversify 
Liechtenstein's economy. Thus, the financial centre plays an important role in the prosperity of 
Liechtenstein, as clients from around the world have placed their trust in Liechtenstein, in some cases for 
generations. 

Liechtenstein is a Member State of the European Economic Area and also takes part in the European 
single market for financial services. Liechtenstein and its internationally integrated financial centre have 
a strong desire to continue to be recognised and accepted within the global community as a leading 
location for investment and wealth management according to its high standards of regulation and its 
high quality of services. Liechtenstein has undertaken numerous initiatives to combat illicit activities and 
has legislation and an administrative practice that have been evaluated positively by the FATE, the IMF 
and others. 

Moreover, Liechtenstein has ratified and implemented an agreement with the EU on the taxation of 
savings. Recently, it has concluded a tax agreement with the US following globally accepted OECD 
standards. Currently, it is in negotiations with the EU in relation to an anti-fraud agreement and is in 
discussions with certain OECD and EU Member States regarding closer cooperation in tax matters. 

As with other financial centres, Liechtenstein will continue to protect the legitimate privacy rights of its 
clients from around the world. To this end, the Government is ensuring that Liechtenstein maintains 
solid and modern bank secrecy laws. 

A Commitment to global standards of transparency and exchange of information as developed by the 
OECD 

Liechtenstein is committed to act as a responsible member of the global community and wishes to 
contribute to the global effort to help foster long-term economic prosperity and the social well-being of 
everybody. Liechtenstein's central location in Europe, its integration in the European Economic Area and 
the global community as well as the openness of markets, not just in the financial area, encourage 
Liechtenstein to strive towards far-reaching cooperation in tax matters according to OECD standards and 
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beyond in order to better meet the concerns of other states, investors and its financial centre. 

Liechtenstein is prepared to enhance its participation in international efforts to counteract non- 
compliance with foreign tax laws in a globally integrated financial community and to strengthen Its 
cooperation with other countries by means of bilateral agreements on exchange of information for tax 
purposes or, as the case may be, by means of double taxation agreements. 

Liechtenstein commits to and will implement the global standards of transparency and exchange of 
information as developed by the OECD and plans to go beyond these standards in order to better meet 
the concerns and tax claims of other Jurisdictions. The Government's objective is to reflect the legitimate 
needs of investors, to encourage the financial centre's role as a tax-compliant destination and to 
strengthen its transparency and accountability. In addition, Liechtenstein is prepared to continue the 
negotiations with the EU on an anti-fraud agreement and to renegotiate the agreement on the taxation 
of savings concerning the extension of its scope of application. 

Having the legitimate needs of its clients and its industrial sector in mind, Liechtenstein is prepared to 
negotiate bilateral tax information exchange and other agreements that may go beyond OECD standards 
so as to provide particularly for effective exchange of information to address the global issue of tax fraud 
and tax evasion as well as double taxation, in parallel, the Government of Liechtenstein will be 
encouraging its treaty partners to establish procedures designed to help investors, if necessary, to 
regularise any former, ongoing and future tax compliance obligations in their countries of residence. For 
the benefit of the investors, foreign Jurisdictions and Liechtenstein's financial centre, voluntary 
disclosure procedures should ideally provide adequate legal certainty to clients and financial institutions 
guiding them through this process. 

Furthermore, Liechtenstein is prepared to develop comprehensive solutions to protect the legitimate tax 
claims of other jurisdictions according to their fiscal sovereignty and to balance legitimate interests of 
jurisdictions. Additionally, clear and detailed guidelines and technical assistance will be sought from 
Liechtenstein's treaty partners with regard to the application of the law of taxation of the residency state 
to assets held in or via Liechtenstein in order to ensure an effective approach to the exchange of 
information, to inform taxpayers and financial service providers about their obligations and to provide 
legal certainty, The Liechtenstein Government believes that this will help develop Liechtenstein's role as 
a tax-compliant international financial centre. 

During the past months, Liechtenstein has greatly benefited from discussions with several Governments 
of EU Member States as well as government associations to better understand the needs of the global 
community. These discussions have been most valuable in developing this Declaration. Liechtenstein 
appreciates the guidance it has received, and is looking forward to participating in further discussions on 
transparency and exchange of information. 


Government of the Principality of Liechtenstein, March 12, 2009 
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Press conference, 12 March 2009, 11:00 GET 

„lnformation by the Liechtenstein Government on international tax conformity and banking 
secrecy" 

Statement of H.S.H. Heriditary Prince Alois of Liechtenstein 
The spoken word applies 


Ladies and Gentlemen, 

Half a year ago, in my speech to mark Liechtenstein's National Holiday, I said that the time had come 
to put our system of legal and administrative assistance in the field of taxation on a new footing. 

We should offer comprehensive assistance to all states that are interested In fair and constructive 
cooperation with Liechtenstein and are prepared to work in a concerted effort to find sensible 
solutions for customer relations that have evolved over the years. 

Today I have the pleasure of telling you 

• that all important decision-makers in the government, administration and trade and industry 
share my opinion, 

• that Liechtenstein has taken decisive steps in this direction over the past few months, and 

• that foreign countries have shown understanding and will provide assistance with the 
implementation of our solutions. 

We are in agreement that we must cooperate on tax matters in the future to ensure 

• that our trade partners do not miss out on funds due to a lack of inter-state cooperation, 

• that customers of our financial centre in Liechtenstein have a safe future and that their 
privacy is suitably protected, and 

• that our financial centre in Liechtenstein remains attractive for its customers. 

International cooperation in tax matters is a field in which structures that have evolved through 
history clash with legal traditions, I believe it is our responsibility to point out solutions that are in 
keeping with inter-state solidarity and with the interests of all those concerned. 

The solution that we are presenting to you today could serve as a model for others. It will eliminate 
any problems within the framework of inter-state cooperation regarding the investigation of tax 
fraud and tax evasion and will allocate missing tax revenues quickly and efficiently - funds that are 
sorely needed in these times (of crisisl. At the same time, it will give the customers of our financial 
centre the guarantee that their privacy will continue to be respected in the future. 

At this point I would like to thank those responsible for this solution in Liechtenstein's government, 
administration, trade and industry for their great commitment over the last few months. In particular 
my thanks go to the Prime Minister and his Deputy who are here today. 


I now request the Prime Minister and the Deputy Prime Minister to present the government 
declaration in detail. 
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Press conference, 12 March 2009, 11:00 CET 


„lnformation by the Liechtenstein Government on international tax conformity and banking 
secrecy" 


Statement of Otmar Master, Prime Minister 


The spoken word applies 


Ladies and Gentlemen, 

Global society finds itself facing numerous political, economic and social challenges of unusual 
magnitude. The community of nations needs to face these challenges collectively. In this conjunction, 
worldwide economic stimulus measures are being implemented to an extent which until very 
recently would have been thought inconceivable. State resources are being put under huge pressure, 
and as a result international co-operation in tax matters is increasingly being pushed to the fore. 

The Government of the Principality of Liechtenstein supports the worldwide measures to combat 
financial criminality, and recognises the global OECD standards for transparency and stepping up the 
exchange of information in tax matters. The strategy, which was drafted in the year 2008, aims to 
ensure that Liechtenstein makes a specific contribution towards the objectification of the escalating 
international tax debate. Liechtenstein finds itself in a strong starting position in this conjunction: 

The Liechtenstein financial centre has proven to be very dependable during the current financial and 
economic crisis, with a stable banking system which has demonstrated its strength without the need 
for state support. 

In recent years the Government has taken a number of important steps in the field of tax co- 
operation: 

Liechtenstein has established an extremely effective regime, both in respect of the combating of 
money laundering as well as the fight against terrorism finance. 

Both the IMF as well as the FATF have commented favourably on these matters. 

The Agreement on Mutual Legal Assistance with the USA from the year 2002 is working very well. 

The Tax Information Agreement signed with the USA last year, based on the OECD model, is set to 
come into force on 1 January 2010. The domestic implementation measures are already well- 
advanced. 

As a member of the European Economic Area, Liechtenstein has close links with the European Union. 
The Schengen Agreement and the Savings Taxation Agreement both contain questions of tax co- 
operation. Negotiations on an agreement to combat fraud have largely been completed, and the 
agreement is likely to be signed before long. 

In recent months the Government has held wide-ranging discussions with OECD representatives. 
During the course of these discussions the Government endeavoured to identify the best solutions 
which would enable the clients of the financial centre to comply with the tax regulations in their 
home countries. 

For us, the decisive aspect is the need to safeguard the private sphere and consequently the core 
elements of banking secrecy. This is possible, particularly if there is effective co-operation in tax 
matters. Bank secrecy serves to protect the financial private sphere; its purpose is not to protect tax 
offences. For undeclared money is an international problem, and not just a problem for states with 
banking secrecy rules. 
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In the official declaration published today, the Government of the Principality of Liechtenstein 
declares its determination to support the international measures to combat financial criminality and 
non-adherence to tax laws. Liechtenstein accepts the OECD standards for transparency and stepping 
up the exchange of information in tax matters. 

We are willing to establish effective exchange of information solutions in bilateral negotiations, and 
take seriously our responsibilities vis-a-vis established client relationships. In this conjunction we are 
keen to apply solutions which facilitate a transition to fiscal conformity, and which are of benefit 
both to the state of origin as well as to the owners of the assets. We are firmly convinced that we will 
best be able to exercise our responsibility vis-a-vis the clients who have placed their trust in our legal 
system by creating operating conditions within the context of bilateral negotiations which guarantee 
legal certainty and the opportunity to achieve fiscal conformity through clearly-defined rules. 

Discussions with individual states have already taken place, and bilateral negotiations are due to be 
initiated in the near future. 
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Press conference, 12 March 2009, 11:00 CET 


„lnformation by the Liechtenstein Government on international tax conformity and banking 
secrecy" 


Statement of Dr. Klaus Tschiitscher, Prime Minister elect 


The spoken word applies 


Ladies and Gentlemen, 

I am very pleased to speak to you today. My government and I are also looking forward to 
implementing the principles that are set out in our declaration. 

The financial centre of Liechtenstein is undergoing rapid change. We have the unique opportunity to 
learn from our experiences and mistakes of the past and to put the financial centre on a new footing 
so that it is well equipped for the future. 

Following the elections, I announced as early as 18 February that I would consistently continue the 
government's policy regarding cooperation on tax matters. I am convinced that the proactive policy 
defined in our government declaration is the only right avenue for Liechtenstein. For our small state, 
it would be negligent not to take a proactive approach. 

We need stable basic conditions and lasting legal certainty for the existing and potential customers of 
our financial centre. As is already the case with the Financial Market Authority, the basic conditions 
here in Liechtenstein will sooner or later orientate themselves towards international regulations. And 
we can only play a part in shaping these regulations if we face up to the discussion, if we actively 
present our position and make it transparent to others in a credible manner. 

For the new government, it is therefore important to translate the announced tax policy into 
concrete offers. We accept the OECD standards of transparency and information exchange on tax 
matters. And we are even prepared to go a step further than the OECD standards. We will not only . 
negotiate bilateral agreements to promote cooperation on tax fraud and tax evasion with states who 
are interested in cooperation, but also want to define procedures which would help investors meet 
any past, current and future tax liabilities in their home countries. We are talking mainly about 
double taxation agreements or agreements on the exchange of tax information, so-called Tax 
Information Exchange Agreements or TlEAs. 

The TIEA that was successfully concluded with the USA last year is a good example of how the 
legitimate demands of the USA have been taken into account whilst maintaining the tax sovereignty 
of Liechtenstein. A balance of interests can be best achieved through bilateral agreements. I am 
convinced that we have been able to further consolidate our longstanding and good relations with 
the USA as a consequence of this agreement, particularly in view of the new administration. 

We want to help other countries claim the taxes due to them by means of an efficient, cross-border 
application of taxes, whilst taking the interests of the Liechtenstein financial centre and its customers 
into account. We want to take a cooperative approach which means that the relevant partner state 
will help to normalize customer relations and will not discriminate against Liechtenstein in the form 
of tax competition. 

The new agreement will give the partner state a more efficient means to apply taxes on foreign 
capital; it will give the customers of Liechtenstein financial centre a sound legal framework to meet 
their tax liabilities; and it will also make our financial centre more attractive and enhance its 
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reputation for having customers that abide by tax regulations. This means that all three parties, the 
partner state, Liechtenstein and customers will profit from such an agreement, 

I am glad that this government declaration is a basis for Liechtenstein to take the initiative and 
actively approach other countries. I also hope that many countries will take up our offer of 
negotiations and that we, as a result, will be able to conclude and implement bilateral agreements as 
quickly as possible. The government declaration has created the prerequisite for us to quickly enter 
into contractual negotiations and talks. 

We have to see the discussion about bank customer secrecy in a larger context. The protection of the 
customer's privacy is at the centre of bank secrecy. This privacy must be maintained. As far as 
discussions with other countries are concerned, we can no longer and no longer want to refuse the 
legitimate call for an exchange of information, Liechtenstein needs a consistent and modern system 
of bank customer secrecy which guarantees the legitimate protection of the individual's privacy but 
also takes into account the demands of partner states. 

At the same time, the government wants to encourage banks and trust companies to support 
customers with the voluntary disclosure of capital that has possibly not been declared for tax 
purposes. Many Liechtenstein trust companies and banks, like myself, see this as a strategic 
opportunity for Liechtenstein to develop into a financial centre that protects the privacy of the 
customer whose capital is to be managed and guarantees the long-term security of the capital in 
keeping with the tax laws in the customer's home country. 

Trade associations, headed by the Liechtenstein Bank Association, the Liechtenstein Association of 
Trust Companies and the Liechtenstein Chamber of Industry and Commerce, all back today's 
government declaration. I am convinced that we have created the best prerequisites to equip 
Liechtenstein for the future and to position the financial centre as a top-notch, innovative financial 
centre of integrity. 
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Response provided for the record by IRS 
Commissioner Douglas H. Shulman to a question 
posed at the hearing by Senator Claire McCaskill 
regarding the whistleblower award program 


Section 7623(b) was created by section 406 of the Tax Relief and Health Care Act of 
2006 (the Act) (PL 109-432). Section 7623(b) established a mandatory whistleblower 
award program that included a new Whistleblower Office. The Whistleblower Office 
operates at the direction of the Commissioner of Internal Revenue. It coordinates and 
consults with other divisions of the IRS as directed by the Commissioner, analyzes 
information submitted, and makes award determinations. The Whistleblower Office may 
investigate the matter itself, or assign it to the appropriate IRS office for investigation. In 
certain cases, determinations by the Whistleblower Office may be appealed to the US 
Tax Court. 

A whistleblower must meet several conditions to qualify for the mandatory award 
program. In order to qualify for a whistleblower award, the infonnation must: 

• relate to a tax noncompliance matter in which the tax, penalties, interest, 
additions to tax and additional amounts in dispute exceed $2,000,000; 

• relate to a taxpayer, and in the case of an individual taxpayer, one whose gross 
income exceeds $200,000 for at least one of the tax years in question; and 

• substantially contribute to a decision to take administrative or judicial action that 
results in the collection of tax, penalties, interest, additions to tax and additional 
amounts. 

If the above conditions are met, the whistleblower must receive an award of at least 15 
percent but not more than 30 percent of the collected proceeds resulting from 
adrriinistrative or judicial actions (including related actions) or from any settlement in 
response to an administrative or judicial action. The maximum award percentage is 
reduced to 1 0 percent for cases based principally on specific allegations disclosed in 
listed information sources (such as government audit reports), and may also be reduced 
if the whistleblower planned and initiated the actions that led to the underpayment of 
tax. 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 

FROM 

SENATOR CARL LEVIN 

to 

THE HON. DOUGLAS H. SHULMAN 

Commissioner - Internal Revenue Service 
U.S. Department of the Treasury 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 

TAX HAVEN BANKS AND U. S. TAX COMPLIANCE - 
OBTAINING THE NAMES OF U.S. CLIENTS 
WITH SWISS ACCOUNTS 
March 4, 2009 


L In your testimony, you identified some changes to the Qualifled Intermediary Program 
that the IRS considering. One of the changes that you mentioned was expanding 
information reporting requirements to include more sources of income for U.S. persons 
with accounts at QI banks. Will the IRS amend the QI program to require 
participating financial institutions to identify and report to the IRS all accounts held by 
U.S. persons, and all accounts held in the name of foreign entities with U.S. persons as 
beneficiaries or beneficial owners? If not, why not? 

RESPONSE : The IRS is working with the Treasury Department to develop proposals to 
address abuses by U.S. individual taxpayers with offshore accounts. Some of these 
proposals were discussed in a recent press conference where the Administration set forth 
its legislative priorities for curbing offshore tax abuses. The proposals included 
amending the QI rules to expand current reporting and strengthen documentation 
requirements. The Fact Sheet addressing these proposals is enclosed. 


2. The Swiss Government recently committed to adopting the tax information exchange 
standards promulgated by the Organization for Economic Cooperation and 
Development (OECD). Despite this commitment, the Swiss Government has sometimes 
indicated that it would be unwilling to renegotiate its tax treaty with the United States 
to incorporate the OECD standards, unless the United States also agreed to abandon 
the pending John Doe summons proceeding seeking the names of approximately 47,000 
U.S. clients with $18 billion in Swiss accounts at UBS AG. Under a renegotiated U.S.- 
Swiss tax treaty that incorporated OECD standards, would Switzerland be permitted to 
refuse to provide information for an unnamed U.S. taxpayer? Has Switzerland already 
indicated its intent not to provide information about unnamed taxpayers? If so, would 
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a successful renegotiation of the U.S.-Swiss tax treaty likely result in UBS’ providing 
the 47,000 names to the United States? 

RESPONSE : As was the case during the recent hearing we must defer to the Department 
of Justice on questions concerning pending litigation in the John Doe summons 
proceedings, and to the Office of Tax Policy at the Department of Treasury on questions 
concerning the negotiation of specific income fax treaties. 


3. You informed the Subcommittee that in the past 5 years, there has been a 70% increase 
in foreign tax credits claimed by corporations in the United States and a 170% increase 
in the foreign tax credits claimed by individuals in the United States. Please describe 
the general types of practices or transactions identified by the IRS that have served as 
the basis for those foreign tax credit claims, and whether any of those are abusive. 

RESPONSE : The increase in foreign tax credit claims may result from one or more of a 
number of factors, such as: (i) increased foreign investment and business activity by both 
individuals and corporations; (ii) increased use of structured transactions such as foreign 
tax credit generators, and (iii) statutory changes such as those relaxing the limitations on 
the foreign tax credit that took effect in 2003 and 2007, and the temporary repatriation 
incentive for 2004-05 included in the American Jobs Creation Act. Further analysis of 
filed returns is necessary to determine the extent that the increase in claimed credits is 
attributable to potentially abusive transactions as opposed to other possible causes. 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 

FROM 

SENATOR TOM COBURN, MD 

to 

THE HON. DOUGLAS H. SHULMAN 

Commissioner - Internal Revenue Service 
U.S. Department of the Treasury 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 

TAX HA VEN BANKS AND U. S. TAX COMPLIANCE - 
OBTAINING THE NAMES OF U.S. CLIENTS 
WITH SWISS ACCOUNTS 
March 4, 2009 


1. I'm encouraged to hear that the IRS is "entering a time of unprecedented focus on 
offshore tax evasion." Can you provide us with some data on the approximate scope of 
the problem of offshore tax evasion? 

I've heard $100 billion a year, $200 billion; can you give us an estimate as to the scale? 

RESPONSE : Estimating offshore tax evasion is very complicated because it requires a 
determination of the extent of both individual and corporate evasion, and a judgment 
about what constitutes tax evasion, as distinguished from tax avoidance. For example, 
individuals who fail to report taxable income related to offshore accounts have likely 
committed tax evasion. However, corporations that are taking positions where there exist 
uncertainties in the tax law may or may not be committing evasion. Given these 
complexities, it is very difficult to make a reliable estimate of the amount of offshore tax 
evasion. 

2. In your written testimony you state that the problems of offshore tax abuse cannot be 
solved by any single "silver bullet," and that only a network of "separate but 
complementary programs will tighten the net around these tax cheats." Of the legal 
and regulatory tools that you have to combat this activity, which requires the most 
immediate reform? 

RESPONSE : The Administration has announced a set of legislative proposals to address 
offshore tax abuses. Some of these include increased information reporting, improving 
the QI audit procedures, and extending the statute of limitations. Attached is the Fact 
Sheet detailing these proposals. 
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3. What changes would you propose to make to the Qualified Intermediary Program at 
the IRS? 

a. Would any of these changes require legislation, or could they be implemented 
immediately? 

b. If the IRS can do this without additional statutory authority, how long must we wait 
to see meaningful changes put in place? 

RESPONSE : The QI program is implemented through agreements with financial 
institutions, so the ERS can make most changes administratively. However, some of the 
potential changes needed are so significant that new regulations or legislation may be 
necessary. As referenced above, the attached Fact Sheet details several proposals 
intended to improve the QI reporting system. 


4. Could you please describe for us some of the legitimate reasons an individual American 
might want to hold an off-shore account? 

RESPONSE : A U.S. person might have an offshore account because the person lives in 
a foreign country and needs an account to transact personal business or because the 
person does business in a foreign country and needs to pay vendors or customers in that 
country. There could be other reasons such as investing in offshore assets; in many cases, 
however, that could also be done from a U.S.-based account. 


5. It seems to me that we're not going to audit our way out of this problem, that wealthy 
Americans need to pay their fair share and, if they cheat on their taxes, they need to 
know that we're coming for them. Is that what you're getting at when you urge "the 
creation of an environment in which offshore tax evaders fear detection and 
prosecution?" 

RESPONSE : Yes. Our goal is to be as proactive and preventative as possible. 


6. While not excusing law-breakers, is there anything in particular about our tax code 
that encourages people to place their money overseas rather than keeping it in our 
country? 

RESPONSE : The United States taxes the income of its citizens and residents regardless 
of where they live and where they earn their income. Although U.S. payees of income are 
subject to extensive U.S. tax information reporting requirements, many foreign payees of 
income are not. Therefore, a likely factor encouraging people to place their money 
overseas to avoid taxes is the belief that they can hide this money, along with the income 
it generates, from the IRS. 
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RESPONSE TO SUPPLEMENTAL QUESTION FOR THE RECORD 

FROM 

SENATOR CLAIRE McCASKILL 

to 

THE HON. DOUGLAS H. SHULMAN 

Commissioner - Internal Revenue Service 
U.S. Department of the Treasury 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 

TAX HA VEN BANKS AND U. S. TAX COMPLIANCE - 
OBTAINING THE NAMES OF U.S. CLIENTS 
WITH SWISS ACCOUNTS 
March 4, 2009 


Q. Please provide more details about the IRS's whistleblower program, including what 
rewards and protections are available to whistleblowers, and your efforts to publicize 
this program. 

RESPONSE : Rewards available : Section 7623(b) was created by section 406 of the Tax 
Relief and Health Care Act of 2006 (the Act) (PL 109-432). Section 7623(b) set a new 
framework for consideration of submissions meeting criteria, described below, that will 
be administered by the Whistleblower Office. The Whistleblower Office coordinates and 
consults with other divisions of the IRS as directed by the Commissioner of Internal 
Revenue, analyzes information submitted, and makes award determinations. 

A whistleblower must meet several conditions to qualify for the 7623(b) award program. 
In order to qualify for a whistleblower award, the information must: 

• Relate to a tax noncompliance matter in which the tax, penalties, interest, 
additions to tax and additional amounts in dispute exceed $2,000,000; 

• Relate to a taxpayer, and in the case of an individual taxpayer, one whose gross 
income exceeds $200,000 for at least one of the tax years in question; and 

• Substantially contribute to a decision to take administrative or judicial action that 
results in the collection of tax, penalties, interest, additions to tax and additional 
amounts. 

If the above conditions are met, the IRS shall pay an award of at least 1 5 percent but not 
more than 30 percent of the collected proceeds resulting from administrative or judicial 
actions (including related actions) or from any settlement in response to an administrative 
or judicial action. The maximum award percentage is reduced to 10 percent for cases 
based principally on specific allegations disclosed in listed information sources (such as 
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govemment audit reports), and may also be reduced by the Whistleblower Office if the 
whistleblower planned and initiated the actions that led to the underpayment of tax. 

If the submission does not meet the criteria for 7623(b) consideration, it may be 
considered for an award under the pre- Act discretionary authority (what is now section 
7623(a)). The current rules for 7623(a) cases provide for lower award percentages (up to 
15% of collected proceeds), and Whistleblower Office decisions may not be appealed to 
the US Tax Court. 

Protections: Section 7623 provides no explicit protection for whistleblowers, other than 
the right to appeal Whistleblower Office determinations under 7623(b) to the US Tax 
Court. The IRS has taken steps to protect against disclosure the identity of a 
whistleblower, through internal guidance providing special handling rules for 
whistleblower information and the publication of a Privacy Act exemption notice for 
whistleblower information. However, the public notice on procedures for submitting 
information to the IRS warns that we cannot guarantee that taxpayer will not leant the 
whistleblower’s identity. 

Outreach and Communications : A dedicated page on the IRS.GOV website contains 
information for the public about the purpose of the Whistleblower Program, how to make 
a submission, and what the whistleblower should expect after making a submission, as 
well as links to relevant notices, forms and other information. The Whistleblower Office 
makes presentations to professional groups involved in representation of taxpayers and 
whistleblowers, both to describe program developments and to obtain outside 
perspectives on the program. The Whistleblower Office also has a page on the IRS 
intranet to make information available to IRS personnel, and provides articles for internal 
newsletters and speakers for professional education events to reach employees who are 
most likely to deal with a whistleblower case. 
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THE WHITE HOUSE 
Office of the Press Secretary 


FOR IMMEDIATE RELEASE May 4, 2009 


Leveling the Plavino Field: Curbing Tax Havens and Removino Tax Incentives For Shifting 

lobs Overseas 

There is no higher economic priority for President Obama than creating new, well-paying jobs in 
the United States. Yet today, our tax code actually provides a competitive advantage to companies 
that invest and create Jobs overseas compared to those that invest and create those same jobs in 
the U.S. In addition, our tax system is rife with opportunities to evade and avoid taxes through 
offshore tax havens: 

o In 2004, the most recent year for which data is available, U.S. multinational corporations 
paid about $16 billion of U.S. tax on approximately $700 billion of foreign active earnings - an 
effective U.S. tax rate of about 23 %. 

o A January 2009 GAO report found that of the 1 00 largest U.S. corporations, 83 have 
subsidiaries in tax havens. 

o In the Cayman Islands, one address alone houses 18,857 corporations, very few of which 
have a physical presence in the islands. 


Leveling the Plavino Field: Curbing Tax Havens and Removing Tax Incentives For Shifting 
lobs Overseas 

1) Replacing Tax Advantages for Creating lobs Overseas With Incentives to Create Them 
at Home 


• Reforming Deferral Rules to Curb A Tax Advantage for Investing and Reinvesting 
Overseas 

• Closing Foreign Tax Credit Loopholes 

• Using Savings To Make Permanent The Tax Credit for Investing in Research and 
Experimentation at Home 

2) Getting Tough on Overseas Tax Havens 

• Eliminating Loopholes for "Disappearing" Offshore Subsidiaries 

• Cracking Down on the Abuse of Tax Havens by Individuals 

• Devoting New Resources for IRS Enforcement to Help Close the International Tax Cap 
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Today, President Obama and Secretary Geithner are unveiling two components of the 
Administration's plan to reform our international tax laws and improve their enforcement. First, 
they are calling for reforms to ensure that our tax code does not stack the deck against job 
creation here on our shores. Second, they seek to reduce the amount of taxes lost to tax havens - 
either through unintended loopholes that allow companies to legally avoid paying billions in 
taxes, or through the illegal use of hidden accounts by well-off individuals. Combined with 
further international tax reforms that will be unveiled in the Administration's full budget later in 
May, these Initiatives would raise $210 billion over the next 1 0 years. The Obama Administration 
hopes to build on proposals by Senate Finance Committee Chairman Max Baucus and House Ways 
and Means Chairman Charles Rangel - as well as other leaders on this issue like Senator Carl Levin 
and Congressman Lloyd Doggett - to pass bipartisan legislation over the coming months. 

1. Replacing Tax Advantages for Creating lobs Overseas With Incentives to Create Them 
at Home: The Administration would raise $103.1 billion by removing tax advantages for 
investing overseas, and would use a portion of those resources to make permanent a tax credit 
for investment in research and innovation within the United States. 

• Reforming Deferral Rules tn Curb A Tax Advantage for Investing and Reinvesting 
Overseas: Currently, businesses that invest overseas can take immediate deductions on 
their U.S. tax returns for expenses supporting their overseas investments but nevertheless 
"defer" paying U.S. taxes on the profits they make from those investments. As a result, 

U.S. taxpayer dollars are used to provide a significant tax advantage to companies who 
invest overseas relative to those who invest and create jobs at home. The Obama 
Administration would reform the rules surrounding deferral so that - with the exception 
of research and experimentation expenses - companies cannot receive deductions on 
their U.S. tax returns supporting their offshore investments until they pay taxes on their 
offshore profits. This provision would take effect In 201 1, raising $60.1 billion from 201 1 
to 2019. 

• Closing Foreign Tax Credit Loopholes: Current law allows U.S. businesses that pay 
foreign taxes on overseas profits to claim a credit against their U.S. taxes for the foreign 
taxes paid. Some U.S. businesses use loopholes to artificially Inflate or accelerate these 
credits. The Administration would close these loopholes, raising $43.0 billion from 201 1 
to 2019. 

• Using Savinas from Ending Unfair Overseas Tax Breaks to Permanently Extend the 
Research and Experimentation Tax Credit for Investment in the United States: The 
Research and Experimentation Tax Credit - which provides an incentive for businesses to 
invest in innovation in the United States - is currently set to expire at the end of 2009. To 
provide businesses with the certainty they need to make long-term investments in 
research and innovation, the Administration proposes making the R&E tax credit 
permanent, providing a tax cut of $74.5 billion over 10 years to businesses that invest in 
the United States. 

2. Getting Touah on Overseas Tax Havens: The Administration's proposal would raise a 
total of $95.2 billion over the next 10 years through efforts to get tough on overseas tax havens 
by: 
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• Eliminating Loopholes for "Disaooearina’' Offshore Sufe^ttf/aWes; Traditionally. U.S. 
companies have been required to report certain income shifted from one foreign 
subsidiary to another as passive income subject to U.S. tax. But over the past decade, so- 
called "check-the-box" rules have allowed companies to make their foreign subsidiaries 
“disappear" for tax purposes - permitting them to legally shift income to tax havens and 
make the taxes they owe the United States disappear as well. The Obama administration 
proposes to reform these rules to require certain foreign subsidiaries to be considered as 
separate corporations for U.S. tax purposes. This provision would take effect in 201 1 , 
raising $86.5 billion from 201 1 to 20)9. 

• Cracking Down on the Abuse of Tax Havens bv Individua ls: Currently, wealthy 
Americans can evade paying taxes by hiding their money in offshore accounts with little 
fear that either the financial institution or the country that houses their money will report 
them to the IRS. In addition to initiatives taken within the C-20 to impose sanctions on 
countries Judged by their peers not to be adequately implementing information exchange 
standards, the Obama Administration proposes a comprehensive package of disclosure 
and enforcement measures to make it more difficult for financial institutions and wealthy 
individuals to evade taxes. The Administration conservatively estimates this package 
would raise $8.7 billion over 10 years by: 

o Withholding Taxes From Accounts At Institutions That Don’t Share Information With 
The United States: T his proposal requires foreign financial institutions that have dealings with 
the United States to sign an agreement with the IRS to become a "Qualified Intermediary" and 
share as much information about their U.S. customers as U.S. financial institutions do, or else face 
the presumption that they may be facilitating tax evasion and have taxes withheld on payments to 
their customers. In addition, it would shut down loopholes that allow Qls to claim they are 
complying with the law even as they help wealthy U,S, citizens avoid paying their fair share of 
taxes. 

o Shifting the Burden of Proof and Increasing Penalties for Well-Off Individuals Who Seek 
to Abuse Tax Havens: In addition, the Obama Administration proposes tightening the reporting 
standards for overseas investments, increasing penalties and imposing negative presumptions on 
individuals who fail to report foreign accounts, and extending the statute of limitations for 
enforcement. 


Gan: As part of the Obama Administration’s budget, the IRS will hire nearly 800 new 
employees devoted to international enforcement, increasing its ability to crack down on 
offshore tax avoidance. 


Leveling the Plavina Field: Removing Tax Incentives For Moving lobs Overseas and Curbing 

Tax Havens 


Backgrounder 

I. Replacing Tax Advantages to Create lobs Overseas with Incentives to Create lobs at Home 
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As the first plank of its international tax reform package, the Obama Administration intends to 
repeal the ability of American companies to take deductions against their U.S. taxable income for 
expenses supporting profits In low-tax jurisdictions on which they defer paying taxes on for years 
and perhaps indefinitely. Combined with closing loopholes in the foreign tax credit program, the 
revenues saved will be used to make permanent the tax credit for research and experimentation in 
the United States. This will be accomplished through: 

1. Reforming Deferral Rules to Curb A Tax Advantage for Investing and Reinvesting 
Overseas 

Current Law 


• Companies Can Defer Paving Taxes on Overseas Profits Until Later. While Taking Tax 
Deductions on Their Foreign Expenses Now: Currently, a company that invests in 
America has to pay immediate U.S. taxes on its profits from that investment. But if the 
company instead invests and creates jobs overseas through a foreign subsidiary, it does 
not have to pay U.S. taxes on its overseas profits until those profits are brought back to 
the United States, if they ever are. Yet even though companies do not have to pay U.S. 
taxes on their overseas profits today, they still get to take deductions today on their U.S. 
tax returns for all of the expenses that support their overseas investment. 

• Deferral Rules Use U.S. Taxpayer Dollars to Create A Tax Advantage for Companies 
That Invest Abroad: As a result, this preferential treatment uses U.S. taxpayer dollars to 
provide companies with an incentive to invest overseas, giving them a tax advantage over 
competitors who make the same investments to create jobs in the United States. 

Example Under Current Law: 

• Suppose that two U.S. companies decided to borrow to invest in a new factory. Company 
A invests that money to build its plant in the U.S., while Company B invests overseas in a 
jurisdiction with a tax rate of only 10 percent. 

• Company A will be able to deduct its interest expense, reducing its overall U.S. tax liability 
by 35 cents for every dollar it pays in interest. But it will also pay a 35 percent tax rate on 
its corporate profits. 

• Company B will also be able to deduct its interest expense from its U.S. tax liabilities at a 
35 percent rate. But it will only face a tax of 10 percent on its profits. 

• Thus, our current tax code uses U.S. taxpayer dollars to put companies that invest in the 
United States at a competitive advantage with companies who invest overseas. 

The Administration's Proposal 

• Level the Plavina Field: The Administration’s commonsense proposal, similar to an 
earlier measure proposed by House Ways and Means Chairman Charles Rangel, would 
level the playing field by requiring a company to defer any deductions - such as for 
interest expenses associated with untaxed overseas investment - until the company 
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repatriates its earnings back home. In other words, companies would only be able to take 
a deduction on their U.S. taxes for foreign expenses when they also pay taxes on their 
foreign profits in the United States. This proposal makes an exception for deductions for 
research and experimentation because of the positive spillover impacts of those 
investments on the U.S. economy. 

• Raise $60. 1 Billion From 2011 to 20 >9; This proposal goes Into effect in 201 1 , and 
would raise $60.1 billion between 201 1 and 201 9. 

2. Closing Foreign Tax Credit Loopholes 
Current Law 


• Companies Can Take Advantage Of Foreign Tax Credit Loopholes: W hen a U.S. 
taxpayer has overseas income, taxes paid to the foreign jurisdiction can generally be 
credited against U.S. tax liabilities. In general, this "foreign tax credit" is available only for 
taxes paid on income that is taxable in the U.S. The intended result is that U.S. taxpayers 
with overseas Income should pay no more tax on their U.S. taxabie income than they 
would if it was all from U.S. sources. However, current rules and tax planning strategies 
make it possible to claim foreign tax credits for taxes paid on foreign income that Is not 
subject to current U.S. tax. As a result, companies are able to use such credits to pay iess 
tax on their U.S. taxable income than they would if it was all from U.S. sources - providing 
them with a competitive advantage over companies that invest in the United States. 


• Reform the Foreign Tax Credit to Remove Unfair Tax Advantages for Overseas 
Investment : The Administration’s proposal would take two steps to rein in foreign tax 
credit schemes. First, a taxpayer's foreign tax credit wouid be determined based on the 
amount of total foreign tax the taxpayer actually pays on its total foreign earnings. 

Second, a foreign tax credit would no longer be allowed for foreign taxes paid on Income 
not subject to U.S. tax. These reforms would go into effect in 201 1 , raising $43.0 billion 
from 201 1 to 2019. 

3. Making R&E Tax Credit Permanent to Encourage Investment in Innovation in the United 
States: The resources saved by curbing tax incentives for jobs overseas and limiting losses to tax 
havens would be used to strengthen incentives to invest in jobs in the United States by making 
permanent the R&E tax credit. 

Current Law 

• RSE Credit Is Set to Expire At End of 2009: Under current law, companies are eligible 
for a tax credit equal to 20 percent of qualified research expenses above a base amount. 
But the research and experimentation tax credit has never been made permanent - 
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instead, it has been extended on a temporary basis 1 3 times since it was first created in 
1981 - and is set to expire on December 31, 2009. 

How It Works 


• Through the research and experimentation tax credit, companies receive a credit valued 
at 20 percent of qualified research expenses in the United States above a base amount. 
Taxpayers can also elect to take an alternative simplified research credit that provides an 
incentive for increasing research expenses above the level of the previous three years. 
Taxpayers may also take a credit based on spending on basic research and certain energy 
research. 

• Any uncertainty about whether the R&E credit will be extended reduces its effectiveness in 
stimulating investments in new innovation, as it becomes more difficult for taxpayers to 
factor the credit into decisions to invest in research projects that will not be initiated or 
completed prior to the credit's expiration. 

The Administration’s Proposal 

• Create Certainty to Encourage New Investment and Innovation at Home Bv Making 
the Research and Experimentation Tax Credit Permanent: To give companies the 
certainty they need to make long-term research and experimentation investment in the 
U.S., the Administration’s budget includes the full cost of making the R&E credit 
permanent in future years. By making this tax credit permanent, businesses would be 
provided with the greater confidence they need to initiate new research projects that will 
improve productivity, raise standards of living, and increase our competitiveness. And 
with over 75 percent of credit dollars attributed to wages, the credit would provide an 
important incentive for businesses to create new jobs. 

• Paid For With Provisions That Make the Tax Code More Efficient and Fair : This change 
would cost $74.5 billion over 1 0 years, which will be paid for by reforming the treatment 
of deferred income and the use of the foreign tax credit. 

II. Getting Tough on Overseas Tax Havens 

Some countries make it easy for U.S. taxpayers to evade or avoid U.S. taxes by withholding 
information about U.S.-held accounts or giving favorable tax treatment to shell corporations 
created just to avoid taxes. In certain cases, companies are taking advantage of currently legal 
loopholes to avoid paying taxes by shifting their profits to tax havens. In other cases, Americans 
break the law by hiding their income in hidden overseas accounts, and these tax havens refuse to 
provide the information the IRS needs to enforce U.S. law. Either way, these tax havens make our 
tax system less fair and harm the U.S. economy. President Obama proposes to address tax havens 
by: 


1 . Eliminatina Loopholes that Ailow "Disauoearina" Offshore Subsidiaries : Current law 
allows U.S. businesses to establish foreign subsidiary corporations, but then to "check a box" to 
pretend that the subsidiaries do not exist for U.S. tax purposes. This practice allows taxes that 
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would otherwise be paid in the U.S. on passive income to be avoided, at great cost to U.S. 
taxpayers. 

Current Law 


• Disapoearma Subsidiaries Allow Corporations to Shift Income Tax-Free: T raditionally, 
if a U.S. company sets up a foreign subsidiary in a tax haven and one in another country, 
income shifted between the two subsidiaries (for example, through interest on loans) 
would be considered "passive income" for the U.S. company and subject to U.S. tax. Over 
the last decade, so-called "check-the box" rules have allowed U.S. firms to make these 
subsidiaries disappear for U.S. tax purposes. With the separate subsidiaries disregarded, 
the firm can shift income among them without reporting any passive income or paying 
any U.S. tax. As a result, U.S. firms that invest overseas are able to shift their income to 
tax havens. It is clear that this loophole, while legal, has become a reason to shift billions 
of dollars In investments from the U.S. to other counties. 

Example under Current Law 

• Suppose that a U.S. company invests $10 million to build a new factory in Germany. At 
the same time, it sets up three new corporations. The first is a wholly owned Cayman 
Islands holding company. The second is a corporation in Germany, which is owned by the 
holding company and owns the factory. The third is a Cayman Islands subsidiary, also 
owned by the Cayman Islands holding company. 

• The Cayman subsidiary makes a loan to the German subsidiary. The interest on the loan 
is income to the Cayman subsidiary and a deductible expense for the German subsidiary. 
In this way. Income is shifted from higher-tax Germany to the no-tax Cayman Islands. 

• Under traditional U.S. tax law, this income shift would count as passive income for the 
U.S. parent - which would have to pay taxes on it. But "check the box" rules allow the firm 
to make the two subsidiaries disappear — and the Income shift with them. As a result, the 
firm is able to avoid both U.S. taxes and German taxes on its profits. 

The Administration’s Proposal 

• Require U.S. Businesses That FstabUsh Certain Foreign Corporations To Treat Them 
As Corporations For U.S. Tax Purposes: The Administration’s proposal seeks to abolish 
a range of tax-avoidance techniques by requiring U.S. businesses that establish certain 
corporations overseas to report them as corporations on their U.S. tax returns. As a 
result, U.S. firms that invest overseas would no longer be able to make their subsidiaries 
— or their income shifts to tax havens — disappear for tax purposes. This would level the 
playing field between firms that invest overseas and those that invest at home. 

• Raise S86.S Biliion from 2011 to 2019: This loophole would be closed beginning in 
201 1 , raising $86.5 billion from 201 1 to 201 9. 
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2. Cracking Down oh the Abuse of Tax Havens bv Individuals: The IRS is already engaged in 
significant efforts to track down and collect taxes from individuals illegally hiding income 
overseas. But to fully follow through on this effort, it will need new legal authorities. Current law 
makes it difficult for the IRS to collect the information it needs to determine that the holder of a 
foreign bank account is a U.S. citizen evading taxation. The Obama administration proposes 
changes that will enhance information reporting, increase tax withholding, strengthen penalties, 
and shift the burden of proof to make it harder for foreign account-holders to evade U.S. taxes, 
while also providing the enforcement tools necessary to crack down on tax haven abuse. 

Current Law 


• A Free Ride for Financial Institutions that Float Reporting Rules: A centerpiece of the 
current U.S. regime to combat international tax evasion is the Qualified Intermediary (Ql) 
program, under which financial institutions sign an agreement to share information about 
their U.S. customers with the IRS. Unfortunately, this regime, while effective, has become 
subject to abuse: 

o At Non-Oualifvina Institutions. Withholding Requirements Are Easy to Escane: Currently, an 
investor can escape withholding requirements by simply attesting to being a non-U.S. person. 

That leaves it to the IRS to show that the investor is actually a U.S. citizen evading the law. 

0 Loonholes Allow Oualifvina Institutions to Still Serve as Conduits for Evasion: Moreover, 
financial institutions can qualify as Qls even if they are affiliated with non-QIs. As a result, a 
financial institution need not give up its business as a conduit for tax evasion in order to enjoy the 
benefits of being a Ql. In addition, Qls are not currently required to report the foreign income of 
their U.S. customers, so U.S. customers may hide behind foreign entities to evade taxes through 
Qls. 

o Legal Presumntions Favor Tax Evaders Who Conceal Transactions: U.S. Investors overseas 
are required to file the Foreign Bank and Financial Account Report, or FBAR, disclosing ownership 
of financial accounts in a foreign country containing over $ 1 0,000. The FBAR is particularly 
important in the case of investors who employ non-QIs, because their transactions are less likely 
to be disclosed otherwise. Unfortunately, current rules make it difficult to catch those who are 
supposed to file the FBAR but do not. And even when the IRS has evidence that a U.S. taxpayer has 
a foreign account, legal presumptions currently favor the tax evader — without specific evidence 
that the U.S person has an account that requires an FBAR, the IRS cannot compel an investor to 
provide the report or impose penalties for the failure to do so. This specific evidence may be 
almost impossible for the IRS to get. 

• The IRS Lacks the Tools It Needs to Enforce International Tax Laws: In addition to the 
shortcomings of the Ql program, current law features inadequate tools to crack down on 
wealthy taxpayers who evade taxation. Investors who withhold information about 
overseas Investments face penalties limited to 20 percent of the amount of the 
understatement. The statute of limitations for enforcement is typically only three years - 
which is often too short a time period for the IRS to get the information it needs to 
determine whether a taxpayer with an offshore account paid the right amount of tax. And 
there are no requirements that U.S. individuals or third parties report transfers to and 
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from foreign accounts, limiting the ability of the IRS to determine whether taxpayers are 
paying what they owe. 

Example Under Current Law 

• Through a U.S. broker, a U.S. account-holder at a non-qualified intermediary sells $50 
million worth of securities. 

• If the seller self-certifies that he is not a U.S. citizen and the non-qualified Intermediary 
simply passes that information along to the U.S. broker, the broker may rely on that 
statement and does not need to withhold money from the transaction. 

• As a result, a U.S. taxpayer who provides a false self-certification can easily avoid paying 
taxes, since the non-QI has not signed an agreement with the IRS, and the IRS may have 
limited tools to detect any wrongdoing. 


In addition to initiatives taken within the G-20 to impose sanctions on countries Judged by their 
peers not to be adequately implementing information exchange standards, the Obama 
administration proposes to make it more difficult to shelter foreign investments from taxation by 
cracking down on financial institutions that enable and profit from international tax evasion. 

These measures - expected to raise $8.7 billion over 10 years - would; 

• Strengthen the ''Qualified Intermediary" System to Crack Down on Tax Evaders: The 
core of the Obama Administration's proposals is a tough new stance on investors who use 
financial institutions that do not agree to be Qualifying Intermediaries. Under this 
proposal, the assumption will be that these institutions are facilitating tax evasion, and 
the burden of proof will be shifted to the Institutions and their account-holders to prove 
they are not sheltering income from U.S. taxation. As a result, the Administration 
proposes to: 

• Impose Significant Tax Withholding On Transactions Involving Non-Oualifvina 
Intermediaries: The Administration's plan would require U.S. financial institutions to 
withhold 20 percent to 30 percent of U.S. payments to individuals who use non-QIs. To 
get a refund for the amount withheld, investors must disclose their identities and 
demonstrate that they're obeying the law. 

• Create A Legal Presumption Against Users Of Non-Oualifvina Intermediaries: The 
Administration's plan would create rebuttable evidentiary presumptions that any foreign 
bank, brokerage, or other financial account held by a U.S. citizen at a non-QI contains 
enough funds to require that an FBAR be filed, and that any failure to file an FBAR is 
willful if an account at a non-QI has a balance of greater than $200,000 at any point 
during the calendar year. These presumptions will make it easier for the IRS to demand 
information and pursue cases against international tax evaders. This shifting of legal 
presumptions Is a key component of the anti-tax haven legislation long championed by 
Senator Carl Levin. 
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• Limit OI Affiliations With Non-Ols: The Administration's plan would give the Treasury 
Department authority to issue regulations requiring that a financial institution may be a Ql 
only if all commonly-controlled financial institutions are also Qls. As a result, financial 
firms couldn’t benefit from siphoning business from their legitimate Ql operations to 
Illegitimate non-QI affiiiates, 

• Provide the IRS With The Legal Tools Necessary to Prosecute International Tax 
Evasion: T he Obama administration proposes to improve the ability of the IRS to 
successfully prosecute international tax evasion through the following steps; 

• Increase Penalties for Failing to Report Overseas Investments: The Administration’s 
plan would double certain penalties when a taxpayer fails to make a required disclosure 
of foreign financial accounts. 

Administration’s plan would set the statute of limitations on international tax 
enforcement at six years after the taxpayer submits required information. 

• Tighten Lax Reporting Requirements: The Administration’s plan would increase the 
reporting requirement on international investors and financial Institutions, especially Qls. 
Qls would be required to report information on their U.S. customers to the same extent 
that U.S. financial intermediaries must. And U.S. customers at Qls would no longer be 
allowed to hide behind foreign entities. U.S. investors would be required to report 
transfers of money or property made to or from non-QI foreign financial Institutions on 
their income tax returns. Financial institutions would face enhanced information 
reporting requirements for transactions that establish a foreign business entity or transfer 
assets to and from foreign financial accounts on behalf of U.S. individuals. 

3. Hire Nearly 800 New IRS Staff to Increase International Enforcement: As part of the 
President’s budget, the IRS would be provided with funds to support the hiring of nearly 800 new 
employees devoted specifically to international enforcement. The funding would allow the IRS to 
hire new agents, economists, lawyers and specialists, increasing the IRS’ ability to crack down on 
offshore tax avoidance and evasion, including through transfer pricing and financial products and 
transactions such as purported securities loans. According to estimates by the IRS, every 
additional dollar invested in enforcement in recent years has yielded about four dollars in added 
tax revenues. 


### 
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“Tax Haven Banks and U.S. Tax Compliance - 
Obtaining the Names of U.S. Clients with Swiss Accounts” 

March 4, 2009 

Questions for the Hearing Record 
for 

John DiCicco 

Former Acting Assistant Attorney General 
Tax Division 

United States Department of Justice 

Questions for the Record from Senator Coburn 

1 . Instead of a lawsuit against UBS, I have heard that a more appropriate way to 
resolve this dispute would be for our government and the Swiss government to 
sit down and negotiate a diplomatic resolution. What’s you opinion? 

Response: 


The Department of Justice’s (the Department) investigation of UBS arose from conduct 
committed by UBS and its bankers in the United States that was designed to assist United States 
taxpayers in evading United States income taxes. Under the terms of the Deferred Prosecution 
Agreement accepted by the United States District Court for the Southern District of Florida on 
February 19, 2009, UBS waived indictment and consented to the filing of a one-count criminal 
information charging UBS in a conspiracy to defraud the United States and the Internal Revenue 
Serviee, in violation of U.S, criminal law. UBS’s responsibility to provide U.S. client names 
pursuant to a John Doe summons is currently the subject of federal civil litigation. We believe 
that it is inappropriate to comment on the outcome of the matter while it is subject to litigation. 

It is important to acknowledge that throughout our investigation the Government of 
Switzerland has endeavored to provide significant assistance and cooperation. We appreciate the 
Swiss Government’s efforts and those of its Finance and Banking regulator, who assisted in 
expediting the production of the records that we have secured. 

2. Doesn’t the IRS have similar Qualified Intermediary agreements with many 
other foreign banks located in jurisdictions that, like Switzerland, have laws 
governing protection of financial information and personal data? 

Response: 


The Qualified Intermediary Program is administered by the Department of Treasury and 
the Internal Revenue Service, and they would have that information. The Department’s Tax 
Division only becomes involved in matters referred to it. Additional information regarding the 
Qualified Intermediary program may be obtained on the IRS web cite at http://www.irs.gov/ 
businesses/corporations/article/0„id=150934,00.html. 

I Permanent Subcommittee on Investigations I 
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a. Will the IRS serve John Does Summons on all of those foreign banks 
as well? If not, why not? 


Response: 

The Department is not at liberty to discuss cases that may be under investigation. In 
appropriate cases, and at the request of the Internal Revenue Service, the Department’s Tax 
Division will seek judicial approval to serve a John Doe summons to obtain account holder 
names. To the extent necessary, the Department’s Tax Division will also seek judicial 
enforcement of the summons. 

3. What are the most effective legal and regulatory tools that our Federal 
prosecutors and investigators have in combating off-shore banking abuse? 

Response: 

Offshore tax investigations are by definition costly and time-consuming. International 
investigations often raise complex legal issues involving, for example, national sovereignty and 
bank secrecy laws of foreign countries in which evidence we seek is located. Depending upon 
the foreign country involved, information can be requested through tax treaties or tax 
information agreements in civil and criminal cases. In criminal cases, Mutual Legal Assistance 
Treaties can also be an effective tool in obtaining evidence overseas. Unfortunately, we do not 
currently have cooperative agreements with every country, and in certain instances the 
agreements are limited in scope. Recent efforts by the Administration and a number of foreign 
governments to develop and enhance information sharing among nations would streamline our 
efforts to obtain information in offshore tax cases. 

Although international information sharing agreements can be useful tools, the 
Department can and does rely on other formal and informal methods for gathering evidence. 

For example, grand jury subpoenas can be sought in appropriate criminal cases. Moreover, the 
summons procedures provided by Congress in the Internal Revenue Code may also be used to 
obtain foreign evidence in appropriate cases. 

4. Can you describe with a little more detail some of the shortcomings of these 
treaties with nations like Switzerland when it comes to banking? 

Response: 

Mutual Legal Assistance Treaties are designed to cover a wide array of issues of interest 
to each treaty partner. In the area of tax law, some treaties, such as the Swiss treaty, narrowly 
define the types of tax offenses that are subject to the information sharing provisions of the 
treaty. For example, tax evasion is considered a fiscal or administrative matter, rather than a 
criminal offense under Swiss law. As such, in order for information to be provided under the 
Swiss treaty an individual must have done more than simply fail to report and pay United States 
taxes. The individual must have engaged in an “affirmative act of deception.” 


2 
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5. By my reading of the Qualified Intermediary Agreement a bank may open and 
maintain accounts without obtaining a Form W-9 for U.S. citizens-as long as 
those accounts do not hold U.S. securities. Is that your understanding as well? 

Response: 


Yes. The Qualified Intermediary Program, which as noted above is administered by the 
Department of the Treasury and the Internal Revenue Service, governs the responsibilities of 
foreign banks as to accounts containing United States securities. However, the Qualified 
Intermediary program does not absolve United States taxpayers of their obligations under United 
States law to identify their ownership of foreign accounts whether or not they contain United 
States securities, and to report the income earned in those accounts on their tax returns. 

6. UBS has told this Subcommittee that, of the thousands of Swiss accounts held by 
U.S. citizens that are subject to the John Doe Summons, virtually none held U.S. 
securities. Does the IRS or DOJ contest this assertion and, if so, what is the basis 
for doing so? 

Response: 


The purpose of a John Doe summons is to obtain information as part of an investigation 
to determine whether United States taxpayers have violated the law. Congress has provided this 
tool to enable the government to conduct a full and fair investigation, and has provided for 
judicial oversight of the process. On February 1 9, 2009, the government filed a petition to 
enforce the summons with the United States District Court in Miami. In paragraph 24 of the 
Declaration of Internal Revenue Agent Daniel Reeves filed in support of that petition, we note 
that we believe at this time that almost 21,000 of the subject accounts contain at least some 
securities. The parties are in the process of litigating the issue, and the court has scheduled oral 
argument in the case in July, 2009. Further comment would not be appropriate. 

7. What I’m trying to understand is: what’s the solution, especially given that UBS 
cannot comply with the John Doe Summons without subjecting the bank and its 
personnel to criminal charges in Switzerland? 

Response: 


Whether UBS would be subject to criminal charges in Switzerland is unknown. As 
previously noted, the issue of UBS’s compliance with the John Doe summons is currently before 
the district court in Miami. This proceeding will allow both UBS and the government to fully 
litigate issues relevant to compliance with the summons request. 


3 
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RESPONSES OF MARK BRANSON 
Chief Financial Officer 
Wealth Management & Swiss Bank, UBS 

to 

SUPPLEMENTAL QUESTIONS FOR THE RECORD 
FROM 

SENATOR CARL LEVIN 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 

TAX HAVEN BANKS AND U. S. TAX COMPLIANCE - 
OBTAINING THE NAMES OF U.S. CLIENTS 
WITH SWISS ACCOUNTS 
March 4, 2009 


1. In material submitted to the Subcommittee on March 3, 2009, UBS reported that as part 
of its effort to exit the U.S. cross-border business, it has closed approximately 14,400 
accounts with 3.9 billion Swiss francs in assets between July 31, 2008 and January 31, 
2009. Based upon the figures supplied by UBS, approximately 9,200 of those accounts 
with 3.344 billion Swiss francs in assets were generally transferred to non-U.S. financial 
institutions. Approximately how many U.S. persons were associated with the accounts 
that were transferred to non-U.S. financial institutions? 

RESPONSE: There are approximately 12,000 U.S. persons associated with the 
approximately 9,200 accounts transferred to non-U.S. financial institutions. There are a variety 
of reasons why more than one U.S. person may be associated with an account, including, for 
example, that an account owner and spouse may have a beneficial interest in the same account. 

2. You testified that as part of its exit plan, UBS communicated with affected clients, 
encouraging them to disclose their accounts to the IRS if they had not already done so. 
Please provide the Subcommittee with sample copies of such communications. 

RESPONSE: A copy of the form letter that UBS recently sent to U.S. customers is 
enclosed, bearing production numbers UPSI00060402 to UPSI00060408. 

3. How many accounts has UBS identified that were in the name of non-U.S. entities and 
have U.S. persons as beneficiaries or beneficial owners? How many U.S. persons are 
associated with those accounts, what is the aggregate amount of assets associated with 
those accounts, how many of those accoimts have been closed by UBS, and how many 
does UBS intend to close? 

RESPONSE: In connection with the Subcommittee’s hearing in March 2009, the U.S. 
Department of Justice asked that UBS not publicly disclose information that is responsive to this 
request. 


Permanent Suhrommitlee on Investigations 
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4. Based on figures in material submitted to the Subcommittee on March 3, 2009, UBS had, 
as of September 2008, 46,737 U.S. client accounts in Switzerland with 17.059 billion 
Swiss francs in assets for which no Form W-9 was filed. Has that estimate changed? If 
so, what are the new numbers? What is the total number of U.S. clients associated with 
those accounts? 

RESPONSE: As of March 3 1 , 2009, UBS had approximately 32,400 U.S. client accounts 
in Booking Center Switzerland with approximately CHF 9.520 billion in assets for which no 
Form W-9 was filed with UBS. Approximately 42,100 U.S. persons were associated with these 
accounts. As noted in response to Question No. 1 , there are a variety of reasons why more than 
one U.S. person maybe associated with an account, including, for example, that an account 
owner and spouse may have a beneficial interest in the same account or a non operating company 
may be beneficially owned by multiple U.S. persons. While there is no single reason for the 
reduction in the number and value of assets in such accounts, the reduction in the number of such 
accounts in Booking Center Switzerland since September 2008is primarily due to account 
closures and that, in addition, general market factors have contributed to the reduction in the 
value of assets in the accounts. 

5. You testified before the Subcommittee that it is now UBS’ policy that “[g]oing forward, 
U.S, residents will only be permitted to maintain accounts that are fully disclosed to the 
IRS, with UBS affiliates that are SEC registered.” However, you also stated that UBS 
will continue to provide bank accounts for U.S. persons who are non-residents of the 
United States if those accounts do not contain securities. Based on figures in material 
submitted to the Subcommittee on March 3, 2009, UBS had, as of September 2008, 
17,264 accounts with 1.941 billion Swiss francs in assets that fell into that category. 

Has that estimate changed? If so, what are the new numbers? 

RESPONSE: UBS has consistently stated that U.S. persons will only be able to maintain 
securities accounts with UBS entities regulated in the U.S., which are tax transparent. UBS has 
never stated that as part of the Exit Program it would exit banking-only accounts maintained by 
non-resident, U.S. persons in UBS offices in Switzerland or elsewhere. 

UBS does not recognize the derived figure of 17,264 accounts stated above. However, as 
of March 31, 2009, UBS had, across all UBS booking centers outside of the U.S., approximately 
13,300 accounts held by U.S. persons who are not resident in the U.S. Those accounts held 
approximately CHF 1.360 billion in assets. As noted above, none of those accounts held U.S. 
securities. 

a. Of those 1 7,264 accounts, how many have filed a W-9 Form with UBS? 

RESPONSE: Of the approximately 13,300 accounts described in the response to 
Question No. 5 above, UBS received a Form W-9 for approximately 130 of those accounts. 
None of those 13,300 accounts hold securities (U.S. securities or otherwise) and thus under the 
Qualified Intermediary Agreement, are not required to provide UBS with a Form W-9. UBS 
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believes that the 130 accounts with respect to which a Form W-9 was provided to UBS 
previously held but no longer hold U.S. securities. 

b. Approximately how many U.S. persons are associated with those accounts? 

RESPONSE: Approximately 16,300 U.S. persons are associated with the approximately 
13,300 accounts in all booking centers outside of the U.S., as described in response to Question 
No. 5(a). As explained in response to Question No. 1, there are a variety of reasons why more 
than one U.S. person is associated with an account, including, for example, that an account 
owner and spouse are listed in UBS records as having a beneficial interest in the same account. 

c. Will the new UBS policy apply only to U.S. persons residing in Switzerland or 
will it apply to any U.S. person residing outside of the United States? 

RESPONSE: As currently contemplated, under the new policy UBS will continue to 
provide banking-only services to U.S. persons who reside outside of the U.S. 

d. Will the new UBS policy apply only to accounts at UBS branches in Switzerland, 
or will it apply to accounts at UBS branches in other non-U.S. jurisdictions as 
well? 

RESPONSE: As currently contemplated, under the new policy UBS will continue to 
provide banking-only services to U.S, persons who are not U.S. residents and who have accounts 
booked in Switzerland and other international locations. 

6. With respect to the non-securities bank accounts held by U.S. persons who are non- 
residents of the United States that UBS plans to continue to service, will UBS require 
the U.S. persons associated with those accounts to provide UBS with W-9 Forms? Will 
UBS require those U.S. persons to certify that they have notified the IRS of their 
accounts and any revenue generated by those accounts? What controls will UBS 
implement to ensure that those accounts and any revenue generated by those accounts 
are made known to the IRS? 

RESPONSE: Current law does not require any non-U.S. bank that provides a banking 
only account to a U.S. person who is resident outside of the U.S. to obtain a Form W-9 from 
such persons. Nevertheless, the issues raised by this question are currently under review within 
UBS, and are a subject of discussions with the IRS, as a result of which UBS will take 
appropriate actions. 
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RESPONSES OF MARK BRANSON 
Chief Financial Officer 
Wealth Management & Swiss Bank, UBS 

to 

SUPPLEMENTAL QUESTIONS FOR THE RECORD 
FROM 

SENATOR TOM COBURN, MD 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 

TAX HAVEN BANKS AND U. S. TAX COMPLIANCE - 
OBTAINING THE NAMES OF U.S. CLIENTS 
WITH SWISS ACCOUNTS 
March 4, 2009 


1 . UBS obviously had a number of compliance failures. What assurance can you provide 
this Subcommittee that these failures are a thing of the past? 

RESPONSE: First, we are quite confident that we will not have similar compliance 
problems in this same business because UBS is exiting the United States cross-border business. 
Our Exit Program is subject to an independent testing, review and reporting mechanism under 
the Bank’s agreements with the Department of Justice and the Securities and Exchange 
Commission. We are making significant progress in the Exit Program and are confident that the 
issues here will not recur. Second, UBS is also reviewing and will be enhancing its processes 
and controls relating to compliance with the Qualified Intermediary Agreement. UBS will be 
doing this with the assistance of various Qualified Intermediary Agreement experts. A key 
component of the comprehensive controls relating to adhering to requirements under the 
Qualified Intermediary Agreement is the appointment of a senior executive who will be 
responsible for ensuring that UBS is fully compliant. 

2. Other than the contractual obligation under the Qualified Intermediary agreement to file a 
W-9 and 1099, what kind of duties does UBS have to make sure that a U.S. person is 
paying his taxes? 

RESPONSE: Under the Qualified Intermediary Agreement, UBS is obligated to request 
Forms W-9 from U.S. persons who wish to invest in U.S. securities and, if a U.S. person chooses 
not to provide a Form W-9, to take certain measures to ensure that the account does not engage 
in transactions in U.S. securities and to sell any U.S. securities that might already be in such an 
account. In addition, UBS (either directly or indirectly through its custodian) is required to 
engage in 1099 reporting with respect to U.S. persons who earn income or proceeds from U.S. 
securities and to backup withhold on income or proceeds earned from U.S. securities by U.S. 
persons who have not provided UBS with a Form W-9. Like other banks that have entered into 
Qualified Intermediary Agreements, UBS is not otherwise required to ensure that U.S. persons 
are in compliance with other personal obligations that they may have incurred under U.S. tax 
laws. There are no provisions in either the Internal Revenue Code or the Treasury regulations 
requiring any financial institution, whether U.S. or foreign, to take any further steps to ensure 
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U.S. persons comply with their tax obligations in the United States. This framework reflects the 
fact that it is the individual taxpayer - not his or her financial institution - that has the primary 
obligation to pay any required tax. 

3. You told this Subcommittee in July 2008 that UBS maintains accounts in Switzerland for 
about 20,000 U.S. clients, and that only about 1,000 of those accounts had been 
“declared” to U.S. authorities. In general, how would UBS know whether an account 
is declared or undeclared? 

RESPONSE: UBS did not use the term “declared” in discussions with the 
Subcommittee Staff in which it described the roughly 1,000 accounts referenced in this 
question. Rather, UBS advised the Subcommittee Staff that, of the approximately 20,000 
securities accounts mentioned in this question, UBS had on file Forms W-9 for about 1,000 
of those accounts. The Subcommittee Staff then used the term “undeclared” in its staff 
report to refer to accounts that had not provided a Form W-9 but UBS believes that some 
percentage of the remaining 19,000 accounts were disclosed by the account holders to U.S. 
tax authorities. In those circumstances, the account holders have disclosed their accounts to 
the IRS but did not provide UBS with Forms W-9. As explained to the Subcommittee in 
March 2009 and July 2008, the Qualified Intermediary Agreement contemplated that UBS 
would maintain accounts for U.S. clients who do not provide UBS with a Form W-9. Under the 
Qualified Intermediary Agreement, UBS was not required to seek a Form W-9 from U.S. clients, 
and U.S. clients were not required to provide a Form W-9 to UBS, as long as the clients did not 
invest in U.S. securities. 

a. Was UBS aware that the undeclared accounts were in violation of U.S. tax 
law simply by the failure of the U.S. citizens to declare the accounts? 

RESPONSE: As a general matter, UBS had no reason to know whether the account 
holders were reporting the income from their accounts or declaring their ownership of the 
accounts on U.S. tax forms. Failing to submit a Form W-9 to UBS is not equivalent to not 
reporting income or declaring accounts to the IRS. And, as a genera! matter, UBS would not 
have knowledge of the account holders’ practices in filing U.S. tax forms. UBS is aware that an 
account holder’s failure to declare the accounts on tax forms is a violation of U.S. tax law by the 
account holder. 

b. If UBS was aware that the accounts were in violation of the law by being 
undeclared, why was there no effort to at least alert the IRS to the 
problem in general, without needing to give names? 

RESPONSE: The Qualified Intermediary Agreement, expressly contemplates that there 
would be no disclosure by foreign financial institutions of U.S customers that maintain foreign 
securities accounts, so long as such accounts do not contain U.S. securities. As I have indicated 
in previous testimony, it was permissible under the Qualified Intermediary Agreement for UBS 
to engage in a U.S. cross-border business, notwithstanding the absence of disclosure reporting by 
UBS to the IRS. UBS did undertake extensive compliance efforts to ensure that the vast 
majority of its accounts for U.S. persons did not contain U.S. securities in accordance with the 
Qualified Intermediary Agreement. 
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4. Is there, in your opinion, a simple way for a foreign bank such as UBS to confirm that 
assets delivered to its clients’ accounts are not ill-gotten, undeclared, or otherwise the 
product of illegal activities? 

RESPONSE: UBS has state-of-the-art Anti-Money Laundering and Know Your 
Customer policies and procedures that the Bank believes are effective at identifying and rejecting 
accounts and transactions that involve potentially illegal activities or are associated with persons 
or entities that are of questionable background or are subject to sanction. 
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RESPONSES OF MARK BRANSON 
Chief Financial Officer 
Wealth Management & Swiss Bank, UBS 

to 

SUPPLEMENTAL QUESTION FOR THE RECORD 
FROM 

SENATOR CLAIRE McCASKILL 

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
HEARING ON 

TAX HAVEN BANKS AND U. S. TAX COMPLIANCE - 
OBTAINING THE NAMES OF U.S. CLIENTS 
WITH SWISS ACCOUNTS 
March 4, 2009 


Q. UBS has said it will exit the cross-border market for U.S. citizens, but that it would keep 
open accounts for a certain number of U.S. citizens that are not U.S. residents and whose 
accounts contain only cash. How many accounts will fall into this category, and what 
amount of assets will that represent? 

RESPONSE: As of March 31, 2009, UBS had, across all UBS booking centers outside 
the U.S., approximately 13,300 accounts held by U.S. persons who are not resident in the U.S. 
Those accounts held approximately CHF 1.360 billion in assets. As noted above, none of those 
accounts held U.S. securities. 
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UBS AG 
P O- Box 
Org. Unit U3ER 
CH-8098 Zun:h 
Tb( ♦41-44-237 56 lO 

wwv. ui3s.com 


[Custoniisr name] 
[address] 


Zurich, [date] 

Reference; « CUST0MERBG».-:<CUST0M6RMASTERN0» 

information tetter regarding termination of your current business i^tatlonship with 
UBS AG 


Deardient. 

On 1 7 July 2008, UBS AG f UBS") publicly announced that it will no longer provide cross-border 
services to U.S. domiciled private clients and to offshore Uusts. foundations and non-operating 
corporations beneficially owned by a U.S. individual through non-U.S. regulated entities, such as the 
UBS entity airrently serving you. UBS is witing to you today to provide information on how this 
change affects ^u. 

UBS will no longer be able to continue to provide services to you through your current account 
relationship. Going forward, UBS will provide services to persons domiciled in the United States 
solely through its U.S.-regulated domestic U.S. business (UBS Wealth Management USA) and its 
other SEC-registered units such as UBS Swiss Financial Advisers AG (''UBS SFA') and UBS 
(ntemationai Hong Kong Limited (*UBS-r) with client assets booked in New York. We are thus 
providing you with notice to terminate your cuirent banking relationship and all associated services 
and agreements wKh (he master numb^ {(« CUSTOMERBC»-«CUSTOMERMASTERNO»j} 
within 45 days fiom the date of this letter, pursuant to Article 13 of the General Terms and 
Conditions of your agreement with UBS. 

UBS is fully committed to executing the complete exit from this business as expeditiously as possible 
and in an orderly and lawful manner. This exit will result in the termination of your current business 
relationship with the UBS unit currently sen/Ing you. 


What you must do In connection with the closure of your account. 

You must promptiy instnjct UBS to transfer the positions currently held in your account (or to 
liquidate such positions and transfer any resulting proceeds) to a finandai Institution that you 
designate. Further, you must promptly instruct UBS to transfer all contents, including cash, property 
and documents, held in your custody, safety deposit box or otoer safekeeping accounts. In this 
regard, a return notice form is enctosed. We kindly that you execute this form and return it to us 
within 45 days. 

We suggest that you authorize a transfer to one of our SEC registered entities - UBS Weafth 
Management USA, UBS SFA or UBS-I - eadi of which allows UBS to provide a broad array of 
quality advice and services to U.S. dients (In the US and elsewhere) consistent with our global 
standanls. Please note that a bansfer to any of these UBS entities requires that you supply a 
property executed U.S. Form W-9- fhttD:/AAWw.ifS.qov/Dub/ifS-Ddf/fw9.Ddf) . 
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UBS Wealtfi Management USA provides a cwnptete set erf domesUc wealth management services to 
private dients through 480 branches ttrrougtout tfie United Slates and 8100 client advisors. UBS 
SFA. a Swiss-based investment advHser and UBS-l, a Hong Kong based investment adviser (with 
client assets booked in New York), both offer investment programs, trained private bankers, and 
exfjertise in global Investment diversifleatton. 

U.S. clients have responded very positively to the investment opportunities and service models that 
those units offer. 


What other considerations might apply in connection with the closure of your account. 

UBS recommends that you consult with your U.S. tax advisor or tax preparer to detennine any 
applicable U.S. tax consequences in connection vwth the closure of your existing UBS account, 
inducting whether you have any additional U.S. tax return filing or other disdosure obligations with 
respect to prior tax yeare or the closure of your account. In the event ttiat you and your tax advisor 
identify any issues arising from prior tax years. UBS would like to inform you that the Internal 
Revenue Service (IRS) has a voluntary disdosure F^actice to encourage U.S. taxpayers to bring 
tiiemselves vduntarity into full com^^iance with the U.S. tax taws, and, in exchange, the IRS may 
provide for substantial relief from otherwise applicable penalties and fines. 
(httD:/fwww.irs.aov/newsroom/aft(cle/Q..id=104361.00.htmil 


What are Uie consequences of not pursuing voluntary disclosure to address any issues 
arising from prior Uuc years in connection with the ciosure of your account. 

You should be aware that, as publidy reported, tfie Department of Justice (OOJ) has an ongoing 
investigation of United Slates taxpayers using offehore accounts to evade U.S. taxes and defraud 
the IRS. UBS is continuing to cooperate with Uie ongcxng investigation. In addition, as publidy 
reported, the IRS has Issued a dvil ‘John Doe" summons to UBS seeking the identities of U.S. 
taxpayers who maintained accounts wtii UBS in Switzerland for which they did not supply UBS with 
an IRS 

Form W-9. We understand that, among other things, if frie OOJ and IRS based on information 
obtained tftrough these processes or otherwise, were to initiate a civil examination or ertminai 
investigation of a taxpayer who has not already pursued voluntary compliance, the advantages of 
the IRS voluntary disdosure practice will be unavailable. 

In connection vtrith the IRS's pending John Doe summons, we ask that you give us your consent and 
instruct us to provide to the IRS on your behalf information relating to your account (‘account 
informatton") that ® responsive to the summons, if you would like to give this consent and instruct us 
accordingly, please sign the enclosed Form of Instruction Letter and return it to us in the endosed 
prepaid envelope. We do not express any views as to whether provision of such account information 
would be treated by the IRS as a voluntary disdosure and recommend that you consuft with a 
qualified local tax lawyer should you have questions. 


What will UBS do to help you in connection with the closure of your account. 

UBS has assembled and frained a dedicated team of advisory personnel to fully support you in 
relation to the dosing of your account(s). In order to assist dients with voluntary disdosure to the 
IRS, UBS will provide documentation necessary, inducting income statements and, upon request by 
an accredited tax advisor of your choice, capital gain and loss statements free of charge. 
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What will happen if you do not provide insiructions within 45 days with respect to your 
account. 

Please be advised U^at if v^ur instnjctions are rujt received witfiin 45 of the dale of this tetter. 

UBS will initiate any steps deemed appr<H)riate for the closure of and remittance of funds in your 
account- Such steps may indude the tiquHlation of your assets, and sending a U.S. dollar- 
denominated check to you in the am«jnt of the dosing balance of your account, or holding of 
such a check at UBS in Switzerland for ycHJ. 

Please be advised that, pursuant to ^wiss law requirements, UBS will preserve all records of your 
account following termination for a period of ten years. 


Should you have any addiUonai questions, please do not hesitate to contact UBS through the above- 
referenced telephone number. 


Sincerely. 
UBS AG 


StOf^n Zimmermann 
Chief Operating Officer 
Wealth Management & Swiss Bank 


Markus U. Diethelm 
Group General Counsel 
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Master-no. <• 

CljSTOMER8C»- 
<^CUST0MSRMAST£:RNC)' - 


IRS John Doe summons served on UBS AG on 8 July 2008 


Name 


Address 


Zip code / City Country 

I/We refer to Bie John Doe Summons issued by the U.S Internal Revenue Service (IRS) and served on 
UBS AG on 8 July 2008 {^e ' Jc^n Doe Summons')- 

WAh the John Doe Summons, the IRS requests UBS AG to produce account records for the period 1 
January 2002 through the date of compliance with the Jcrfin Doe Summcais. relating to accounts held by 
UBS AG for United States taxpayers as account headers, signatories or otherwise for their account, and 
for which no IRS Fchw W-9 had been provided by the United States taxpayer to UBS AG. 

i/We understand that account records include, amemgst other things, 

a) documents identifying the United States taxpayer; 

b) documents pertaining to feveign entities established or operated on behalf of such United Stat^ 
taxpayer; 

c) account opening documents; 

d) account statements and transaction confirmations, account summaries, records of wire tiansfers. 
(collectively the ‘Account Records'). 

I/We herewith declare and confirm that I am/we are uniling to cooperate with the IRS and to disclose to 
the IRS, to the extent requested by the IRS. all relevant information relating to the accounts) held by 
UBS AG in my/our name(s) (the 'Accounts)'). I/We also confirm that I/we have consulted with 
specialized counsel: and that I am/we are aware of the consequences that these instructions could 
have. 

I/We herewith instruct and authorize you to disclose to the iRS, on my/our behalf, any and all Account 
R8C(»’ds in your possession relating to the Account(s}, as is or may be requested by the IRS. With this 
instruction, 1/wo hereby waive protections provided under bank secrecy laws of Switzerland. 

i/We further instruct you to follow these instructions until revoked by me/us cxplicilly and in writing. 


Place/Date 


Signature 


Place/bate 


Signature 


For internal bwk use only 


Signature(s} veiifieWSigned in my presence 
OU-Rcf. 
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Return to 

UBS AG 

Org. Unit U3ER 

PE2H CITY4 ET21-020 

P.O- Box 

CH-8098 Zurich 

Switzerland 


Tel. +4144-237 5610 
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Master no. 

. il i 

«CUStO^/ I 


UBS AG 

Org. Unit U3ER 
PE2H CITY 4 ET21-020 
P.O. Box 
CH-8098 Zurich 
Switzeriand 

Tel. +41-44-237 56 10 

[Di'ile] 


Reference: « A »-« CUSTOM£RSC»-«CUSTOMERMASTERNO->> 

Return Notice for Account Ciosure/OisposiUon/Transfer Instructions 


To fecilitate a Hmely and efficient remittance of your assets held by UBS AG. we kindly ask for your 
instfucticms by setectir^ one of the options noted below. Please return your original instructions duly signed 
(no fax and/or email) to UBS AG in the enciosed, pre-addressed postage-paid envelc^e. 

instructions to UBS AG 

I hereby ackruiwiedge that 1 am informed about the discontinuation of services neiating to my account and the 
termination of my relationship with UBS AG. 

Account holder's name and address: 

Nam. [::oom[]!:Du[iajDiXEamQ[::i:i[jii3DLjr 

Adomas ijaiinijooamDmDmDqouomcDoaioina 

□□□□□[ii]namcmDOD[][ixij[ij[ji:nmaLDn 

Day-time telephone number [. 

Best time to be contacted; from L.,i[ J:i-lLiam/pm to QGrGLU am/pm 

Please note that I have selected one of the following options: 

Q I am Interested in UBS's offering through U.S. regulated units and I would like to be contacted by a 
rej^esentative of the following unit{s): 

O UBS Swiss Financial Advisers AG (based in Switzeriand) 

Q UBS Financial Services Inc. (based in the United States) 

D U8S International Hong Kong limited {based in Hong Kong) 

By selecting this opbon, I hereby insbuct UBS AG to share with the above marked unit(s) all 
necessary informabon regarding the above refererrced account relationship in order to facilitate a 
possible offering and, if applicable, the transfer process. Fuibiermore, I acknowledge and agree that 
UBS AG is not violating any confkJentialtty/secfecy laws of any jurisdiction to which UBS AG is subject 
to, or may otherwise be affected by. If information regarding my account relationship with UBS AG is 
shared with the above marked unit(s). 


For irtterna! bank use only Signahirels) ven'ScxjrS^rned in tny presence 


OU-Re<. Signalure 
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Master no. 

ap , . , ; V 

□ I am not interested in UBS's offering through U.S. regulated units arrd I instruct UBS AG to close ail 
my accounts and to 

D Liquidate ai! positions and send/wire the proceeds as indicated below. 

□ Transfer aH transferable securities, liquidate Oie non-transferable positions and send/wire the 
proceeds as Bidicat^ below. 

I am aware that certain hoidinos (e.g. Hedga Funds} take several months for redempdon and drat 
certain securities in my portfolio might not be able to be transferred and therefore must be sold. 
Please note that ail payments will be executed in USD. For payments to other countries than United 
States you have to indicate whether you would prefer a different transter-currency. Transfers to any 
other U8S AG unit than those mentioned on page one are rtot possible. I take note teat UBS AG will 
not chaise me for executing any of the above options, but that third party charges may apply. 

A n Wire transfer / Securities transfer 

Name/address of the financial institution to which the assets/proceeds are to be teaneferred: 

Bank name 
Address 

ririrTi'][irTi!nriji]iiTii.][]r ![i[]r.:i I'jriri.ji'i i ji i: i;..!; ] 

SWIFT address ' 1 ■’ 'i ‘1 '■ F ' ^ 

ABA/Routing : !i k > i -i •; , ii :i i 

Account holder's name and account (as it appears on the fmancia! institution's statement): 


Name 

Acc. no 1/tBAN 





' ' li ! 

' Currency ' ' 

Acc. no 2/lBAN 





Ji i 

_ _ Currency I 

Acc. no 3/IBAN 





:iur]ij[i 

Currency I i > 

Securities account 





jaoaci: 



B D Bartic check (acccamt payee oniyAicxi transferabte) 

Issue a bank check for the resuibng proceeds payable to the following name: 
Payable to: 

Currency requested Q CHF O EUR D USD Q erther 
Send check to the followmg address (no PO Box. street address only): 

LL!i.j:jLJL:[.;[;][]Grji.:ajLjnrju-:j i::r 


I have taken note that If my instnjctions are not received within 45 days of the date of this notice, UBS AG will 
inHiste any steps deemed appre^riate for the remittance of ttie ^sets in my account, i acknowledge that such 
steps may include, but are nc4 limited to. Bie liquidatiem of mv assets and the sending of a USD dmominated 
check in the amount of the closing balance of my accamtfs). or tea holding of such a chedt at UBS AG, 
Switeeriand for me. 


Flace/uate 


SignaKFa" 


For interns! bank use oily Sgnab.ffe(s) t^riteCiStgneC in my fxesence 


CU-Ref. Signature 
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